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made, as well as an Inſtitute of Civil or Canon Law, 
or of the Laws of Other Nations; which were Once too 
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Same, or the Like Signification, when" They are Applied 
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bring Them to a Proper Shape. If many of Our Stas 
EK trutes, with. Others Continuing, Enlarging, Eæplainings 
= Their Proper Heads. thrown. into One Short and Plain 
Act, It would Render the Study of Our Laws, more In- 
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an Have Laws better Suited to the Public mn 


a 


a = . „ * 


Common Law; when at the fame Time It is-:Conſefs'd, mY.” 

I That moreJangling and Queſtions Grow upon the Man-  : Inſt. 
ner of Pleadings, and Exception to Form, than upon the Hiſtory of- 
Matter it {elf 5 | And That Infinite , Caules. have been the Cem- 
' Lolt- Fr Forbid It ſhould be: fo Any Longer) e > Supa 


p-. 17351745 


= „ 
Books) They too rant the Hill , Our Legiſlators, too 


= - Little more Regard may be Allow'd to the Merits 'of 


7 * «ok gy + * „„ Welw” = * — > 
————— foe r 5 0 ö 


1 
, , * of 6 . — n 2 * Ma > 
5 8 renn. 8 — "» * . 
: > — 
. 9 * x 4 | A : 
= *4 * 1 > - | , 1 8 
N N 1 . p " : : 5 
| ; | * 
- A \ 
, ;: 6 
a 4 ” — 
. 1 Ll _ 
„ 
rr Pig? x wins Tar 
0 on *. Ep . 4s * 1 1 


0 


e 
7 


REF 


* 
3 . 


O Dre WET ay 


. 


and Their Private Wants, or be more Hppy under the 
e ee e eee 
| d4 IF VVV 


Mam of Onr Lawyers are Men of Sound and Solid 
Reaſon, and, as in other Countries, Admirers of Polite 
Learning, Exccellent Orators, and often calld to managt 
the Affairs of the Commonwealth in the Higheſt Stations. 
And ſurely ſuch Creat Capacities muſt be voilling that 
the Study of our Laws ſhould be made more Eaſy than 
They foun uſt 1 2 
 Chicanery, as a Low Employment, tho' never" ſo Proff. 

| table; and miſt Afﬀord their Help to male the Touth, 
that are following after Them, Wiſe and Good Men, 
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Real Uſe in the Occaſions of Life ; or with the Remain- 
ing Niceties of Pleading and Prattice. For That would 


be a Nauſeous and an Endleſs Task; and was never 


undertaken in a Work of this Nature. When the Student 
is well Acquainted with Theſe Elements, touching only 
upon Common Buſineſs, He may afterwurds from Re- 
ports, Common-Place-Books, the moſt Accurate Treatiſes 


upon Particular Subjects, and the Beſt Precedents and 


Pleadings, work upon this Sketch, and Improve and Fill 
up each Title, according to His Fancy. And Then e 
ma) Redtify My Miſtakes where Neceſſary Parts ars 
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moſt Methodical, Cleareſt, moſt fudicious and moſt Au- 


thentick Reporter; and Fs Inſtitutes, (ſo call d, but 
more Properly Commentaries) will be 1 70 in the High- 
eſt Eſteem, while there are Learned La 
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hers among f Us. 
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My Intention, By this Inſtitute, is not only to Help 
the Students iu the. Inns of Court and Chancery, but 
moreover to Recommend the Study of the Engliſh Laws 


Reſdlutions; 


t Our Toung Nobility and Gerftry, and to the Touth 

in Our Univerſities, (not Excepting Thoſe who are De- 
fiend for the Clergy, but , nn; e 

= writing them to it) by ſupplying w thod 

= to Help their Memories; and to Convince Them, That 

= the-Study of Our Laws is now of leſs Difficulty, and of 

more Uſe in Publick and Private Buſmeſs, than they are 


em with a Method 


aware of, A ſufficient Knowledge may be Attained by 
Them at leiſure Hours, without Neglecting other Eæerci- 


| ſes. or Studies, They may Hawe enough to ſerve their 
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and the moſt uſeful Acts of Parliament. Chancellor For- 
teſcue was of Opinion that a ſufficient Knowledge for 
His Prince might be Acquired within the Space of One 
Lear, when He Endeavour d to Perſcbade Him to make 
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Military State. 
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ſeers of the Poor, Surveyors of the Highways, Clerks * the Mar- 
ee, and Governors of Houſes of C orrection, — 
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\ F Eſtates in 1 Tenements and W . 5 
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e Sed Diviſion of Eſtates in Lands, 8 or 1 
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— l "The Introduction. 


Writs which Aus out of Chane ; and hath 850 anted under the 
Great Seal to divers Subjecte, an their Heirs. No Act of Parliament 
extends to it, unleſs it is eſpecially named. It hath peculiar Laws 


: and Cuſtoms. - 
- * 4Inft. 236, Neither are the Iſles of 4. 45 and Guernſey bound by our Acts 
8 named: > do o -j 


_. of dun eehte 7 
7 Rep. 21. & King Co fon 
ies or Wro 


cep 
ts Great 4 bas f. 


in the Iſle of f Mow: But 2 Co Mone muſt go ecording 4 £ 


1 Inſt. 747. 
2. & b. 

2 Inſt. 2. 
2 laſt. 18. 


3 bind weng Yet they hl 
5 to be EE : 
kme Laws er the moſt part) as we 


ne { Courts of Juſicg.and the. 
ve in England. 8 


By the 6 Georg. ch. 5. It is declar d, That the King of Ir- = 


land #s Subordinate and Dependant, as inſeparably annex'd to the 
Crown of Great Britain, 2 7 that the Parliament in e bath 


tt, 


in 5 


= is IT into CE Caſh np and 72 oral —_ 05 
he * Ecoleſiaſtical State is divided into two „ Archbiſhopricks, 
or 8 ( vis.) Canterbury and Jork. Each Archbiſhop has 
within his Province Suffragan Biſhops of every Dioceſs. The Arch- 
| biſhop of Canterbury hath under him twenty-one Biſhops, ſeventeen. 
| of ten Koulſdatihn, end fo Spe: founded by- os en if out 
of the Ruins of diſſolved M {viz.) Glow ng Briſtol, 
ter 8 and Oxford. The Archbihe of Tor hath under "Hal 
1 6 dye rr we ho Be ans, 1752 The 0 of the Coun- 
— alatine o eſter, the N tine 
15 * the Biſhop of Carli ſſe, Waadt ths — gl of t e of TE Der- 3 
Every Province is divided into Diocelles, . e, into Arch- 


izto Pariſhes; but thee are ſome Places that are See 1 
Cir- 


Province is the Jutiſdiction of an Archbiſhop;' a Dive 

| cuit:of every Biſhop's Juriſdicion; an Archdeacoury: of an © Ades. 5 
hai of a Parſon, or Vicar; for a + Parith is the Cirouit of 
Sund n Which the People that belong to one Church do intiabit.. 
Adee Of the Authority —— ws hap 7. Poſtea, and 5 5 
6 EF ace. CL ORE Fifty New Ch urctics in London an 
Veſtmis c.] care 
282 The Temporal State is divided into ſevoral Counties every 
County i into Aer . Hundred into Touns and Villages * 
| N 23K Y. $3 Tiz4 * | TY. T5 OI 54 oh 


1 


1 " * #% 6.22 SE EF £ 1 N 
b A * 8 7408 I 3 *. 1 5 J. * 
„ „„ ws * * . E N - 44 3 we - . 2. * bo * = ” 7 7 — 


T Parochia ef Locus In que degit Populus alicmfur Ecclefie. 5 Rep. 67. 


things. Upland Towns, which are not ruled and governed as Bo- 
= roughs, are but Towns, though they are encloſed with Walls. 


— — — | — a — — — — N wn — — 
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1. A's County (Comitatns a Comitando, from accom panying toge- 


ther, particularly at the Aſſizes and Seſſions held for the Counts, or 


as ſome ſay, a Comitando Principem) or Shire, is a certain Circuit, 
or Part of the Kingdom, governed by an Yearly. Officer, called She- 


riff, or Shire-Reeve, under the King; for a County cannot be without 


6x [aft. . 


109. b. 168.4. 
4 Inſt. 248. 
Dav. 39. 


a Sheriff, The King, by his Letters Patents, may make a County 
with its two Courts, the Torn and the Coumy Court; and that no 


Part ſhould be exempt from the Authority of the Sheriff, every par- 
cel of Land does lie in ſome County. [See of the Sherif, poſt, cap. 7. 
and of the Torn and Coumty Courts, Book 4. chap. 1.) Every Coun- 
ty is, as it were, an entire Body by it ſelf; ſo that regularly an En- 


| duct. or Jury, ſhall not take Notice of any Thing done in another 


ounty. [See where Action may be brought, Book 4. chap. 4. and 


efter, Durham and Ely. Some Cities are Coun- 
ties Corporate; of theſe the famous City of London is one, as alſo 
York, Cheſter, Canterbury, Norwich, Iorcefter, King ſton upon 


Hull, &c. 


2. h Hundreds were ſo called becauſe there was a Juriſdiction over 


Ten Tithings, or an Hundred Families dwelling in ſome neighbour- 
ing Towns. [See of a Tow, poſt.] The People that live in a Hun- 
dred, are called Humdredors; and theſe Hundreds continue to this 


of Indittments, . 6 5.] There are four called Counties-Palatine, 
(viz.) Lancaſter, C 


b Inſt. 168.2. 

2 Iaſt. 77. 
1 Vent. 403, 

404, 495. 


Day to ſome Purpoſes; but their Juriſdiction is transferred to the 


County-Court, ſome few excepted, which were annexed to the 

Crown, and ted to ſome Great Men in Fee, and fo remain in the 
Nature of a Franchiſe, and have Return of Writs, and wherein the 
= Sheriff cannot meddle by his ordinary Authority. v9. 


In ſome Counties Hundreds are called Ridiagr, Rapes, or Wapen- = 


= _ There is a Chief Conſtable and a Bailiff of every Hundred, to 
execute the Orders of the Sheriff, Juſtices, Gc. [See of Sheriff, poſt, 


cap. 7. 5 


By the 2 Ed. 3. cap. 12. 14 Ed. 3. cap. 9. Hundreds which be ſe- 


| parated from Counties, are joined to them again, and are to be in 
the Sheriff s own Hands. VVV 
Except ſuch as then were of Eſtate in Fee: All Grants made 
of the Bailiwicks of Hundreds ſince that Statute, are void. Such are 
co ccaſions of Delays and Hinderances of Juſtice, when the Execution 


1 4 Inft. 267. | 


1 Ventr. 410. 


of Proceſs is taken from the Sheriff. [See the Caſe of Sir Robert At- 


8 kins. v. H. Clar E. 1 Ventr . 399, c.] | 


3. K A Town (Villa or Vicus) was a Precinet anciently containing 


I It cannot be a Town in Law unleſs it hath, or had a Church, 


Celebration of Divine Service, Sacraments and Burials. If a 'Town 
is decay d fo that it hath no Houſes left, yet it is a Town in Law. 


* Finch 80. 


1 in. 


There ought to be in every Town a Petty Conſtable, or Tithingman, 


or both. [See of a Conſtable, poſt, cap. 7. 


Several of theſe Towns have Hamlets, as there may be ſeveral 


Hamlets in a Pariſh ; and ſome particular Places may be out of a 


Town or Hamlet, as out of a Pariſh, though not out of the County. 
1 fn . an The 


"4 ft 1550 m The Addition of a Pariſh in Original Writs of. Addons Perſonal, Cc. 


1 Taſt.108. b ment: And this maketh the Difference betwixt a Village or Tow, 


669. rate. If a Borough is decayd it ſhall ſend Burgeſles to Parliament, 
ilaſt. oh b. © A City is a Corporate Borough that hath had, or at pen hath, 


3 i and to the well ordering of Civil Society; ſo the Law of 


„Dr. nd I. Upon the Law of p Nuran though we ſeldom make uſe of the 
_ chap. 1. 


5 Taft. 625. Church duly made, and ſuppoſeth a e Fur iſdiftion and Au- 


5 * : and i The third Ground are 1 4 General Cuſtoms theſe Cu: 
chap. "= oY Pet are properly called the Common Law: Wherefore, when we ſay : 


I laſf. 56. b. t The Coin Law is the Abſolute Peel of Reaſon: : For 


4 . b "The Introduflion. 
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if there are more Towns within it, is not Good. But if there is but 
One 'Town, The Addition of Pariſh is Good within the Statute of 
the 1 H. 5. ch. 5. and It ſhall not be Intended (if it is not-pleaded) 
that there are more 'Fowns than One in a Pariſh. . {See hat Cuſtoms 
may be alledged in Tons, Poſt of Cuſtoms. ] 
Under the Name of a Town, or Village, Boroughs and Cities are 
contain'd; for every Borough or Ty is a Town, though every Town 
2 is not a Borough or City. 
" Lit. 164, © A Borough is ſo called becauſe it ſendeth up Burgeſſes to Parka: | 


109.4. 115.b, 


2 Inſt. 93, anda Borough. Some Boroughs are Corporate and ſome not Corpo- 


as Old Sarum, &c. do. 
In old Time, the Towns chat are now called Cities, or Cities aind ; 
Connties, were Boroughs, and the Antient Boroughs were firſt of all 


'Towns. 


2 Biſhop; for if the Biſhoprick is diſſolved, yet the City remaineth, 

To have Suburbs proveth it to be a City. Some Cities are alſo Coum- 

" 1 as before · mention d. [See of Corporations, chap. 8. poſt.) 

Of the Laws As Law in General is an Art directing to. the © 4.49 SFO of 


gland in particular, is an Art to know what is Juſtice ; in England, 
ve pt preſerve Order in that Kingdom: And this Law is raiſec upon 
fox principal Foundations. 


Stud. Dial. . Terms The Law of Nature: But we ſay, that ſuch a Thing i is Rea- 
7 Rep. 2,13. ſonable, or Unreaſonable, or againſt the Law of Reaſon. 

4 Dr. and 2. Upon the 4 Revealed Law of God: Hence it is that our Law 
read Dial. 1. puniſhes Blaſphemies, Perjuries, &c. and receives the Canons of the 


ery. in the Church. 


' rlaſt. 142.4. [ Tt is ſo by Common Law, it is as much as to ſay, By Common Right, 
odr of Common Juſtice. 
Indeed it is many 'Times very difficult to know what Caſes are 
grounded upon the Law of Reaſon, and what upon the Cuftom of the 
Kingdom; yet we muſt endeavour to underſtand. this, to know the | 


perfect Reaſon of the Law. 


Rules concerning Law. 


19. b. 
2 lat. 179. nothing that is contrary to Reaſon i is conſonant to Law. 


. — u Com- 


* 


A 4 $ 1 


m e plaralitat non br tins, 2 Toft 669. 
Lex eft Sanctio Fuſta, Fubens ede & Prokibens contraria, 2 lat 533. 
Jura Naturalia ſunt Immutabilia. 7 Rep. 13. 
1* Lex eſt ſumma Ratio. 1 loſt. 319 . 
"Lex ne intendit quod convenit Rationi. 1 Inſt. 78. b. 
Nihil quod eſt Inconveniens eſt Liritum. 1 Inſt. 97. b. 
25 Rationens in omnibus querunt, Rationem fubvernm. 2 Rep. 75. 


. 
. 7 r 


Te 
WW. 


8 will never conſtrue it to work a Wrong g. 
neral Inconvenience. 


8 makes void. 


« * $4070 222 8 


e Introduftion St = 


u ö 3 is 3 Right. | * *jJnſtiqea. 
* The Law is the Subject's beſt Birth-ri ght. | e 2Infl. 56 
The Law reſpects the Order of Nature. 25 £1 C N %. * 
2 It always Intendeth the Beſt. Wo! 
2 The Law forces no one to that 8 is Inipoſſible or Wan lat. 79. 2. 
Þ 'The Law provides a Remedy for every Wrong. (But ſee 1 Inf 1 

199. b. 

c 3 One hath ſeveral Remedies, He may us which He Will. 5. b- 
d Want of Right and Want of Remedy is all One. For where 


1 


— 
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there i is no Remedy, there is no Right. _ + ag 145.4. 
e The Law hath a Delight in Giving of Remedy. 9 8 Lets * 
The Law Favoureth Life, Liberty and Dower. 1 Loſt. 54. b. 


8 Things of Neceſſity are to be excepted out of a general Lan #99: + Hema 2 
C The Ignorance of Law cannot excuſe. 0 Dottor and Stu 1 2" 


: $ 2 Inſt. 168. 

dent, Dial. 2. ch. 47. Mean T2: - 1g 

i The Act of "os never doth Wrong. ice 8 55.0% 
Where the Conſtruction of any Act is left to the Law, the 1 Law 148. a. & b, 


1 37 
1 I Iaſt 9. b. 
But it is better to ſuffer a bier (peculiar to as) than a Ge 152.b. 93 


1 The e 5 


Agreement of parties cannot make that good which the 


m When the Law giveth any Thing, it gives by Implication what; " 1Inſt.56.a, 


„ uſed. 


is neceſſary for taking and enjoying the ſame. ; ee gt 
"+ Þ What is annexed to any? Thing by Law, is Aironger than if it were n Lit 378. 
put in Writing. 
* Judges ought not to change the Law, which always hath been . loft 283 b. 
p No Law can be abrogated but by Act of parliament. lala ab. 
4. Certain 4 Principles and Maxims are another Foundation. DO BIS: - 


q | 
ny Such Maxims are not only holden for Law, but all other Caſes that Seu — 5 
may be applied to them, are to be taken for granted; wherefore it <b-p.8 and 9. 
is dangerous to * alter any of theſe Maxims or Grounds of L 
they arg of the ſame Stren 
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= lune. Excaſa 11 1 Rep 96. 4 au 22. = 6Rep 21, | 10 ofa 139. E Ind, a 


258. - By 
Lex non cogit ad Inpoſſibilia. I ** 92. 2. 
Lex non Nate inutilia. 1 Inſt. 1 


d' Lex Neminem cogit ad vana ſeu nlia I mt. 197. '% 3a b. : 
Lex non Debet Defizre Conquerentibus in Fuffitià Exhibenda. 1 Inſt. 197. b 2 2Inf. 405. 5 
Quod Remedio Deſtituitur, Re ipſa valet, fi Culpa Abſit. 6 Rep. 68. 

Lex Beneficialis Rei Conſimili Remedium Prafet. 2 2 lnſt 689. 


Aliquid conceditur, ne Injuria remaneret Impunita, * alias non 3 1 Int. 97. b. 
n 1 Legis Neminem exc - | | Rep. 177. 2 Rep. 3. 6 Rep P. 54+ 

onſtruttio & Actus Legis nulli facit Injuriam. 22 148.2. 183. a & b. 2 Inſt. 297. 

Lex citins vult tolerare privatum damnum, ablicum Malum. x Toft. I 132 * 
i Conventio Privatorum non poteſt N uri 8 1 Inſt. 166. a. 
Modus & Conventio vincunt Legem. nſt. 41. b. 166. a. 2 Rep. 73. 

Patto Aliquid licitum eſt, Quod ſine alle non Admittitur. 1 1 4 1 EINE 
Qu contra Legem Jattum eft, pro Infecto baberur. 3 Rep. 74. 4 Rep. 37. 

m Quando Lex aliquid alieui concedit, concedere vide 9 4 for 12. quo Res *. eſſe nn 2 
ref, I Inſt. 56. a. 2 Inſt. 309. 4 Inſt 111. 12 0 | 
" Urique fortior & potentior eft Diſpoſuio Legi Bi. 1 ny 234. 2. ; 

W. 1 luft 3" 242. a. 


Principia probant, non probantur. 3 22 2 | 
Contra Principia neg antem non eſt diſputa 
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if there are more Towns within it, is not Good. But if there is but 
One 'Town, The Addition of pariſh is Good within the Statute of 
the 1 H. 5. ch. 5. and It ſhall not be Intended (if it is not-pleaded) 
that there are more 'Fownis than One in a Pariſh. . ¶ See ehat Cuſtoms 

may be alledged in Tons, Poſt of Cuſtoms. ! 
Under the Name of a Tom, or Village, W e and Cities are 
contain'd; for every Borough or n is a T own, though * Town 

is not a Borough or City. 
" Lit. 164, © A Borough is ſo called becauſe it ſendeth up Burgeſſss to Parlia- 
: Toft.198.b. ment: And this maketh the Difference betwixt a Village or. Town, 
Wy" . and a Borough. Some Boroughs are Corporate and ſome not Corpo- 
66. rate. If a Borough is decay d it ſhall ſend Burgeſſes to Parliament, 
e as Old Sarum, &c. do. 

In old Time, the Towns that are now called Gries, or Cities and 


Counties, were Boroughs, and the Antient er were firſt of all 


IS 
*:Inſt.rog.b. © A City is a Corporate Borough that hath bad, or at preſent hath, 


+ : Biſhop; p; for if the Biſhoprick i is diſſolved, yet the City remaineth. 


To have Suburbs proveth it to be a City. Some Cities are alſo CDͥ - 


ties, as before- mention d. [See of Corporations, chap. 8. poſt.] 


Of the Laws II. As Law in General is an Art directing to the knowledge of 


ef Elend. Tyſtice, and to the well ordering of Civil Society; ſo the Law of 


England in particular, is an Art to know what is Juſtice in England, 


and to preſerve Order in that Kingdom: And this Law is raiſed upon 
ix principal Foundations. 


bens r. Upon the Law of P Nature, though we lem SPAS uſe of the 
8 Terms The Law of Nature: But we ſay, that ſuch a Thing is Rea- - 


7 2,13. ſonable, or Unreaſonable, or againſt the Law of Reaſon. 


2 Dr. nd 2. Upon the 4 Revealed Law of God: Hence it is that our Law 


Stud. Dial. 1. puniſhes Blaſphemies, Perjuries, &c. and receives the Canons of the 


8 215 625. Church duly made, and 8 a Spiritual Juriſdi Frion and Au- 


0 11 in the Church. 


22 Biel The third Ground are ſeveral r General Cn toms; thats Cu- 
| chap. 7. y flows are properly called the Common Law: Wherefore, when we ſay 


' rlaſt. 142.2. It is fo by Common Law, it is as much as to  fay, By Common Right, 
odr of Common Juſtice. 


Indeed it is many Times very difficult to know what Caſes are 
grounded upon the Law of Reaſon, and what upon the Cſtom of the 
Kingdom; yet we muſt endeavour to underſtand this, to know the 


5 Pan Reaſon of the Law. 


Rules concerning 3 


1 Iaſt. 56. b. t The Cine Law is the Abſolute perfection of Read; x For 


19. b. 
2 B 179. 4 nothing that 15 Ry to Reaſon i 15 conſonant to Law. 5 


m > Pluralitas non U 2 Inft. 6 
Lex eft Sanctio Fufia, Fubens Honeſta, 2 Prabilen: a contraria. 2 loft 503, 
Jura Naturalia ſunt Inmutabilia. Rep. 13. 
1* Lex eſt ſumma Ratio. 1 loſt. 319 
Tex ner intendit quod convenit Rationi. 1 Iuſt. 78. b. 
Nihil quod eſt Inconveniens eſt Liritum. 1 Inſt. 97. b. | 
Qui Rationen in omnibus querunt, Rationem ſubvertunt. 2 Rep. 75 


m2 lf 4 m The Addition of a Pariſh. in Original) Writs of Agions Perſonal, 5 
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i The At of pots never doth Wrong. "RE 
Where the Conſtruction of any Act is left to the Law, w Law 
will never conſtrue it to work a Wrong. 


k But it is better to ſuffer a Miſchief (peculiar to one) than a Ge- 
neral Inconvenience. 


I The Agreement of Parties e cannot make that good which the 
Law makes void, 


m When the Law giveth e any Thing, it gives by Implication what 
is neceſlary for taking and enjoying the ſame. - 


iD What is annexed to any" Thing by Law, is groger than if it were 
put in Writing. 

8 Judges ou ght not to chan ge the Law, which aw: ays hath been 
uſed, 

p No Lam: can be abrogated but by Act of Parliament. 15 
4. Certain 4 Principles and Maxims are another Foundation. 
Such Maxims are not only holden for Law, but all other Caſes that 
be applied to them, are to be taken for granted; wherefore it 
ay gerous to r alter any of theſe Maxims or Grounds of Law; 
thay arg of the ſame Strength as Acts of Parliament when once the 
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d Lex Neminem co 25 ad vana ſen inutilia. 1 | Toft. 197. b. 


21 10. „ b. 
Quod Remedio Deſtituitur, Re ipſa valet, ſi Culpa Abſit. 6 Rep. 68. 
Lex Beneficialis Rei Confamili Hons Profic. 2 ing wh 


nſt. 689. 
Aliquid conceditur, ne Injuria remaneret Impunita, * alias non 8 1 luſl I 97. b. 
d 16 Legis Neminem exc - 1K 


ep. 1 2 Rex 6 Re 
onſtruttio & Altus Legis nulli facit Inj uriam. 45 Inſt. 9 183. 26h, 2 Inſt. 297. 


Lex citiat vult tolerare privatum damnum, quam Publicum Aalam. 1 Inſt. 1 5% b. 
| Conventio Privatorum non pote ff N uri 1 1 Inſt. 166. a. 0 
Modu & Conventio vincunt ny em. nſt. 41. b. 166. a. 2 Rep. 73. 
 Patto Aliquid licitum eſt, ine paſts non Admittitur. 1 loft. 166.4, _ 
Quod contra Legem Jattum 75 pro Infecto habetur. 3 ad Fn 4 Rep. 31. 
e Lex aliquid alicui concedit, concedere videtur 
1. nſt. 56. a. 2 Inſt. 309. 4 Inſt nh, 
n Urique fortior & potentior eft Diſpoſuio Le 
Principia probant, non probantur. 
Contra Principia negantem non eft diſputa 
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* The Law is the Subject's beſt Birth rig bt. Den e 3 
The Law reſpects the Order of Nature. I. KF > bf 3 ot 92. 2. 
is It always gd the Beſt We I 6 
a 'The Law forces no one to that which ; is Inipolfible,; gr. n I Iaſt. 79.2. 
5 5 Law provides a Remedy for every Wrong. (But ſee 1 Inft. 7 hoy 
I 9. I _ 
19s Where One hath ſeveral en He may 0 ahinh He Will. * 5 
d Want of Right and Want of Remedy is all One. For where 400 53556. 
there | is no Remedy, there is no Right. _ © mag 1 
e The Law hath a Delight in Giving of Remedy 53 7 5 
f The Law Favoureth Life, Liberty and Dower. r 
Things of Neceſſity are to be excepted out of a general Low: 1994 ber E 
h 'The I . of Law cannot ul. er Dottor and Siu. W 3 1 


| 1 1 Iaſt. 56. b. 


173. b. | 
11 Toft 88. b. 
148. a. & _ 
* . 
I Inſt 97. b. 
152. b. 259. b. 5 


ing 


0 1 Inf. 56. 8. 


„ nſt. 423, 


424, 501. 
1 Lit. 378. 


0 den 283 b. 
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2 Toft, 619. 
4 Dr. and 
I Dial. x. | 
chap.8 and 
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fo a Jury. But if you pleaſe you may comprehend Maxims under Ge- 
neral Cuſtoms, and take them for part of the Common Law. = 
be. nd F. 5 Particular Cuſtoms are a fifth Ground of our Law: "Theſe 
oe. dul may be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Ci- 
i inn A ties, Honours, Manors and Hamlets in Special Caſe. 
Euſtom is a Law not written, eſtabliſhed by long Uſe and Conſent. 
Particular Cuſtoms are always to be taken for Law, tho' they are 
always againſt the General Cuſtoms of the Kingdom, and the Maxime 
of the Law: Yet a Jury ſhall try whether there is a Particular Cu- 
ſtom or no, and not the Judges; except the Cuſtom in Debate is of 
........*. *- "Record in the ſame Gf. 8 
t Lit. 210. There is a Cuſtom in the County of Kem called © Gavelkrrd, 
Io 149.4. (Gave all kind) That all the Sons ſhall inherit as Siſters at the Com- 
mamon Law: And by Cuſtom when One Brother dies without Ifluc, All 
the other Brethren may Inherit. [But ſee the 31 F.8. cap. 3. 2&3 
Ed. 6. a private Act, and ſee of an Eſtate in Coparcenary, Book 2. 
OE IF Ap, _ 1.] And there is a particular Cuſtom in ſome ancient Boroughs 
Tit. 165, (called u Burgh-Engliſh, or Borough Engliſh, becauſe this Cuſtom MK 
4 110. b. Was firſt in En land) where the youngeſt Son ſhall inherit before the 
L Ae. b. Eldeſt. Gavelkind and Borough-Engliſh * differ from all other Cu- 
= % b. ſtoms, inaſmuch as the Law takes Notice of them when generally. i 
1 aalledged; whereas other Cuſtoms muſt be particularly pleaded. In =! 
London there arc _ particular Cuſtoms relating to Trade, Ap- 
prentices, Orphans, Reformation of Manners, Actions and Pleas, Ge. 
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and all againſt the general Cuſtom of the Kingdom. [See the 8Stü 

5 Rep. 126. 2 Dan. Abr. 311. Tit. Cuſtoms of London, Oc. and thoſe 

i laſt 33. b. Authors who have wrote on this Subject.] In a I Town a Cuſtom to 

pot '6s, deviſe Lands in Gavelkind, or Borough-Engliſh, cannot be alledged; M 

I Lev: 177. for theſe are Cuſtoms proper to Cities, Boroughs and Manors. In ſpe- 

cial Caſes (I ſaid) A Cuſtom may be Alledg'd within a Hamlet, Town, 

Borough, City, Manor, Hundred, County. In an Upland Town 

(which is neither City or Borough) a Cuſtom may be alledg'd to 

have a Way to their Church or to the Market, for the Inhabitants to 
Dance upon Another's Land for their Recreation, Gc. or to make 

By-Laws for the Reparation of the Church, or for the well-ordering 

pDf their Common, (5c. Yet as to By-Laws, theſe Differences muſt be 

h | * 5 Rep. 63- obſerved. Inhabitants of a * Town, without any Cuſtom, may make 
=. 7. By-Laws for the Reparation of the Church, Highway, or any Thing 
Ls which is for the general Good of the Publick; for they are as it were 

„„ incorporated by the Common Law for ſome Neceſſities; and in ſuch 
2 _ Caſes, the greater part of the Inhabitants ſhall bind the reſt without 

any Cuſtom. But if the By-Law is for their own private Profit, as 

for the well ordering of the Common, Gc. there, without Cuſtom, MM 

they cannot make By-Laws; and the greater Part ſhall not bind the 

Leſſer, if that is not a Cuſtom too: For here every Act muſt be war- 

:::.; 

[ : 85 . b. To Particular Cuſtoms teno Things are inſeparably incident; *UJage 

1 1 > and Time. 1. Ujage muſt be Long, Continual and Peaceable. b Non- WW 
— Alſage is a great Preſumption that the Law will not bear it. But an 
Act of Parliament cannot be antiquated by Nom ufer. For no Cuſtom 

4 e can take away the Force of an e Act of Parliament, d unleſs the Cu- 
Contra ſtom is ſaved by another Act; becauſe the Cuſtom cannot be beyond 

2 laſt. 28. Memory, if there is a Record to the contrary; for Knowledge. is 5 


arr ets. rr 


Act does not take it away. And a Cuf 


tion of our Laws. Theſe r made | the King, Londs 


Temporal, and the Commons in Parli ment; which e the-In- 6 
vention of Printing were © 


by Virtue of the King's Writ. f Several Statutes are «Lam, like —_— 
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well by 7 Prog, as by one's Own proper Ktionſted e. Neither. does * iIoft.rrg... 
an A& of Parliament always take away a _ tive mY” 


tom may be all d againſt 
a T1 Statute, which is made in eee of a +> ee 


Law. 2. 1 ., muſt be 0 0 7 che ry: of Man.  Exlaſt.ccs.be 
1 wy Valles concerning Caen, 2 * 


4 1 
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_ Uſage: and Antlace Cuſtom maketh ü Law. 16 161. 
Cuſtoms muſt be ® reaſonable, and according to Jute, elſe void, b 1 Inſt. 65. a. 


5 df Coppbold- Cuſtoms, Book 2. cbap. 1. 1 ¹˖ HT ARS 
[Ser the Reaſon of every Cuſtom wt be alten d. 15 18 ui kar Clpyh. 
| Cuſtixs ought to be upon g0od l. „ 5 a 
- Cuſtoms ought to be com not i to be Livery of on ing. 6 
one to dle them or not. e e. " . 
Cuſtoms ought to be ts.” 4.88. e Stag 
"Cuſtoms ought to be beneficial'to' him. that alledgeth the Cuſtom. 


| If the Cuſtom 1 is n one, A 7 eras 1 Div. 1. 


it * 2 : „ 
Thin 5 cainot be challenged ged by Cuſtom that ars to be gained by t Cole's 
See of Fraxchiſer. Boot 2. 2} | Compl..Co- 
2 are to * en ſtrictly, though not ien, becauſe they 1 1 1. 
tend to the Derogation of the Common Law. ». * 
They cannot extend to Things newly create. 
Cuſtems ougbe to-be confiracd rer e e — 
It cannot exalt itſelf upon the 1 tive. et e. . 
Ciuſtom may ® ſupport that which {King's Ara cannot ſupport. 7 ra 1 _ 
; [See Of- Corporations, ch. 8. ] | 1 15. b. ; 
A Cuſtom meerly in ® the Negative is-not good. I mixt withan 1 
a T It may be Good. 33 
Cuſtom againlt'* Aa Cuſtom cannot land togethir.. $16 - fetal 
| 565. 
7 0 is diffrent from Cuſtom, N of * Preſorpo. 2 8 
3 ® gRep. 58, 
4 Tolls, Taxes, Gr. are ; densdimes called 4 


6. Statutes, or Act of Parliament, are a 9 Founds- Dev, 8,9, 10, | 


proclaimed by the Sheriff in every County, 3 286. 
Charters or Letters — in the King s Name only ; ; 2 RY were Fol The _ 
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Parliament appear: in the Prince's wad 8 Rep. 195 ao, Wo BA 


| Rules concerning Statutes or Adts 0 of. Parliament. Is 


I Rep. 8. 'To an A& of Parliament t every Man in Judgment of Law i is 
12 95. b. Party. 


331... Acts of Parliament 4 to the a firſt Day of the Seſſion of Parlia- 
- 110 %% ment in which they were: i x it is not NO provided by 
3 7 » e the Act. 51 f G en zo. 8 
"4 Rep.13, The Judges ought to take Notice of Statutes which congeritthe * R 
: . 705 King and Queen. 0 ene T1379 20 cla 21 2: 4 1 
5 Ack The Judges will whe Niete cf General or V Patblick Acts tho' 
1 laſt. 98. b. they are not pleaded ;-/but not of particular or pmieate Acts without 


2 4b. Pleading. [See which are General and which, Particular Statutes. 


. 6. 2 Roll. Abr. 465, 466.| «0122:35 Sd or 2:4290 zo 
bees Ae 255 Expoſition of Acts of Parliament belongs to the Jwiges of 
= © . 5 the gods Law, tho they concern Things of Spiritual Nagurez | 
5 ep. 13. 'The * Title of the Act is 1 art of the Act. biovy 21: 
3 The b Preamble: or Rehearſal of a Statute is! to bev taken kor . 
„ 'T ruth; therefore good Arguments and. Proofs may be dran from 
1 Rep. 33+ the' Preamble. or Rehearſal; 351] 05433 3d 01 818 2motilioa © 
'd v2 OW Tbe Words of an Act of. Parliament muſt be taken in 318 lawful t 
19. b. 79.4. Senſe. 1 5 ee 709790 egnid , 0 h foansd youll 
E 1870 A Sentence; „4 which» begins ond ends with fbeaitying Borda and : 
22 Rep. a6, Thing s of an inferior Rank ik cugtit nvtata: be extended by: General 
_ Wards to thoſe that are:Superior ; As by theſe, general Words, (.) 
: 3 Inſt 9 And no other Perſon or At whatſoever, c. Hallo not ineluda ſupe? 
+ rior Perſont ori Things that were not UA: expreſſed,” [See 
ger Max. econtra, 2 Inft. 137, 627.] _ Jo I via 
Statutes mult be interpreted by reaſonable Conlradtion ebe 
3 ee 55. to the e Meaning of the Legillators. 8 
Tx lf d. It is natural to conſtrue f one part of a Statute by an | 
381.26. They may be conſtrued according to 8 Equity; bel Sha ; 
br Inft.24.b. They give Remedy for Wrong; or are for Expedition of Juſtice, or 
54- b. 76. a. to prevent Delays; for Law-makers cannot comprehend all Caſes, 
2 > oY - [Things for Nocdlſity-Sake, or to enn a Fallure of Juſtice, am 
2 Iaſt 106, excoptod out of Statuten n ni cnn nol n bat lane" im 1 
_ 169,112,127, , General: Work EM an 4 al not: take way neceſſary Incidents, | 
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22 Aae TOP in 1 rente 2 Inf. 10,1 I, 136, 27139, I: 181 4Tuft 
= 
7 Ex Antecedentibus & Conſequentibus fit 98 lnterpretatio. 2 Inſt. 31 7¹. 2 Rep. 71. 
Relatio fit ad Proximum Antecedens, niſi Impedigiur Sententia. 2 Rep. 71. 
ich 1 propter enn Aaiti, 4d Privra Ne. Article Wal et Re- 5 
0 a. 8 Rep 119. e | 
Generale dictum Generditer 45 Iniiligendin... a loft. 81, l woe; 
Qui Omne dicit, „ h Excludit.” Ibid. . 


5 rid Cauſala ven Forrigitur ad ea Q Kili 7 on ene hg Expriec 

ep. 118. 
Us Lex eſt Naa & Ratio 5 Generali generaliter eajepients, 2 lult. 658 8 3. | 
10 Rep. 101. 


ET 92 
r, Lex nerali 0 7 uitur, ceſſante. Ratione potef Reftringi, 4 1 0. x; 
aſus us Omiſſus 17 7 /rioni 6 Furl ac Relingqaitur. 5 * 18 ee 7272 SSN 
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5 e Eden. 


e Ad. ant. 


A 5 penal Statute n OY to be Ns frigty.. But it N b 
may be conſtrucd beneficially ; for what is out of the Miſchief is out ; 7 ng 
of the Meaning of a Law, tho' it is within the Letter. And on the : Va. 10% 

contrary, what is within the fame Miſchief ſhall be within the fame ' a 649. 
Remedy, tho' It be out of the Letter of the Law. [See the Rules 1 Rev. 3 "WW 
concerning Penal Statntes under Action of the Caſe. Book 4. ch. 3.] 3 Cro. 71. 

The Conſtruction of a Statute muſt be in i Suppreſſion of the Mif- 1 la. 1. b. 

chief, and in Advancement of the Remedy. 4322. 360.3. 


It muſt be conſtrued that no innocent Man may by Fu literal Con- 381, b. 
ſtruction receive Damage. 


Statutes made to prevent and fa pprof r Fraud, ought to have « a fa- ; 3 Rep. 7 


vourable Interpretation. 3 Rep. 60. 
Acts of Parliament that are againſt 1 ' Reaſon, or impoſſible to be | 8 Rep. 118, 
performed, ſhall be judged void. „ 
I,he ſureſt Conſtruction is by the Reaſon of the ® Common Lw. 5 
The Reaſon of a Law is the u Life of the Lac. m I Inſt. 8 
„ General Words will not always be allowed to transfer a Right. 1 1 
5 Cuſtom or Uſage is a good Interpreter of a Law. Wes: 
Common Law muſt à give place to a Statute where they thwart, 10 1 


And PR... 
| . ld Statutes un give place to new e bey are contrary: ? 7 Inft.8r.b. 


But an Affirmative Act ſhall not repeal a precedent Affirmative Act, 1 


or the Common Law. a 17 Rep. 62, 
Acts of Parliament * againſt the Power of fbſtqquerit Patliaments 3 


bind not. [Sed Vide 1 Inſt. 81. a. concerning Magna Charta!!! * _ 
Af Saving, which is repugnant to the Body of the Ad is void. 1 Rep-47. 


When an Act makes any Thing good againſt a Perſon in Certain, 
t it ſhall not take away the Right o anvthet, tho there is no — ty Rep 11. . 
Buy Repealing of a Repealing Statute, the firſt is revived. : 
By Reviving an Act Repealed, the Act of Repeal is of no Force. 85 
An Act of Parliament cannot e by Nom ugſer. [See « x Toft 51 b. 
of Particular Cuſtoms ante... „ ein 
For the true Interpretation ef Statutes ® Bur- Thies Are to be * 3 Rep. 7. 
| Obſerv d and Conſider d: 1. What the Common Law was before 
= the making of the Statute. 2. What was the Miſchief or Defect not 
= E rovided for by the Common Law. 3. What Remedy the Statute 
has appointed to Cure the Miſchief or Detect. 4. The true Reaſon 2 
of the Remedy. i 


Theſe are the Founded atid Six Saad of the Laws of Emp» 


I = land: For tho they are el divided into three Parts only, (./ 
1 Into Co 011112072 Law, Parti cular Cuſtoms, and Statutes or Acts of ? iInſt 116 . 


Par- * 344% 
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w Oui 3 in . 3 in tes I int. 54. b. 368. b. 
Apices Furis non ſunt Fura. 4 Rep. 4K 1 Ink? 356. 2. 8 Rep. 36. 


Nimia Sultilitas in Fure Reprobatur. 4 Rep. 7. 
Summum Fus eft Summa 1 2 2 int. 495. 
e/Equitas in paribus rationibus paria Jura De erat. 1 mt. 24. b. 


vit as eff qua ſi Aqualitas; c ta quædam Katio, as ſeriptam 4 
— nd fs 100 2 — 2 7 g pi 22 


Ratio Legis eſt Anima Legis. 1 Inſt 183. b. 191. a. 2 Inſt. 689. 


Ubi eadem Ratio, idem Fus. 1 Inſt. 10. a. 191. a. 4 72 689. "7 Rep 18. 
Diſimilium diſſimilis et Ratio.” 1Inſt 191. a. 7 Rep. 1 


| Cons Ratione Legis, ceſſat & ipſa Lex. 1 InR. 70. bh. 2 Inſt, 11. 4 Inſt, 330. 
Leges poſteriores priores abrogant, 8 Rep. 137. 11 Rep. 62, 63. 
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Parliament; yet under the Words Common Law, the Law of Nature 

or Reaſon, the revealed Law of God, the General Cuſtoms of the 
Kingdom, and the Principles and Maxims of the Law are included. 

IT his Diviſion is moſt in Uſe, and moſt conciſe, but it is obſcure. 

* xInft.r1.b. There is ? another Diviſion of our Laws more large than either; As 
into the Prerogative or Crows: Law; the Law and Cuſtom of Parlia- 
ment; the Law of Nature; the Common Law; the Statute Law; 
reaſonable Cuſtoms; the Law of Arms, War and Chivalry; Ecclefia- 

ical or Canon Law in Courts in certain Caſes; Ciort Law in certain 

Courts and Caſes ; Foreſt Law; the Law of Marque and Repriſal ; 

the Law of Merchant. [See Magna Charta, ch. 30. and 2 755 $7, 

c.] The Laws and Cuſtoms of the Ifle of Ferſey, Guernſey, and 
Iſle of Man; the Law and Privilege of the Stannaries. But this large 
Diviſion too may be reduced to the common Diviſion; into Common 
Law, Particular Cuſtoms and Statutes. All is founded on the Law 
of Nature or Reaſon, and the Revealed Law of God; as all other 
Laws dapht- tobe d 


» 


Upon theſe Laws, there are many Caſes ſolemnly Au judged in the 
biggheſt Courts of Juſtice, which are collected in the Books of Reports, 
Sc. and have great Weight with the Judges in their Debates upon 
like Caſes. Many of theſe Reports are as highly valued as the Re- 

ſhonſa Prudentum amongſt the Romans to be found in the Digeſt, 

which were Authoritative. % I BE 

The Object of theſe Laws are, 1. The Perſons of which England 
is compoſed. 2. Their Eftates. 3. The Crimes and M:iſdemeanors 
that may be committed by them, call'd Pleas of the Crown. 4. The 
' Courts of Juſtice, or Juriſdiction of Courts, and the Manner of the 


Wee eee 


 * Periculoſum eff quod Bonorum Virorum non Comprobatur exemp mplo. 1 Inſt. 81. b. 0 
Won eſt Recedendum a Communi Obſervantia, 2 Rep. 74. 1 Inſt. 186. a. 229. a. 
Minime mutanda ſunt, Que certam Interpretationem abuerunt. 8 Ibi d. 5F oe 
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This Statute (Which was but a Declaration of the Common Law))ꝰꝛ 
fays, Alſo the King (hall pꝛovide, 8c. which ſhews he hath not 10 

the Cuſtody df the Land or Body of a. Lunaticł, as he hath of un 

Ideot: For they may recover their Memories, which an Ideot is not 

preſumed to do. So that the King is Guardian of Ideots Lands evitu. 

ont Accoumt, and of Eunaticks with Accoumt. For if the King pro- 4 Rep. 223. 

videth one to have the Care and Charge of him that is Lunaticł; or 

if one of his own Head taketh upon himſelf the Guardianſhip of one 

that is a Lunatick, he ſhall be accountable to him as Bailiff, or to 

his Executors of Adminiſtra tore. „„ 

f When an Ideot doth Sus, or Defend, he muſt ever appear in Per- loft 135.b. 

ſon. The Suit muſt be in His Name; but It ſhall be followed by Ref. z. 

Others. When He doth ſue or defend, He ſhall not Appear by Guar- 

dian, or Prochein Aub, or Attomey. So a Madman or Lunnticł 

muſt ſue in His own Name; but if an Action is brought againſt a Mad- 

man or Lunatick under Age, He ſhall appear by Guardian; and by 

an Attorney if of Full Age. If an Heir is an Ideor of what Age ſo . 


* a 


5 


ever, & any Man may make a Tender for him, the Law in this Caſe « 1lnſt. a6.b. 
© being groynded upon , Oo 
| Upon a Writ returnable in Chancery, an Ideot or Lunatick may be 

h examin'd, whether Ideot or Lunatick, or no? And if it is found he ng Rep. 31. 
hath Underſtanding, the King's Commiſſion is utterly voi 


? HE: 
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_ BY the 12 Anne, Seſſ. 2. chap. 23. Lunaticbe, ur Madnmen, may 
be apprehended by the JVarrant' of 'two Fuſtices, diretted to the C 
tables, &c. and lock'd up and chain d, if their Settlement is in the 

ſame Pariſh: Otherwiſe to be ſent to their laſt legal Settlement; and 
the Charges ſhall be paid out of the Madman's. Eſtate, if be huth any; . : 
Fc lf alt Joo 34 god pon of + 
V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs re: Liber). 
ſtrain'd by Force, or the Law. i Impriſonment is a Reſtraint of a + 1laſt. 253. b. 

= Man's Ley wade the Cuſtody. of another. One may*-be'\lawfully * laſt. 590. 
= impriſoned by the King's Writ, Ge: or unlawfully. * An umlacmul r 2 laſt. 33 
= Inpriſonment is not only an unjuſt Impriſonment at the firſt; but 4%. 
= when one is detained longer than he ought, though he was at! firſt 
= lawfully impriſoned. For if a Sheriff, or Gaoler detains a Priſoner 
= in Gaol after his Acquittal (unleſs it be for his Fees: not for Meat; 
Drink, or Lodging) this is an unlawful Impriſonment. An Action of 
tftalſe Impriſonment doth lie againſt a Bailiff for Arreſting One after 
BE the Return of the Writ is paſt, it being now without Writ. 1 He that 1 rod. 492, 
is put into the Stocks, or is under an Arreſt, is ſaid to be in Priſon. . 
Unlawful Impriſonment is ſometimes called Dureſi of Inpriſomment, ye Ne. 
(from Dwrities) m where one is wrongfullj impriſon'd or detain'ds = 5 Iaſt. 485, 
till he ſeals a Bond, Gc. But not where a Man is lawfully impri⸗ 487 1 
ſon d for another Cauſe, and for his Delivery ſeals a Bond, &c. nor } rap. gy. 
where being arreſted at the Suit of another, and in Priſon on ſuch an 
Arreſt; willingly ſeals a Bond t6 a Stranger. 1 A Son ſhall avoid the * : Roll. Abr. 
Action by Reaſon of the unlawful Impriſetiment of His Father; a 687. ä 
—_ Husband by Reaſon of the unlawful Impriſonment of the Wife. So 
ones Beaſts are unlawfully, imprifoncd till He Seals a Decd, He 
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* :Inſt 1622. may Avoid the Action. So if one is under a juſt ® Far of being 
1. impriſon d kill'd, maim'd, c. and he ſeals a Bond to him that 20. 
aces him, it is Dirreſs per Minas, and in both Caſes he may plead 
| the Dreſs, and avoid the Action. If it be only a Threatning of a 
Battery, which may be light, br to kg ray my Goods, or to burn 
my Houſe, &c. this will not make the Deed made upon that occaftion | 
to be by — ; for there One may have Satisfaction by Recovery of 
Damages. There muſt be ſome Threatning of Life or Member or 
of Impriſonment, and to the End of obtaining the Deed, and there- 
upon the Deed muſt be made. 'To threaten another to kill or maim, 
or impriſon him if he will not ſeal a Deed to a third Perſon, and 
. he do it, this is as voidable as if it were made to the Party 
%% 2 546 Na ns” Bros JOE ICS 
Even Jamal Impriſonment is fo 2 that by ſeveral Sta- 
tutes, as well as by Common Law, Defaults are ſaved on that Ac- 
e Hoſt. 4b. The Law p favours Liberty, and the Freedom of a Man frei 
A Inft.42, Impriſonment; and therefore kind Interpretations ſhall be made on 
5 Rep. 36. its Behalf, If a Man is unlawfully impriſoned, he may have an 
Action of Treſpaſs for Falſe Impriſonment, and recover Damages: 
4 2 Inſt. 35. 4 Or he may have the Writ of Habeas Curpus, and upon Return of 


The King cannot ſend any Subject of England, t againſt his Will, 


[By the 31 Car. 2. chap. 2. [call d the Habeas Corpus Act, and en- 
 * tituled, An Act for the better ſecuring the Liberty of the Subject, and 
for prevention of Impriſonment beyond Seas.] A Priſoner may have 
an Habeas Corpus from any Judge, returnable immediately (unleſs 
committed for Treaſon, or Felony, plainly and ſpecially expreſſed in 
the Warrant, or for other Offences not bailable) and upon Certificate 
of the Canſe of his Impriſonment may be diſcharged upon Bail, to 
_ appear in the King's Bench next Term, or the next Aſſizes or Se. 
ſioms, or General Gaolk-Delivery, or in any other Cour; where the M. 
e,, v enen oe 2.08 
Aud Perſons committed for Treaſon, or Felony, plainly and ſpe- 
cCially expreſsd in the Warrant, upon Prayer in open Court the fr 
Nee of the Term, or Day of the Seſſions Oyer and Lerminer, or 
Gaol.- Delivery, to be brought to Trial: F not indicted the next Term, 
or Seſſwrrs, after ſuch Commitment, ſball upon Motion the laſt Day of 
the Term, or Seſſions, be let out upon Bail; unleſs it appear upou'Qath ⁵ 
that. the King's Mitnaſſes could not be ready that Term, or e, 4 
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Nemo tenerar exponere ſe Infortuniis & Periculis. 1 Inſt, 162. a. 25 3. b. 
Talis p merns 12 cadere poteſt in virum Conſlantem, non meticulojum. Ibid. 
Qui non cadunt in Conſtantem virum, V ant Timores ſunt, 2 Inſt. 483. 7 Rep. 27. 
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And 7 uch PT; fuch Prayer, ſhall not be nditid, or tried 
the ſecond f ond Term eons, ao uh Pr they ſhall be diſcharged _ 

A Subject committed for any Crime, ſhall at be rempocd into the 
Cuſtody of A other Officer, unleſs by Writ, &c. 

4 This AZ ſhall not extend to any Perſon Sn ed in any Civit 
= Cauſe. . of Premunire, Book z. chap. 3. and ſee of Habeas Cor- 
$ pas, in i Catalogue of Writs, Book 4. cap. 4] | 


. 'T he Reputation alſo of a Perſon is under the Protection of the Reputition. 
Law: For Perſons in their Natural Capacity, abſolutely and ſimply 
conſidered, have an Intereſt in their Good Name: Scandal and Defa- 

mation are injurious to it. But defamatory Words are not a&tion- 
able, otherwiſe than as they are a Damage to the Eſtate of the Per- 

= fon injured: The mere Contumely is of little Conſideration. A Con- 
tumely, or Scandal againſt the King, a Peer of the Realm, or a 
Magiſtrate, is eſteemed to be of a heinous Nature. [See of the No- 
bility, ops 4. Of Libels, Book 3. chap. . Of Actions on the Fen 95 


Book 4. chap. 4. 
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CHAP. 1. 


4 07 perſons in their Relative or Civil Cabo. 
cities: And therein of t the King and C ** 


R 8 Penn 8 Relative or Civil © Capacity, is either: the Ki ing, Of Perfors 
8 or a Fubjett: A Subject is either of the Clerg or Laity, Nobi- c their Civil | 
8 lity or Commonalty, and ſome amongſt the Nobility and Commonal- „ beities. 
. ty, are of the Military State. And more particularly, a Perſon in a 


Civil Capacity is a Maſter of a Family, Husband or Wife, Parent 
or Child, Anceſtor or Heir, Landlord or Tenant, Guardian or Mi- 


WA nor. Afterwards a Perſon may be farther conſidered in ſome Publick 
he = Office, as Sheriff, &. And laſtly, a Corporation, or Body Politicky PATIO. 
7 is eſteemed a Perſon in Law. 


are Th his Account of a Perſon in a Civil Cap pacity, mall de given in „ 
70 I ſeveral Chapters to the End of this firſt Book. And as a Perſon is to 
be conſidered as King or Subject, &c. It will be Proper to ſpeak ul..." 
of *he King, and his Conſort the Oueen. 

= I. The King is the Head of the Common-wealth, immediately * The King. 
0 3 God, and the only f Supreme Governor. [See je "4 15 8. 3 13 loft. 3423 
= chap. 12. 25 H. 8. cha 12 1 Elia. chap. 1. 1 Fore 1:.6h e N. : HAN 
» O! RF his taking the Imperial Crown upon himſelf,” all t Ai er + 


= my 8 Perſon is A ipſo facto, without any Reverſal. He cannot- 2 4 11 ir #1 5 FF 


Minor, or u under Age. Inchim there is no * N Negli- & 
ace, Faches or Fol... ; 1 


It is his Prerogative to make Wat or Peace. - He is the 7 Fountain r Toft 75 b. 
N 3 all Honour; has the ſole Power of conferring Honourable Titles 5 * 0. b. 
T aud has the Choice and Nomination of all Shen and Officers of las 55 of 
; 1 2 He may hs na Sans Deans and Chapters l 5 Pinch 2 
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ties, Colleges, Counties and Counties-Palatine, Cities, Boroughs, 
Fairs, Markets, Foreſts, Denizens, &c. He can put a Value to the 
2 Plow, Coin; 4 for it is either coined by his immediate Authority, or Fo- 
314z, C. | 


1 Ind. 20%. reign Coin is made Current here by his Proclamation. Lo make 
a.&b. Money, the Law gives the King all Mines of Gold and Silver; or 
2 lot. 576, where the Gold and Silver in the Mine is of the greater Value, [ſee 
4 laſt. 236. 1 V. & M. chap. 30. 5W.& M. chap. 5.] and Liberty to dig in the 


5 Rep. 114 Out-Houſes of another, but not in his Dwelling-Houſe. He is the Ge- 


2 Rolf Ab, beral Guardian of all Ideots and Lunaticks. [See the 17 Bd. 2. 


169. chap. 9 & 10.) He is a Þ Corporation, or Body Politick ; and when 


» 1Inft.4 the Royal Body Politick of the King doth meet with his Natural Ca- 


71 | 186, Pacity, it is drown'd in the moſt Worthy. [But ſee Of The Court of 


7Rep t the Dutehy of Lancaſter. Book 4. chap. 2.) He never © dieth, for in 5 
1 _— ' Law it is ſaid, the Dee of the King. 3 45 


But more particularly, He hath a Prerogative with reſpect to 
Church Affairs, with relation to the Parliament, to Property and 


A laſt. 90. b. Fit in Courts, Grants, Eſcheats and Forfeitures. d His Preroga- 


tive ſignifies the Powers, Preheminences and Privileges which the Law 
_ giveth the Crown: It is part of the Laws of England, - 


1. The King's Power in Church Affairs does appear, in that He is 


7 © Duvis 73+ the © Supreme Head of the Church, and Supreme Ordinary, to whom 
166 the laſt Appeal is made. [See 25 H. 8. chap. 19, 20. 26 H. 8. chap. 1. 


35 H. 8. chap. 3. 1 Elia. chap, 1. and ſee the Ordination of Prieſts 
and Deacons.) His Proclamations and Injunctions for Reformation, 
Order and Correction in Matters of Religion, are to be obey'd. He 
has Power to call a National or Provincial Council; and by his Li- 

cence, and Royal Aſſent, Canons made in Convocation concerning Ec- 
. cleſiaſtical Affairs, obtain the Force of Laws. [See Of the Convoca- 
tion, Book 4. chap. 1.] He can create Biſhopricks, Deans and Chap- 
ters, as before has been ſaid, and hath the ſupreme Right of Patro» | 
nage all over England. (390 of Advowſorns, Book 2. chap.2.) He is 
the Founder and Patron of all the Biſhopricks; none can be choſen > 


. N. B. 3a, Biſhop but at his Nomination. f The Cuſtody of the Temporalties 
2410 fl. f. Of every Archbiſhop, or Biſhop, belongs to the King during the Va- 
81 Inſt go. a. Cancy of the See; 8 and he may preſent to a void Advowſon, when 


PE 5 the Temporalties are in his Hands. h When he founds a Church, 


2 Roll. Abr. Hoſpital, or Free Chapel, Donative, it is of Courſe exempted from 


"ve. © e though no particular Exemption is mentioned; and 
1 5 Rep.Caw- the Lord C 

dties Caſe. eleſiaſtical Perſon from the Juriſdiction of the Ordinary, as he has 
+* ;Hnſt.z44.2. the Archdeacon of Richmond. He may by Charter k licenſe any 


ancellor viſits the fame. He may alſo exempt any i Ec- 


Subject to found a Church, or Chapel, and that it ſhall be Donative, 
and viſited by the Founder, and not by the Ordinary, A Church is 


! Ioſt119b. not full againſt the King till! Induction, though Inſtitution is a good 


344. a. 


= 2Rep.44.3. ® Plenarty againſt a Common Perſon.” He ſhall have the 'Tithes of & 
5 Rep. 15: Foreſts and Places Extraparochial; and becaufe he has the fupreme 


2 In 


*47- Eccleſiaſtical Juriſdiction, He provides a ſufficient Paſtor for the Place 
which is not within any Pariſh, But fee the > 6 3 Ed. 6. chap. 3. 
and 2 Inſt. 651. He may 25 nt theſe Tithes too by Letters Patents. 


0 3 Inft: 142. The King's ® Palaces, where his Royal Perſon reſides, are exempt, 


tom all Eecleſtaſtical Juriſdiction. e 
* 1Inft.rro0.2. 2. It is the Kings Prerogative 9 to call, eontinue, and diſſolve the 
d here, Þ tho' an Act paſſeth both Houſes of Parlia- 
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ment, yet it is not a Law beides che Royal Aſſent is obtainid. q At * Finch 234. 

Common Law He may diſpenſe with a Penal Statute,” in reſpect of 8 14.36, 

Time, Place and Perſon, wherein all His Subjects have not an ** 11 Rep. 88. 
reſt, tho the Statute ſays ſuch Diſpenſation ſhall be void. 1 He may 319% 156, 


NOR 1 _— — LEY A 


diſpenſe with 4 Perſon diſabled by Act of Parliament, and make a new ien. 7 


Grant with Non-Obſtante, when any Thin is | prohibited ſub modo; 2 Roll. Abr. 
as upon 4 Penalty'\giyen to the King, not whch P an abſolute and : Piaf 99. +: 
direct Law. He may licenſe © Phings Prtibned by Statute, that 13e. 24.4. 
are only Mala prohibita, and not Mala iu 42 1: [But ſee the z Fae" 1. 5 W Abr. 
chap. 3.1 N. & M. ſefſ,2. chap. 2.] Acts of Parliament do:not bind b Finch 234 
the ng unleſs He is ſpeciall named; or unleſs they concern the 237. „ 
Common-wealth, * rong, take away Fraud, or prevent the | Niact * 
he 


Decay of Religion. Common words No Per on or Perſons, 1 0. 


Bodies Politick or Corporate do not bind him, tho the Statute is in 2 2 59: 
the Negative: * But he may take Beneft of any AQ, tho! he i is not 11 Rep. 5 


named. IO and - 7 


The King's y "Procliinati 0115,” in (butts 1 are to be kom: for 21 — # 


7 Ladis, As in calling or diſſolving the Parliament, declaring War and 11 Rep. 68. 


= Peace, (5c. But He cannot by His Proclamation introduce: new Laws 28 cy 

= contrary to thoſe eſtabliſhed by Common or Statute Law, When ner 
ceſſary Statutes have been for a Time diſcontinued, The King uſually .::; 4 1! 1 
gives Notice by Proclamation, that ſuch Statutes for the 


Time 0 
come ſhall be put in due Execution. 2 Nonè may make any Proclas * cg. 


mation without the King's Authority, except Mayors or ſuch like Go- Jur. 4r. 


= vcmors of Towns by Cuſtom or Privilege. I EVI D 


3. Concerning the King's Advantages in feſpe & of Property and. 


5 | Faits in his Courts, He is ſuppoſed to be preſent in all His Courts, Toft 115. 


far Protections, or take his Debtor into Protection til 


and on this Account the King cannot be nonſuit. b No Action lies 2 f f. 


againſt Him, for who ſhall command the King?: A Petition, inſtead 2 La 67. 8 
of an Action, muſt be made to Him in Chantery ; but Proceſs ſhall go ; 


' 2 


out againſt the King's Grantee to maintain ; Title. 1 Againſt the. 75 


| 0 King there can be no e Preſcription or Occupant General Acts of © tas 4 WM 


nſt. 41. b 


4 Limitation do not bind Him: He cannot be e fointenant with any g9.b, +2 9 
one; for no one can be equal with Him. He cannot be Tenant 117 Rep. 74. 
Common of an entire Chattel Perſonal, but ſhall have the Whole: © Finch 33. 
There is no Tenant at f Sufferance againſt the King, for it is Tatruſflon, * 1 luft. 57.6. 


Where the 8 Title of the King and a common Perſon coneuts, the « rIaft. 30. b. 


Title of the King ſhall be preferr d. The King may A 9 particu- 139-4. Eb. 
his Debt is 
paid; h for he is to be preferr d before any Subject, thob his Debt, loft. 130, 
c. is laſt, But no” Protection ſhall- be i allow'd againſt the King. * 10 5 8 45 
[See the 25 Ed. 3. Stat: 3. chap. 19. 1 Rich. 2. chap. 8. 13 Richi 2. iet 1314. 
chap. 16. 33 H. 8. chap. 3 . and ſee of an Euecnror. Book 2. chap:6.] I 
The King may reſerve Rent to a Stranger, ſue in what Court he fi 2 145 b 
pleaſes, and is not bound to make a Demand or Tender, Where a 


7 } Leaſe is made reſerving Rent with 'a' Clauſe of Re- entry. A Choſs bak, 


iz in Aion (or a Thing recoverable by Action) may be alfign d By and | 2 1 


5 Jo the King, as Debts due, Gc. See 7 Jace 1. chap. 15. ] No Diſtreſs 15 
an be n the DE MTA but he! 3 iſtrain out of tft, m ty 
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1 huis Fes in another Land of thefame Perſon for his Rent charge, if 
=. the Lands are in actual Poſſeſſion and Manurance of the ſame Te- 
nant, not if they are in the Hands of an Under tenant; yet the Gran- 
tee of the Tenant hath not this Privilege. He may alſo take Di- 
u, laſt. 386 a. ſtreſſes in the High- way or Common: ſtrect. M An Heir ſhall pay the 
Fing's Debt tho“ not named in the Bond, (5c, The King is not bound 
b 2 Iaſt. 713, by Sale of Goods in 1 open Market. If One gives Land to the 
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lat. 9. b. King by Deed Inroll'd, . Fa paſs without the Words 
Wo p IInſt. 90. a. Heirs or Succeſſors. Goods and C a els may. go in * Succeſſion to 
the King; not to any other ſole Corporation. Judgment is never 
= Finch 460. 1 Final againſt | Him, but is 'with,,a Salvo Fare Regis. See Ono 
| doc. 282, Varranto in the Catalogue Of ritt, Bool 4. chap. 41] RE 
= #95": When any of the King's Goods come into the Hands of Subjects fo We 
= © * 8s they are Accountant for them, their Land is. chargeable for the 
|| _ ſame, and fubject to the King's Seiſure to whomſoever it comes, 
BY”; whether by Deſcent or Purchaſe. If one becomes Dehtor to, tze 
Eing, being ſeized of Land in Fee-Simple or Fee- Fail, and then 
Aliens the Land, yet the Land is fubje& to Execution, tho the Alie- 
znation was before an Action commenced ;, for it ſhall relate to the 
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n 
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. 
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Iime that he was in Debt to the King. [See the 33 H. 8. Gap. 39. 
s Rep. 171. 9. 26.) © But the Sale of a Leaſe for ears, or other Goods and 
CLhattels, by ſuch Debtor, is good at any Time after Judgment, and 
'* a0 before Execution awarded, [See 29 Car. 2. chup. 3. See alſo 33 H. 8. 
+ chap. 38. 34 H. S. chap. 2. 13 Elis. chap. q. 14 Elis. chap. 7. 
55 27 Elia. chap. 3. 39 Elia. chap. 7. 7 Jac. I. chap. 15. and the reſt 
ppoʒtf the Sratwtes concerning Accountants, Receivers and Collectors. 
4 Congerning the Kings Graft torn bf od oo ond nnd 
cpr. & Stud. The King cannot Grant nor Take any Lands, Gc. but by. | 
Diel. 1. ch. 8. Matter of Record; as he cannot command but by. Matter ef 


= 4 Rep. 54. | n | * | | 5 
=. 2 Inſt, 186, Record. Otherwiſe It is when the Law caſts; a. Freehold upon 
3 i bs 
Y 


c — —————— — — : 


os. Him; as in a Gift in Tail, Remainder to the King. |'To. Perſonal 
tink 52 5, and Tranſitory Things, The King may be entituled without Of-. 
5 23. fice, or Other Matter of Record. Every Grant made by the 
. ; | BE. 2 ** ing . Sheila or Bur (67 Me — — e 0 | 15 br Lal 25 
—_ 4 Finch 100, NENCIALLY- for the King and agamit the warty. But otherwile it the 
an, (Grant 1 Ex certd ſcientid, em ſpeciali Gratid and en mero Motu. 
1 5 Rep. 2s ® Yet. there too, if the King is deceived, | or if the Intent or Purpoſe 
1 1 6. of His Sen by the La ESR: ks thai gf give thee 
© 1.2.50: Patentce an Advantage. When the King is here deceived, it is to 
A n Reg. . be underſtood of a Matter of Law, not of Fact, altho it ſhall never MW 
Wo oe oft, be intended or preſum d that he is miſconuſant of the Law. * But 
ll . 5 Rep N when it appeareth within the Body of the Grant that the King is de- 5 
* IRep. 51,52, ceived as to Matter of Law, the Grant is not good, tho with the 


lag , Clauſe Ex certd Seientid, Ge. His Grant ſhall not be taken to 


Finch 16. J two Intents, that is, it ſhall not enure to any other Intent than 
4 oy: 7% that which is preciſely expreſſed in the Grant. But then it maß 
11 Rep 90. onure to two or three Intents, if they are expreſſed. The King's il 
= lat. 27. 2. Grant ſhall be void if expreſs Mention is not made of the true Value 
— __ bake of the Lands, Gc. in the Petition of thoſe that ſue for Them. [See 
il 198. 296. the 1 H. 4. chap.6.|] 2 Nonage or Minority does not avoid his 
1 Rep ga. Grant. The King may grant over a_# Condition, and may grant an 
11 Rep. 11. | 13 Eſtate 
| , nr ol Carle Nee C0000 
„ cc 


Rep. 56. | — | TOs 2 3 IEG 22 . | | 2 88 
1 Rn IE * Preſumitur Rex Habere omaia Fora in ſcrinio Pectoris ſui. 1 Inſt. 99. . 


y CN 2nd, 
3 


9 
+4, 


4 


" 8 

; 2 

ns - 
. 
s 


** 
= we” * 2 + — 1 
9 _— 


| Lowe of England. 5 F 
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FEſtate! in Fee upon Condition not to alien, becauſe he may reſerie 1 5 


2 the Tenure to himſelf. A Grant by the King, or to the King, of a 


Reverſion, is good without * Attumment. See the 34 & » H. 8. 110 ft. eg b. 
chap. 21. 1 Ed. 6. chap. d. 7 Ed. 6, cha T 5 PH. & Mar. chap. 1. 
18 Fliz. chap. 2. 35 Elis. chap. 30 or Confirmation of Letters Pa- + 
tents.] A Gift to the King gocth to his Succeſlors; b His Succeſſors v luft. 9. b. 
being included under the. Name of King. [See W 33 E. 2 e 39. 74 
and See of Pardons, Book 4. chap. 5 3 5 8 1 . 
F. As to Eſcheats and Forfeiture n. 3 N 
1 : All Lands are. holden of the Kin 5 for ai Ken. were original © Iaſt 65. a, 
Iv derived from the Crown. 4 All Franchiſes alſo are derived from Finch 132, 
the Crown; and therefore E/cheats and Forfeitures of all Lands and 3 "4 
Franchiſes belong to him, unleſs granted away. © So are all Deor 3. 
dands, Treaſure-Trove of Gold and Silver, Eſtrays, Wreck, Waifs, 3 Inſt. 5 ts 
; "227g and Chattels of Felons or Fugitives, and of Thoſe put in th 132, 133. 
ent in Order to an Outlawry. And if a Felon hath Freehold 
x 85705 of an inferior Lord, 8 King ſhall oye 10 Vear, Day and 
Walde of it. [See 17 Ed. cee He ſhall have all Royal 
Fiſhes, as Whales and Sturgeons. all alſo have f white Swans, * 7 7 Rep. 16, 
not pag d, which have gain'd Ping natural 19 07 Tins Eſtates - 
for want of Heirs (wherein no one can claim Property to the 
| King, or to thoſe that claim under his Grant. [% 2 at bangs tothe | 7 
- 2 2. Lu. 3 6 of Franchiſes,. Book a. chap. 12 Of Fofettures, 
Boa 4. cha 
There 2 many more Prerogatives Which ariſe wholly from . the | 
Reaſon-of-the- Commen Eaw,-theugh they are generally againſt the 
Common Law. But ſtill the Common Law and the Crown Law” 
are not two different Laws; 8 though almoſtin every Caſe the Law * Finch $5. 
for the King is not Law for the Subject. Th King hath a Preroga- 5 
tive in all Things that are not injurious to the Subject; h for the King loft. 19. b. 
can do no Wrong: His Prerogative can never extend fo far. | {See the ; hap oil 
Statute, of the Prerogatioe, 17 Ed. 3- and the 27 7H 8. chap. 20] Rep. 4. 
II. The ucen is either ſhe that Na the Crown by Righ ght of The Queen, 
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| 7 | nr or elſe ſhe is married to the King This laſt is e led the 


Queen Conſort. She that holdeth. by 4 Blood. is in Conſtruction of i 3 Laſt, 7 
Law, and by the Statute, the Ane Wich the King, and Rath the like 
Power in all Reſpects. See 1 Mar. Parl. 2. chap. 1.] But the Queen 
Conſort is Inferior to the King, and is his Subject: Yet becauſe ſhe _ 
Foe of ſeveral Precoggtuves above other Women, I mention her © 
in this Place, 


The King may take an k Alien to Wife, and ſhe mall be 


| ö c r k 1 Iaſt. 31. b. 
== cd notwithſtanding ſhe is an Alien. ! By the Common Law, the ' laſt. 3-4. 
wife of the King, or Qucen Conſort, is a Püblick Perſon, exempt from hy 44.5 8 
W the King, and is capable of a Gift of Lands from the King, and may - oh 
Ws ſue and be ſued alone (by Precipe, not by Petition) an may pur- 45 * 1 
Pl chaſe, grant, and make Leaſes without the King. She may alſo have 
in. her ſelf the Poſſeſſion of ® Perſonal Things during her Life; for = Finch 40. 
ſmhe * bade an n AR. in ens own Name for WO IG both real K. AW... 
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On, ; 1 0 Nibil aliad 4 700 Rex, 9 quan: 1 5 jure pic. 9 > Rep. 123. 11 x Rep 74. 1 Inf as; 
5 * oteſtas Reg gia eff Facere Fuflitiam. 2 Inſt. 


Wihil tam Proprium eft Imperi aua Lale 2 were. 2 105 63. Lein W. 
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—A An Ei of 56 
pr peel! Eſtate goes to the Kin g after her Pa if ſhe 428 
not in her Life time diſpoſe of them, or bequeath them away by 
e 
" ;Inſt.133a. u The Queen, and che King's Son, are not reſtrained by the I . 4. 
* 6. Concerning the Grants by the King. 
int. 133. b. he Queen ſhall pay no Toll. 

If a Tenant of the Queen aliens a Part of his [Tenancy to one, and 
another Part to another, the Queen may diſtrain in any one Part for 
the Whole, as the King may do. 

The Queen i is not bound by the Statute of 2M arlebri age, for dri 

ving a Diſtreſs into another County. 

In a Quare Impedit brought by Her, ſome ſay that Plenarty is no 

1 1 Plea, no more than in the Caſe of the King. [But ſee 2 Iſt. 361.] 
=_ r laſt. 11 No Man may marry the Queen Dowager without the P,Licenſe of 
| the King, upon Pain to loſe his Lands and Goods. And if ſhe marry 
| any of the Nobility, or under that Degree, yet ſhe doth not loſe her 
8 Z Dignity ; but by the Name of Queen may maintain an Action. Nay, 
8 2 Foreign Queen marrying a Subject in Er, 9 ſhall bring an Ac- 
=: tion by the Name of Queen. C 
| | 2 inch 26. 4 Acts of Parliament concerning Her need not be pleaded; for the 
5 N Court muſt take Notice of them, becauſe ſhe is a publick Perſon, 
[See the 25 Ed. 3. Stat. 5. chap. 2. in High Treaſon, ks * 1. 
aud o T1 rial i in 3 c Bn Book 4: Chap. 54 
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01 Subjects. And therein of the a and © 
' > -. ay. & the Clergy, as cb top, wo 
! Biſbope, Dean and Chapter, e ran b- 

EEE Parſo ons, Vicars, Curater. WE N 
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Ork Sub jc £ * Perfon may likewiſe be conflered 3 in 11 Relative © or E 0 a. =o 
pacity as a Subjeftt. | 
=: The Subjecto are the Members of the Commonwealth under the 
; TD King their Head. 
1 9 Lit. 198, Aliens living in England, are Subjects. r An Alien is he that is 
== 2 1757 > born out of the Ligeance of the King. © Ligeance is the true and 
13 | Kelynge 38. faithful Obedience of a Subject to his Sovereign. It is either Perpe- 
* le 5 tual or Temporary. Perpetual, where one is Born a Subject, or hath 
5 : andb. the Right of a Subject by Derization, or Naturalization. If One Wil 
8 2Inft. 741. is Borꝶ in the Er kh Plantations, He is a Subject born. Deniza- 
UW . 739 Lion (from Donaiſo, Donatio) is a Right to be a Subject by Letters 
5 Viuugh. 297. Patents of the King. This may be either General, as to be accounted MM 
"= mall 1 Things as a Subject; or Particular, enabling One? to fue only. 
| I | = 
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| \ Ligeantia Naturalit wallis clauſtris coercetur. 7. Rep. 10. 
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If it is the former, and He had Iſſue within the Realm before his De- 
nization, that Iſſue is not inheritable to his Father. But when the 
King makes One a Denizen, He may purchaſe Lands, and the Iflue 
afterwards may: Inherit. . Naturalization is a Right of being a Sub- 
ject, giveli-by Act of Parliament, whereby one is a Subject to all In- 
tents and Purpoſes as much as if he was born ſo. His Iſſue before the 
Naturalization ſhall Inherit, if born within the Realm; ſo if the Iſſue 
X of an Engliſhman is. born beyond Sea, and that Iflue is naturaliz'd, 
lle ſhall Inherit His Pather's Lands, EO YE PURE th © 
By the 12 W. 3. chap. 2. 1 Georg. ch. 4. No Aliens, tho natura- 
lig d or made Denizens ſince His Majeſty's LK. George's] Acceſſion 


Pn * 


i the Crown, Except ſuch as are born of Engliſh Parents, ſball be 
capable to be of the Prioy-Council, or a Member of either Houſe of 
Parliament, or to enjoy Any Office of Truſt, either Civil or Military, 
= or to have any Grant of Lands, &c. from the Grown, | See 1 Georg. 

TT eg one ed ere 
= Temporary, which is an Allegiance due by Reaſon of Reſidence in 
XZ the King's Dominions, or becauſe one is made Denizen only for Life. 
If One is Naturaliz'd for a Day, It is Good for Ever. ; 
t An Alien can hold no Lands by Deſcent or Purchaſe, or be Te- „er, 7 
nant by Curteſy, or in Dower. But there is an Alien Enemy and an 7 If. 17% - 
Alien Friend: An Alien Enemy cannot ſo much as bring an Action 8. a. 129. b. 
= until the Nations are in Peace: But an Alien Friend ſhall maintain an 2 ff. , 
Action i auter droit, as Adminiſtrator, &c. and Perſonal Actions. 1 Ventr. qr 3 
- = For ſuch an Alien may purchaſe a Honſe for Years, for Habitatiph 418, K. 


during his Reſidency, as-neceſlary for Commerce and Trade; but not 3 (e.? . 
Lands. This muſt be underſtood of an Alien Merchant, for if the 

Alien is no Merchant, the King ſhall have the Leaſe for Years, tho 

It were for His Habitation. And ſo It is of an Alien Enemy. If an 


i . 


Alien Friend being a Merchant leaves the Realm, the King ſhall 

have the Leaſe; and if he dies here poſſeſſed thereof, His Exeeutors 

or Adminiſtrators ſhall not have it, but the King. For He had it on- 

ly for Habitation, as neceſſary for his Trade and Traffick. [See the 

32 H. 8. chap. 16. and the Hates ſupra. * Whether his Sovereign g Rep. 31. 
be in League with our King, in a Plea of Alien Born, it ſhall be tried 

py the Record of the Chancery; for every League is of Record, —\ 

A Subject cannot be an * Exeay, though in open War againſt the * 7 Rep. 24, 

ng; for he is to be uſed as a Traytor, IE . 
ee the 25 Ed. 3. Stat. 2. 43 Ed. 3. chap.10, . 


B the 11 & 12 W. z. chap. 6. All Perſons, being the King's na- 

ura born Subjetts, may inherit as Heirs to their Anceſtors, though 

„ their Anceftors were born ont of the King's Allegiance, and out of his 

n NO TO RY re oe. 
IE FS By the 7 Ann. | chap. 5. Children of all natural born Subjecte, 

bhongh born out the Allegiance of the King, ſhall be declared natu- 

al born Subjetts. [See the 10 Aun. chap. 156 R 

ne 5 Georg, chap. 27, Artificers going beyoud Sea to work 

% Our Manufattures, or to Teach Trades to Foreigners, are to be 

(aua Aliens, and to be out of the King's Proteffion, = 800 _ 
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bi VVrnabjecte may be divided into Clergy and Lairy, Nobility and 
13 Commonalty; and amongſt the Nobility and Commonalty, we ſhall 
= conſider thoſe of the ny (/ ⁊ͤ e 
This is the General Diviſion of Subjects; we ſhall be more parti- 

cult dee 88 M 
Of the Cler- I. The Clergy (from kater, Sors) are thoſe that are choſen to be 
8. the Lot and Inheritance of God, and are ſeparate from the Noiſe and 
8 Buſtle of the World, that they may have Leiſure to ſpend their 
Iiime in Heavenly Meditation and Prayer. The Clergy are called 

„ laſt. 121. 7 Clerks, and are either Regular or Seculaa em. 

: 1Tnft.93.b Thoſe are * Regular which live under certain Rules and are of 
94-2. 97. ſome Religious Order, and are called Men of Religion, or The Re- 
2 Inſt. 151. Ji giouc. Such are all Abbots, Priors, &c. There were 118 Mona- 
ſſteries here in England, whereof 27 Abbots, and 2 Priors, were Lords 


of Parliament. 


But By the 2 H. S. chap. 28. 31 H. 8. chap. 13. 32 H. 8. chap. 24. 
37 H. 8. chap. 3. 1 Ed. 6. chap. 14. All Abbeys, Priories, Monaſteries, 
aud other Religious Honſes, and alſo all Free Chapels and Chauntries 
perpetual, were diſſolved, and their Poſſeſſions gizen to the Crown. 


A rInft. 135. The Secular are thoſe who live not under any certain Rules of 
a.&b. the Religious Orders, as Archbiſhops, Biſhops, Deans, Archdeacons, 
— , , .. 88 
v 2Toft. 3. The Church ought to have all the Privileges of one b under Age: 
And the Clergy had greater Privileges at Common Law than the 
Laity, which are confirmed by Magna Charta, and other ancient 
Statutes. But theſe Privileges are loſt, the Clergy being included un- 
der general Words in later Statutes. So that Clergymen are liable 
to all publick Charges impoſed by Act of Parliament, where they are 


FN. B. 175. © Tempora! Offices, by reaſon of their Lands; to ſerve on Juries, 
_-  1ToR. 96.2. 4 nor to appear at Turns and Leets, or preſſed to ſerve in the Wars 
6325. in Perſon, (tho they always are obliged by Statutes to contribute to 
=. 1 Ventr, log. the Charge of a War, and to Muſters of the Militia) or perhaps their 
\ A luft. 4. Bodies are not to be taken upon Statutes Merchant or Staple, or a 
Recognizance in the Nature 4 #4 Statute Staple (for the Writ. to take 
i the Body of the Conuſor is Si laicus fit. See Weſtin. 2. chap. 18.) Or 
4 1Inft. 492, perhaps, he that beats a Clergyman may ſtill be obliged to do © Pe- 
1 Sos, 620. nance in the Spiritual Court; [See 13 Ed. 1.] or a Clergyman may 
lot be arreſted in the Church, or Church-Yard, while he is attending 
on Divine Service, &c. [Sec the 50 Ed. 3. chap. 5. 1 Rich. 2. chap. 16. 
hut theſe are all the Privileges remaining on Cie} Accounts. They 
f 2 Inſt. 637, are uſed like other Men in Criminal Caſes, f except as to burning in 
| ed. 283, the Hand for Felony; from which, upon producing of their Orders, or 
II p. C zo, the Ordinary's Certificate, they ought to be freed. And though they 
238, 239. have had the Privilege of the Clergy for a Felony, yet they may 
'Þ again have their Clergy, and ſo cannot a Layman. - [See the 4 H. 7. 
| chap. 13. 32 H. 8. chap. 3. 34 & 35 H. 8. chap. 14. ,1 Ed. 6. chap. 12, 
Am rr : AE ONS or IA 
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» Eccleſia eſt infra atatem, & in cuſtodia Domini Regis. 2 Inſt. 3. | 


not particularly excepted. Indeed they are not forced to undergo 
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In the Clergy there are Arehbiſhops, Biſhops, Deans and Chap- 


of York, &c 
Lo dee anti 19790; Fs. 
Both the Archbiſhops have diſtinct Provinces, and each hath within 
bis Province Suffragan Biſhops of ſeveral Dioceſes with Juriſdiction. 
under them: But each Archbiſhop hath a Dioceſs too within his Pro- 
_ vince. [See of England in the Introduftion. | © © © © 
It is the Right of an Archbiſhop to call the Biſhops and Clergy of 
his Province to Convocation, upon the King's Writ. | See of the Court 
of Convocation, Book 4. chap. 1.] Each Archbiſhop is the Ordinary 
of the whole Province, to Viſit it and to receive Appeals from inferior 
Juriſdictions within his Province: For regularly an Archbiſhop has no 
Juriſdiction over the Subjects of the Suffragans, unleſs in his Viſitatio nm.. 
or upon Appeals. But fee the 23 H. S. chap. 9.] An h Ordinary (a 1 Inſt. gs. 
Name taken from the Canoniſts) is he that has Juriſdiction in his own * 34+ * | 


' Dignity or Benetice, in the Gift of every Biſhop conſecrated by him, 
which the Biſhop then aſſigns to him by Deed to diſpoſe of at the 
next Vacancy : He may appoint Co-adjwtors to a Biſhop that is grown 


communicate, ſuſpend or i depoſe them for Cauſe. 


_ Epiſcopal Eccleſiaſtical Rights of the Dioceſs belong to him 


are Guardians of the Spiritualties ; that is, the Spiritual Jurifdiction 


EEE: » ey IS 
. - 


diction ſee farther Of the Eccleſiaſtical Courts, "Book 4. chap. 1. 


ters, Archdeacons, Parſons, Vicars, Curates, and anciently there 

were Pariſh Clerks. Ge e ee 5 Ve 

1. An Archbiſhop is the chief of the Clergy in one Province only; Archbiſhop. 
and is that Spiritual Secular Perſon, who hath Supreme Power un- 

der the King, within his Province, in all Eccleſiaſtical Cauſes, [For 


the Manner of his Creation ſee the 25 H. 8. chap. 20.] The Archbiſhop 
of Canterbury is ſtyled 8 M. hy 4g & Primas totius Anglie ; * 1 laſt. 34.4 
and the Archbiſhop of York is ſtyled, Primas (5 Metropolitanus An- 
gliz. They are called A4rchbiſhops in reſpect of the Biſhops under 
them; and Merropolitans, becauſe they were conſecrated at firſt in 
the Metropolis of the Province. Primate is a Degree betwixt an 
Archbiſhop and a Patriarch. 'Fhe Archbiſhop of Canterbury hath 
the Precedency, and before all the Nobility, next to thoſe” of the 


Royal Blood; then the Lord Chancellor, and then the Archbiſhop 
les the 31 E. 8. chaß. 10. For placing of the 


Right, and not by Deputation: And this Name is only applied to a 9 Sg - 


Biſhop, or any other that hath an Original Juriſdiction in Cauſes Ec- 


_ cleſtaſtical. But in ſome late Statutes, Chancellors, Commiſlaries, _ 
| Archdeacons, Oc. are ſtyled Ordinaries. 


An Archbiſhop hath a ſtanding Juriſdiction over his Suffra- 
gans; he Confirms the Election of Biſhops within his Province, 
and afterwards Comnſecrates them; and hath the Option of a_ 


infirm, or diſabled to manage his Charge: He may cenſure and ex — \ 
| FF 91757 Ai Ind. 204. 
During the Vacancy of any See within his Province He is Kk Gar- . Kal. Abr. 
diam of the Spiritualties by Preſcription or Compoſition, whereby all 223. SEO: 


tor that Time, and all Eccleſiaſtical Juriſdiction. But when an 
Archiepiſcopal See is vacant, the Dean and Chapter of his. Dioceſs 


of his Province and Dioceſs is committed to them. For his 


Ny th 21 H. 8. chap. 13. Each Archbiſhop may retain eight 
Chaplains, _ Ne I : 
E By 
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11Cro. 545 Notwithſtanding the 1 negative Clauſe in the Act, the King's Au- 


C01. 


„ 1a. 15 As to the Cuſtody of the mn Temporalties of an Archbiſhop, during | 


ie — 2. u A Biſhop, ſimply ſo called (for the Pope, a Patriarch, a Pri- 
mate and an Archbiſhop is a Biſhop) is the Archbiſhop's Suffragan, or 


Peters e mak be full © un, Years of Age, „ All the Biſhoprics in 
tion Service, England are of the King's Foundation, and therefore the Power of 


rInft.gj. chooſing them is lodg'd in the Crown; and this Power is recognized 

344... 

f q : Roll. ; 

Abr. 342+ : 
2? BRep.69. * He hath Juriſdiction in his Dioceſs at His Confirmation, and 


Es ty Os Upon His © Conſecration, He has a Right to his Temporalties, in 
| — 5 1225 which He hath an Abſolute Fee. He cannot ſue for them till his 


— TI -_—_ LL» 4 — 2 ee eee _ — 


By the 25 H. 8. chap. 21. The Archbiſhop of Canterbury has Patrer 

of diſpenſing in any Caſe, wherein Diſpenſations (not contrary to the 
Law of God) were formerly granted by the See of Rome; and may 
grant ſuch Diſpenſations to the King as well as to his Subjects: but 
if the Caſe is new, the King and his. Council are to be conſulted. 
During the Vacancy of rhe See of Canterbury, the Guardian of the 
Spiritualties ſhall grant Diſpenſations. d SEP 


thority remains as before at Common Law; the Archbiſhop is only 
enabled by the Statute to have a concurrent Power with the King. 
Therefore, if the Diſpenſation is to be in Matters extraordinary, it is 
Prudence to have it confirmed too under the Broad Seal. 
Ihe Archbiſhop of Canterbury grants theſe Diſpenſations not only 
within his own Province, but in the Province of Tor, by Vertue of 
this Statute, the Statute allowing only to the Archbiſhop of York, 
and other Biſhops, to diſpence as they were wont to do by the Com- 
mon Law and Cuſtom of the Realm. [See of the Faculty Court, 
Book + pL] Bo OT ß dbs; 
Buy Vertue of this Statute, the Right of Conferring Degrees of all 
Kinds, is veſted in the Archbiſhop of Canterbury 
5 5 an Archbiſhop re/igzs, it muſt be made to the King, as Supreme | 


the Vacancy of the See, it belongs to the King, as in the Caſe of a 
Vacancy of a Biſhoprick, to be mentioned h :: 


Aſſiſtant under him; for Syfragars ſignifies to help or aſſiſt. [For the 
Manner and Order of his Election, Confirmation and Conſecration, 


%% by the 25 H. 8. beforementioned. But the Biſhopricks in J/ales were 
founded by the Princes of }/ales, and came to the Crown of England 
by Forfeiture; ſo that now the King is Patron of all. At this Day 
1 Biſhoprieks of 4 Ireland are donative, and not elective. 
Every Biſhop is an Ordinary. [See of Archbiſhop Ante. 


; 8 the Guardian of the Spiritualties ceaſes to act from that 
e z 8 


1 Inſt. 6) a. Conſecration is certified by the Archbiſhop ; but the King may grant 
| his Temporalties immediately after Election and Confirmation, [Ses 
Godolphin's Repert. Canon. for the Order of making a Biſhop.| 

He is Overſeer of the Manners of the People of one Dioceſs, and 
bas great Authority in the Church: He hath his Conſiſtory Court to 
8 Us 136. hear Eccleſiaſtical Cauſes, [See of Eccleſiaſtical Courts, Book 4. 
1 Inft 96. . Chap. 1.] and may viſit the Clergy and Laity within his Juriſdiction, 


:32.4.3444. and the © Hoſpitals therein, if they are Spiritual ; if Lay, the Patron 
2 Inſt. 725. A p aſe res | 


2 Roll. Abr. 4 8 ſhall 


230. 


G nat; * = c 1 


. 


Ch. 3. | * Laws of. England. 


ſhal! viſit them. ade . H. 5. Stat. 1. chap. 1. 25 3 . 8. chend 1. 


31 H. 8. chap. 13. 14 Eliz. chap. 5. 21 28 I. ny 1. and ſee 


* Corporations, chap. 8.] When he viſits t Glen e hath a Fee 
called Procurations, in lieu of an Entertainment that was to be pro- 


cured, He may conſecrate Churches and Altars, ordain Prieſts and 


Deacons, admit end inſtitute Prieſts into Benefices, confirm after Bap- 


tiſm, ſulpend a and depoſe the offending Clergy, impoſe Purgation and 
Pcnance, excommunicate both Clergy and Laity, * by grant 


ing Licenſes and Faculties, [See 3 H. 8. chap. 2. For Phyſicians and 
Surgeons. 1 Fac. 1. chap. 4. 13 & 14 Car. 2. Berg fp ns Pro- 


bate of Wills, and Letters of Adminiſtration of Intel. 15 Eſtates, (5c. 


He is regularly the immediate u Officer to the Higheſt Courts of 

Record in Cauſes Eceleſiaſtical: None but the King, — of his Courts 

of Record, can write to the Biſhop to certify Excommunication, 

General Baſtardy, [See the 9 H. 6. chap. 11.] Mulierty 6. .) Leg giti 
mation, Loyalty or Lawfulneſs of Matrimony, &c. 


Every Biſhop hath his Chancellour (i. e. he > Principal Official) FR - 


his Vicar General, commiſſion'd by him to aſſiſt in all Matters and 


Qauſes Eccleſiaſtical, within his Dioceſs. x The Offices of the Princi- 


pal Official, and Vicar General, are two diſtinct Offices, tho they are 
uſually united. His Commiſlary is he that is limited by the Biſhop 
to ſome certain Place of the Diacoſs to aſſiſt him; and in moſt Caſes 


hath the Authority of a TER Official and Vicar General, within 
| bis Lime 


x Lynde- 


wode De Se. 


queſt, & poſſ. 
Fruck. cap. 
Frequens, 


verb. Vicari- 


os Generales. 


\* 


If the See of a Biſhop 3 is vacant, the Archbiſhop _ the vice is 195 


Guardian of the 9 iritualties, by Preſcription (tap in England, as 


befote obſerved; though by the Canon Law, the Dean an Chapter 5 
Was to take Care = the Spiritual and Temporal Juriſdiction belong- 
ing to the Biſhoprick. The Guardian of the e Spiritualties hath all 


manner of Juriſdiction of the Courts; as the Power of granting Li- 


cenſes and Diſpenſations, Probate "of Wills, Adminiſtrations, Gc. du- 


ring ſuch Vacancy; and of admitting and inſtituting Clerks preſent- 


ed to them; but they cannot (as ſuch) conſecrate or ordain, of-pro- 


| ſent to vacant Benefices. 


The Cuſtody, of - the, ?. 88 of every Biſhop (as well as 
of an Archbiſhop) after the Sees are vacant, belongs to the King, as 


Founder, during the Yacancy ; ſo that no Subjoc can claim the Tem- 


poraltics: of an Archbiſhop or Biſhop, 4 Grant or Preſeription: 
2 During the Vacancy, The Freehold of the I. emporalties is in the 
King. The Temporalties are all ſuch Things as a Biſhopihath- by 


„E N. D. 32, 
. 
2 Inſt. 15. 


* x Roll. ab. 


$21. 


— Livery from the King, as Caſtles, Mandrs, {ps and Tenements, 


Advowſons, Tithes, G. Theſe the King may commit during 


the 3 (See Magna Charta, chaps Fe and the 14 Ed. 3 . 


C Bap. 5. ot {195 © Sky 480 "11 1 1 
4 When an Archbiſhop. or Biſho hop hath * Glenn e 1 the King, 


and received his Temporalties of him, he hath in them a. Fee ſim- 3 


ple abſolute, and may maintain à Writ of Right. 


2 1 Iaſt. 67. a. 
41. b. | 
1 Roll. Abr. | 


182. 


A Biſhop, muſt refign to the e N not to dhe Dean 22 n, 


Chapter. 1 31 


4 
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28 An Inſtitute of the Book I. 


* 
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By the 26 H. 8. chap. 14. There may be Biſhops Suffragans in ſeve- 
II on J . 
[See the 31 H. 8. chap. 10. For placing the Lord. 
By the 5 Ann. chap. 24. Four Tears allowed to Archbiſhops and 
Biſlops to pay their Firſt-Fruits ; with a Proviſo in Caſe of Death. 


| [What Leaſes made by Biſhops may be good, See of Leaſes and 
5 1 JJ / nn Ot are ie cd 
Dean and 3. Every Archbiſhop and Biſhop hath a Dean and Chapter; and 


ws 1h a Biſhop may have © two Chapters. I EF N 
E | The d Dean (Decanns d diu ten, for at firſt he was over ten Ca- 
© i |) | | Hy 


jors, nons and Prebendaries) is an Eccleſiaſtical Secular Governor next un- 
11 Inſt. 95.a, der the Biſhop, and is Head of the Chapter. The Ancient Deans, 
allãt s the Dean of ort, St. Paul, &c. are choſen by the Chapter, by a 
 Conged lire, (or Licenſe to proceed to Election) from the King, as 
Biſhops are: And (the King afterwards giving his Royal Aſſent) they 
are confirmed by the Biſhop, who gives his Mandate to have them 
inſtalled. But the new Deans (which are either newly tranſlated or 
founded) are Donative, and are inſtalled by the King's Letters Pa- 


55 Ws is 46. tents, without Election or Confirmation, © and are viſitable only by 
55 the Lord Chancellour, or by ſpecial Commiſſion from the King. But 


the Letters Patents are preſented to the Biſhop for Inſtitution, and a 
Wu Mandate for Inſtalment goes forth; ng ooh tt 
II laſt. A Dean that is ſolely ſeized of a diſtinct Poſſeſſion hath an f abſo- 
. > lute Fee in Him, as well as a Biſnoppp . 
3 rInſt.gg.a. , 8 A Chapter (Capitulum) is a Congregation of Clergymen under 
one Dean, in a Cathedral Church. They make a Spiritual Corpo- 
ration. The Chapter in a Collegiate Church is more properly 


call'd a College, as at Neſtminſter and Windſor, where there is no 


Epiſcopal See. And where there are Chapters without a Dean, as 
at Southiell, thoſe are not properly Chapters. Chapters as well as 
Deans are ancient and new, and were either tranſlated or founded 
%%% 
» Dyer, 233. . a Dean and Chapter doth confirm Grants, Gc. ® the 
Dv. 47, 48 Dean muſt join with the Chapter. A Deputy Dean cannot make a 
Grant or Confirmation, unleſs the Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean: 
And then Confirmations and Grants made by the major Part of the 
Corporation are good. But the Dean, or any other, hath not a ne- 
gative Voice. ¶ See the 33 H 8. chap. 27.) There muſt be the Con- 
ſent of the major Part, and their Conſent muſt be expreſſed by fix-' | 
ing of their Seal to the Deed, in one Place and at one Time; either 
in the Chapter-Houſe, or ſome other certain Place: For when they 


3 


„ Ew oe meet in any Place, that is the Chapter-Houſe. e 

1 | It was thought neceſſary, That every Biſhop ſhould be aſſiſted with 

8 or a Council, (9z2.) a Dean and Chapter, to aſliſt him in Affairs of Re- 

ö ligion, and in his Temporal Concerns; 1. To confult with him in 

| I kep. 75. deciding difficult Controverſies in i Religion; to which Purpoſe every 

h _ 3 lift. 203.2. Biſhop hath his Cathedral. 2. To conſent to every Grant which the 

it Biſhop ſhall make to bind his Succeſſors: For the Law did not judge 

= it reaſonable, to repoſe Confidence in the Biſhop alone with the Diſ- 

5 poſal of the Inheritance of the Church. But the Dean and Chap- 
*1Inſt. ter hath nothing to do with that which the Biſhop does as & Ordina- 


390, b. 
Ty. 


| * Ch. 3 Tour of England. . 3 29 


_—_—. 8 n a 


I In oer Tung they remain a Dean and Co to aſſiſt * 3 Rep. 75. 

him, though they ſurrender all their Poſſeſſions to the King; for they 

were a Cha pter before they had Poſſeſſions. 
The Biſhop and Chapter are but one Body, yet their Poſſeſſions 

(for the moſt Part) are divided : The Biſhop hath his Part, the Dean 

hath a Part alone in Right of his D2anery ; and each particular Pre- 
bendary a certain Part in Right of his Prebend ; and each too is in- 
corporate by himſelf. The Dean and Chapter have the Reſidue in 
Common. The Dependence on the Biſhop by Degrees grew leſs and 

leſs, though they were at firſt maintain'd out of his Eſtate; and tho 

now they have diſtinct Parcels of the Biſhop's Eſtate aſſign'd for their 
 Maintenan-ze, the Biſhop hath little more left him than a Power of 

m Viſiting the Dean and Chapter, and is ſcarce allowed to nominate PP wa 

half of thoſe to their Prebends, who were originally of his Pamily : . 

But of Common Right he is their Patron. 1 

A Chapter of it ſelf is not capable to take by Gift or Purchaſe, 1 5 
without the Dean. (See of Parchaſe, Book 2. chap. 3.) : 

Deeans and Chapters have ſometimes an Eccleſiaſtical juriſdiction i in 

ſeveral Pariſhes, beſides that Authority which they have within their 

own Body : This Eccleſiaſtical Juriſdiction is beats by their Of- 

ficials. And they have alſo Temporal Juriſdictions in ſeveral Ma- 

nors belonging to them, as well as 5 Biſhops, where their Stewards 

_ Courts. 

The Refignation of a Deanery may be made to the King, as well *Plowd.qgh. 


| 5 Rep. in 
as to a Biſhop. Sell 


Caſe. 
By the 25 H.8. chap. 20 The Dean and chapter muſt che the 
Perſon to be Biſhop wha pat King names, &c. Es, 
By the 25 H. 8. chap. 21. The Dean and Chapter of Canterbury a 
=. — hah ans © the OP Ine? of that n hopi ick, during the 15 
Facuner. e 


„ And if the eee of "EY is „ben hs 1 1 and 7 Ran. Ab.. 
Chapter there alſo are Guardians of the Spiritualties. JC Þ 0 ps. 11+ 
See the 31 Bliz. chop. 6, againſt Abuſes in Elections into Cathe- | . 
Jral and Collegiate Clutches, Ge. 6 as, ohap. 21. Concerning the 
Statutes of Cathedral Churches founded by King H. 8. and the 6 Aun. 
chap. 27. How E Deans and other 3 mall eee for their 


Firſt- Fruits, Ge. e. 
: 4 cafes of a Dean ; Prebendary, Go. muſt becon- 
ſemec See of Confirmation, Book 2. "chap. Nan Ot 
There are forme Deans in England without any Juriſdi&ion, 
the Dean of the Chapel Ro 4 the Dean of the Chapel of Sk. 

George at rod or. And FIT: Deans there are without any. Chap- 
ter, and do enjoy ſome Juriſdiction, as the Dein of 9255 
— don, the Noche Hattel, | Parkin &c FR 
The Power of Rurul Deans, i almoſt eninguiſbed. b 
4. An Archdeacon (heretofbrò the firſt and chief of the D Didi) Archdeacon, 
is fuck a one that hath obtain d an Ecelefiaſtical Dignity in a Ca- 
thedral Church, and à Juriſdiction over the! Clergy and Laity, next 
after the- Biſhop, ay ghout the Dioceſs, or in ſome Part of it only: 
But he cannot regularly excrcifs any] Juriſdiction within the Cathe-/ 
dral Church. Rod i in feed he hath no original Juriſdiction, but * 
e 
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he bach got is 3 1 Biſhop, either by Prefer tion or Compoſition ; 
and (as the Dean and Chapter) he does derive his Juriſdiction from 
him; and yet he is allowed to be an 4 Ordinary, becauſe now he 
3 a on of Epiſcopal Power in his own Right. [See of Archb;- 
op, Aute 
; Archdeacon therefore may viſit his Juriſdiction once every Year ; 
ſor1c vitit twice every Year, by Preſcription : All are entituled to 
Procurations. [See 99 8 Biſhop, antc.) He hath a Court, where 
he may cnjoin Penance, ſuſpend, excommunicate, prove W ills, grant 
Adminiſtrations of Inteſtates Eſtates, c. and hear Cauſes of Eccleſi- 
aſtical Cognizance. In many Places Archdeacons do grant Licenſes | 
and Faculties. . : 
It is one Part of the Archdeacon's Office to examine the Candidates 
for Holy Orders, and to Induct or put into Poſſeſſion all Clerks into 
their Benefices, within his Juriſdiction, upon Receipt of the Biſhop's 


7 Lev. 193. 


Ron Abr. Mandate. * But by Preſeription, the Dean and Chapter of St. Pauls 


js 35 and Litchfield, do induct: And the Grantee of the King, of a free 

Warſon,215, Chapel, is put into Poſſeſſion by the Sheriff of the County; ſo the 

276. Dean of Battel is ſaid to be inducted by the Patron. And in ſome 
Places a Prebendary ſhall have preſent Poſſeſſion where the King col- 


lates by Letters Patents, as at J/eſtminſter. Uſage generally takes 1 


Place. [See of Induttions, chap. 5. poſt] 

He hath an Offcial (or Church- Lawyer) to aſſiſt him ; from whom, 
as well as from the Archdeacon, an Appeal lies to the Biſhop of the 
Dice. | [See the 24 H. 8. chap. 12. and of the Archdeacon's Court, 
Look 4. chap. 7: 


See 6 Ann. chap. 27. How Archdeacons ſhall compound for their 


| Firſt-Fruits v1 8 


r 5. A f Parſon is a Rector of a Church Pomecbiad.” and is called 


1 Inft. 360 


& b. e Eccleſiæ, becauſe he taketh upon him the Perſon of the 


Church, and is ſeiſed in Right of his Church; that in his Perſon the 
Church might ſue for and defend her Right, and alſo be ſued by any 


F. N B. 32, that have an Elder Right. The Word : Eccleſia is always applied 


"2Toſt.497- to a Parſonage, as Yicaria is to a Vicaridge : But the Word u Par- 
for, in a large Senſe, includes alſo Vicars, Prebendaries, 5c. / 


: « lag 36 A Church, in a ſtrict Senſe, ſignifies the Building only; * and if; it 


| bath Adminiſtration of the Sacraments and Sepulture, it is in Law 


| adjudged a Church: Theſe Divine Adminiſtrations make it a Church. 
» Inft, 203. 7 vg ood Chriſtian may build a Church without the Licence of 


aan Biſhop: but the Law takes no notice of it as a Church till it is 
conſecrated by the Biſhop: And this is the Reaſon why Church 

and no Church, han or no Chapel, hall be tried and certified 
by the Biſhop. 
A Parſonage, or a Regory, is a Pariſh Church endowas with " 

Houſe, Glebe, and Tithes, Cc. and ſuch originally were all Pariſh, 

th Churches. Glebe is the Church Lands excluſive of the 'Tithes., _ 
ell Abr. z A Chapel of Eaſe is that which is built for the Eaſe. of thoſe 
0 - Pariſhioners ho dwell far from the Parochial or Mother Church; It 

is for their Eaſe in Prayer and Preaching only; for the Sacraments 
and Burials ought to be perform'd in the Parochial Church. Here, 
generally, the Curate is removable at the Pleaſure of the Rector or 
Vicar. But a 8 85 of, Eaſe may be Parochial too, and 5 5 10 
138 


Laws of England. 


„ R 


k LAS & Mt AY + Wt Ye >< 99a by 
Ch. | 3. | 


Right to Sacraments and Burials, and to a diſtin Miniſter by Cu- 
ſtom, though ſubject in ſome Reſpects to the Mother Church. 
A Free Chapel is that which is perpetually maintained and proyi- 
ded for with a Miniſter, without (bange to the Rector or Parith ; or 
that which is Free and exempt. from all ordinary Juriſdiction. ¶ See 
the 37 H. 8, chap. 4. 1 Ed. 6. chap. 14. and of the Court of Peculiars, 
Book 4. chap. 1.) VVV : 
The Parochial Church and Church-yard, are the Frechold of the © 
| Parſon, and he may let a * Leaſe of the Church yard. [See the 15; ans 
Rich. 2. chap. 5.] But the Uſe of the Body of the Church, and the © 
Maintenance, or ® Repairs, belong to the Pariſhioners by the Cuſtom ® 2 Inſt. 653, 
of England. © The Freehold of the Church, Church-yard and ge a 5 
Glebe, after Induction, are in the Parſon ; but not the Fberſiuple; 677. 66. 
for that is not in any one, but always in Abeyance (from the French _ 341.8. 
Word Bayer, ta expect) or Remembrance of the Law: So if the 3" 
Parſon dies durin - a Voidance, the Freehold of the Glebe is in a? 
beyance till another is made. And fo it is of a Biſhop, Dean, Arch- 
J ũ ono nine oe 
A. Parſon for the Benefit of his Church, in ſome Caſes hath a Fee- 
ſimple Qualified; in other but an Eſtate for Life. 4 But an Archbiſhop, 4 l.. 
or Biſhop, or Dean ſolely poſleſs'd, hath a Fee-ſimple Abſolute, as 
hath been ſaid. [See of Fee. ſimple, Book 2. chap. 1] 


© A Parſon may have an Action for any Treſpaſs committed on, nc 


2. &. b. c 
the Church or Counters _ f For defacing a Monument, they 1 Inſt. :8.b. 
that build the ſame ſhall have an Action during their Lives; after- C. 367. 
| wards the Heir of the deceas d; for theſe Monuments ſerve for Proof 
of Deſcents and Pedigrees. The Carcaſs that is buried belongs to 
no one; but is ſubje to Eceleſiaſtical Cognizance, if abuſed or re- 
moved. Neither the Ordinary, nor the Churchwardens, can grant 
L icenſe to Bury in the Church, but the Parſon only. For the Soil 
and Freehold of the Church is in the Parſon, as aforeſac. 


By the 35 Ed. 1. The Parſon cannot cut don Trees growing in the 
 Churchyard, unleſs for the Repair of the Chancel, or G z Charity) of 
the Body of the Church, „ „% ͤ 8 2 PLE 8 
[See the 10 Arr. chap. 11. For building Fifty New Churches in 
and about London and }eſtminſter, and the Suburbs thereof.) 


We will now enquire, 1. How one may be ade a Parſon of a 
Church. 2. How one may ceaſe to be a Parſm, 


I, The Things requiſite to azake a Parſon of a Church are, 

FE 2 Orders, «Preſentation, Inſtitutiom, and Induction into a Re- 

As to Holy Orders, & None is to be ordained Prieſt or Deacon , Cmn. 33. 
without a Title. A Title is ſome certain Place where one may exer- 
ciſe his Function. For a wandring Clergyman will be a Scandal to 
Religion: But though one has a Title, the Biſhop may refuſe to or- 

dain him Prieſt or Deacon, without giving a Reaſon. When he is to 

be ordained, he is to be ordained by a Biſhop, according to the 


Bock of Common Prayer. [See 5 & 6 Ed, 6, chap. 1, and the 14 


Car. 2, ohap, 4]. 0 
By 
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at. 323. 
confirms and eſtabliſhes the thirty-nine Articles. 


* preface to 
the Ordina- 
tion Service, 


An — — the Book I. 


2 


By the 1 3 Eliz. hap; 12. One cannot be Gard Prieſt, or ad- 


mitted to preach or adminiſter the Sacraments, under twenty four 


the ſaid Articles, or have a ſpecial Gift to be a Preacher ; nor 


Years of Age, nor unleſs he bring to the Biſhop a Teſtimonial of his 
honeſt Life, and of his profeſſing the Dottrine of the thirty-nine 
Articles of Religion, iu the Tear 1562. and unleſs he is able to ren- 
der to the Ordinary an Account of his Faith, in Latin, 5 q; 
a 
he be admitted to the Order of Deacon, or the Miniſtry, unleſs he 


foal firſt ſubſcribe the ſaid Articles. Ws 255 12 en to the Con- 


e 


| k 4 Inft. 324. 


x Cro. 252, 


8 7. 


! Iaſt. 120. a. 


6 Rep. 49. 

m 5 Rep. 58. 
n 2 Inſt. 631, 
632. 
4 Inſt, 338. 


© Re ld „ 


58, 


 Frary to be void. 


'T herefore if one is ; made Prieſt before the Fog of twenty-four 


| compleat; he can never be a Statutable Parſon. 


To ſubſcribe the thirty-nine Articles with this Addition. (viz) : 


dg far forth as the ſame are agreeable to the Mord of God, is not a 


_ Subſcription according to this Statute ; becauſe the Statute requires 
an abſolute Subſcription, and without Reſerve. Note, T hat this Act 


* None ſhall be ordained Deacon, except he be twenty-three Years 
of Age, unleſs he have a Facuity or Diſpenſation ; which gives a La- 
titude to the Archbiſhop to diſpence with one to be made Deacon at 
what Age he pleaſes, But he cannot diſpenſe with the Age of one 
that ! is to be made Prieſt, becauſe that Age is fred by: Statute, | 


By the 1 W. & M. Seſſ. 1. chap. 8. He that is to „. Aurel 
Prieſt, or Deacon, muſt take the new Oaths of Allegiance and Supre- 


Macy before his Biſhop, &c. Le 1 Eliz. chap. 1. 3 Jac. 1. chap. 4] | 


Ey the 31 Eliz. chap. 6. If any Perſon ſhall receive direfty or 
indirettly, any Reward or Aſſurance thereof (all ordinary Fees ex- 
_ _ to procure the Ordaining of any Miniſter, or of giving Orders, 
or Licence to preach ; then every Perſon ſo offending ſhall forfeit for- 
ty Pounds, and the Perſon ſo corruptly ordained ten Pornds : And 
z at any time within ſeven Tears next after ſuch corrupt entring in- 
to the Miniſtry, he ſhall take any Benefice, or Eccleſi aftical Promotion, 
it ſhall be void immediately after Induftion. 

By the 15 Car. 2. chap. 2. n in Holy Orders may exeriſe 
Temporal Juri ſdiction. 


Concerning Preſentation. [See of Avon, Book 2: chap. 2]. : 
When one is ordained Prieſt, he may be Preſented to a Parſonage 
or Vicaridge, &c. by the Patron : That is, the Patron may 1 offer 
his Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church, 
Oc. But the Clerk may be refuſed if the m Patron is excommuni- 
cate, or if the Clerk himſelf is not Perſona Idonea ; which includes 
n Ability in Learning, and Honeſty in Converſation. If the Perſon is 
a Baſtard (and not diſpenſed with) outlawed, excommunicate, a Lay- 
man, under Age, a Man of ill-Life and Converſation, a Ras: 
Schiſmatick, an Alien, [ſee 3 Ric. 2. chap. 3. 7 Ric. 2. cha ap 12. ] un- 
learned, Ge. the Biſhop upon Examination may refiiſe the Perſon 
preſented; for he is the Judge of the Ability and Sufficiency, and 
not a Miniſter. [See 9 Ed. 2. chap. 1 3.] But in a Hare inpedit 
8 againſt the Biſhop for Refuſal of the Clerk, he muſt * 
3 the 


J 


the Cauſe of his Refuſal ſpecially and directly. Becauſe the Clerk 

is of ill Life and Converſation, or a Schiſmatick in general, is not 

ſufficient, without ſhewing what Crimes, or fort of Schiſm he has 

been guilty of. The Tempotal Court then will judge whether the 

Cauſe be juſt or not: And if the Party denies the ſame, the Court 

may write to the Metropolitan to examine the Matter, and certify it: 

And tho the Matter be of a Spiritual Nature, it ſhall be tried by a 

Jury. For whether the Cauſe be 'Temporal or Spiritual, the Exa- 

mination of the Biſhop concludes not the Clerk; for though the Biſhop 

is judge of the Ability, he is not the ultimate Judge. But in Caſe of —_ 

_ refuſal for inſufficiency in Learning, it hath been adjudged, That 1 Gas 

the Ordinary is not accountable to any Temporal Judge; and that iz: ; Lev. 311. 

Literaturd minus ſufficiens, &c. is a good Plea, without ſetting forth 

the kind of Learning, or the degrees of it,? That the Preſentee has 1 Roll. Abr. 
a Benefice already is no good Cauſe of Refuſal. For Crimes that 1 Rep. 58... - 

are 1 Mala in ſe, as Incontinency, Drunkenneſs, Perjury, Sc. he 
may be refuſed ; but not for Crimes that are Mala prohibita, as 

JJJJͤ %%%. oo nn - 

r If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot ac- 1 Cro. 27. 

S cept of Him afterwards, if a new Clerk is prefented. 

EF [See the 31 Eliz. chap.6. 12 Ann, bY 2. chap. 12. Of corrupt 

* Preſentations. Book 2. _ 2] 155 RE TL AT + 5 | 

As for Jaſtitution, © When the Ordinary upon Examination, finds 1 Int. 

| the Clerk qualified in all Reſpects, he Admits him, or approves of 3". 
him; and thereupon actually zzſtitwtes him in theſe Words, from a © ces 

Written Inſtrument under His Seal, (ig.) Inftituo te Reftorem Ec- 

| clefie parochialis de A. cum Curd Animarum, & accipe Curam tyam 

| &@O meam. The Biſhop (or Vicar General ſometimes, if his Patent 

| impowers him) may inſtitute as well out of the Dioceſs as within it, 

for this Power is not local. If the Inſtitution is ſuſpected; to be void, 

for want of Title in the Patron, &5c. a t Superinſtitution hath been 2 Roll. Abr. 

| ſometimes granted to another, to try the Title of the preſent Incum- 22% - 
bent by e VVV bop bids rol er cont tt, 


| Z3By the 31 Eliz. chap, 6. A taking a Reward for Inſtitution, is 
Forfeiture of the double Value of one Tear's Profit, and makes the 
L000 œpln. border 
By the 31 Eliz. chap. 12. Thoſe that are to he admitedito au Be- 
uc ice with. Cure, muſt ſubſcribe to the thirty-nine Articles; in the Pre- 
fence of the Ordinary. [See the 36 Canon of King Faxes, and the 
13 & 14 Car. 2. chap. 4. An Act for Uniſormity, G&c. 1 V M, chap. 
18, in Relation to the 39 Articles. And ſee the different Effects of 
Inftitution and Induftion, poſt.) /' ot od oy! 


When the Biſhop has given Inſtitution, he iſſues out his Mandate 

to the Archdeacon to Indudt the Clerk; who thereupon; iſſues out a 
Commiſſon to ſome, neighbouring. Clergymen and others (if he him 

ſelf cannot be perſonally preſent) to act for hing. 

The Iaduction is performed by Delivery of the Ring of the Church- 

Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may 

If the Archdeacon *. refuſes to induct, or to grant a Commiſſion to 3 wv 
others to ſupply his Place, an Aon of the Caſe lies againſt hm 4 

: —_ | or, 


3 n GS r — — — ** n 22 on 
FE * - 7 I _ — * = . \ 
* 2 - =_ - \ | 
* * * 9 1 a gs — 3 =... A wa 2 — 
142 _ b l l a IVE) — 9 - 2 4 » - ALI 0 2 fs fo - 
- = — ” 2 — 0 — 2 = mw = — — — — — — ͤ( c : | b a — = * 
— : A — — — yt nd Is — — I. — — —— — %- "04 — ans wn : "4 * — — — 3 1 5 n POR i -_ 5 
8 . N — — * i” - ' = —————̃ . > ane Ir > — * PRs 
— — l a p g — 5 
2 pre nn a - — — — — — * wy — — — — — 
—_— y _ — — * — - 
” 
. 0 a i 
„ * 4 
n 3 


G * By Preſcription or Compoſition, other Perſons, aswell as Arch- 
Law, 275, deacons, may make Inductions. 5 


— 
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for Induction is a Temporal Act; or he may be cited into the Bi- 
ſhop's Conſiſtory-Court, to anſwer for his Contempt. | See of Arch- 
| deacons, ante. And ſee concerning the Writ De vi Laicd Removen- 


da, Book the 4th. chap. 4. ] 


? 


on 899. If after a Caveat enter d againſt an Inſtitution, a Clerk is preſent- 
: ed, inſtituted and inducted, the Inſtitution, c. is not void; for it 


„ Roll. is Y only a Breach of the Canon Law. e | 
 Abr.353- 2 By Inſtitution only the Clerk is compleat Parſon as to the Cure 


2 Cro. 463. 


2 Dyer 221. of Souls; but as to the Temporalties, as the Glebe-Land, Tithes, Cc. 
4 Rep. 79. he hath no Freehold in him till Induction; nor can He grant, or let 


them, or ſue for them till Induction. 


22 [nf 358. | | 


By Iaſtitution, the Church, as to all common perſons, is Full, 
but not :againſt the King till Indu&tior. [But fee of Uſurpation, 
JJ... —— 
Inſtalment into Dignities, Prebends, c. anſwereth to Induction in 

% ver ͤ·ͤ v ͤ den end 
| Obſerve now by what hath been ſaid, That by receiving Holy Or-. 
dera, Preſentation, Inſtitution and Induction, one may be made a 
Parſon of a Church. But by reaſon of ſeveral Statutes, there are 
yet great Difficulties in following a right Method to perform the So- 
lemnities required to ſecure the Title, which may be learned (amongſt 
other Books) from Sir S. Degg's Parſons Connſellor, chap. 6. (laſt E- 
dition) Watſons Clergyman's Law, chap. 15. which give particular 
Directions, too long to be here inſerted. [See the 13 Eliz. chap. 12. 
13 G 14 Car. 2. chap. 4. 25 Car. 2. chap. 2. 1 V. & M. chap. 8. 13 
%% ũ ᷣò V 
There are other Ways by which one may gain a Title to an Ec- 
cleſiaſtical Benefice, as by Collation, Donation, Union, Appropria- 
tion, and Commend aun. 55 Sr ( > 0Y 
Coullation is the giving of a Benefice by a Biſhop, which ſupplies the 
Place of Preſentation and Inſtitution. But the Biſhop's Clerk is to be 
inducted as any other Patron's Clerk is. If this Benefice was in any 
_ 85 35 be Preſentative. [See of Advotoſon Collative, Booe 
Devonian is when the King, or other Patron (though a Layman) 
does by a Gift in Writing put the Clerk into Poſſeſſion without Pre- 
ſentation, Inſtitution or Induction. Theſe Benefices are called Do- 
native. A Clerk taking Title to a Donative muſt, at or before 
his Admiſſion, ſubſcribe the Declaration before the Biſhop or Ordi- 
_ nary of the Dioceſs, according to the 14 Car. 2. chap. 4. And if the 
Donative be either Parſonage or Vicarage, he ought to have a Cer- 
tificate under the Hand and Seal of the Perſon before whom he fub- 
| ſcribed, and to read the ſame in the Church belonging to his Donative: 
He ought alſo to take the Oath of Supremacy before his Patron, ac- 
cording to the 1 Eliz. chap. 1. And it the Donative be a Benefice with 
Cure, he muſt ſubſcribe the 39 Articles in the Preſence of the Ordi- 
| nary of the Dioceſs; and it is the ſafeſt way to read the ſaid Articles 
in his Church, within two Months after he hath Poſſeſſion, Cc. for 
the Caſe of ſuch a Donative ſeems to be within the Reaſon and E- 
quity of the 31 Eliz. chap. 12. and the 14 Car. 2. chap. 4. [See of 
Advowſon Donative, Book 2. chap. .]]]] 
f I 3 Union 


tron, the ſpiritual Pe 1 „ 
vowſon, Who is to be made # Parſon in direct Words, or by Words of * Hob. 10%. 


5 Rig ht of his Crown, to a Dean and Chapter, Gc. 


. W n on of the 1 77 Ne 


gate e 1155 "conſiſts eo Prieſts But N 4 


Ch. * Laws of | Engl 1 


Union is n a Church is united to a Church, of ackigh one was 
before poſſeſs d: It muſt be made by Aſſent of the Ordinary, or Or- 


dinaries "of the Dioceſs where ſuch Churches ſtand, and of the In- 


cumbents of them, and of the Patrons, according to the Common 


Law, or according to the Statute of the 37 H. 8. chap. 21. 17 Car, 


2. chap. 3. 

5 e deter ( (becuuſs the Profits of a Bencfice are held in Pro- Wd ras of 
priety] is an Annexing a Benefice'to the proper and perpetual Uſe of e bn 8. 
a Spiritual Perſon or Corporation (being Patrons of the Advowſon in ation. 
Fee) and their Succeſſors ; as to a Biſhop, Dean, Dean and Chapter, Oc. Dis, 30. 


e The Things requiſite to make it are 1. The King's Licence to the © Plowd.. 


> e Perſon, or Body Spiritual; for the King at one time or other 495, *<- 


R 
may have an Intereſt in the Preſentation to the Benefice.. 2. The 1 Roll, Abt, 3 


| Conſent of the Ordinary, the Perſon appropriating; becauſe he too 238, 239, 


may have an Intereſt b by Tap s Lap ſe, Oc. and z. The Conſent of the Pa- 
on having the abſolute Inheritance of the Ad- 


the like Effect; for in Suits brought by or againſt him, he muſt be 57. 
named Parſon. © This may be done during the Vacancy « the Be- © Plowd.49ge 
nefice, to be executed immediately, or by apt Words conſtituting the Ne 11. 


1 patron Parſon after the Church ſhall he word. When this Appro- 
ee is made and takes Effect, the Patron is perpetual. Parſon, or 


ath (as it were) perpetual Inſtitution and Induction; for the Appro- 


priation alone is a ſufficient Admiſſion, c. 


f It is ſaid, That an Appropriation may be 1 by the King : 
alone, as ſupreme Ordinary, where he himſelf is Patron, as when b & 
his Letters Patents be grants the Advowſon, which he is ſeiſed of in ' Plowd.49g. 
The Church becomes 4 Di ſappropriate by. the Preſentation, Infli: 


tution and InduFtion: of a Clerk into the Parſonage, or of the Vicar 5 
to the Pari 


nage, if the Parſon is Patron of the Vicarage; for that is . 1,9. 46 b, 
a Re-unjon of the Vicarage and Parſonage. It may alſo become di. 
appropriate by Recovery of the Advowſon PT 4 en [4 N or aby 7 ell 
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of a Paſtor; ſo that originally it was in the Nature of a Depoſitum. 

It is founded upon the Statute of the 25 H. 8. chap. 21. and that Part 

which concerns the Power of Diſpenſation. A Sequeſtration of a Li- 

ving, of the Cure and Profits (according to the 28 H. 8. chap. 11. till 

the Patron doth preſent his Clerk, or while the Church is Litigious) 

is not a Commendam. For by that Statute (the Supply of the Cure 

being firſt paid) the Succeſſor ſhall have the Profits during the Vacan- 

cy. Now a Commendam gives the Profits to the Commendatory; 

i 3Lev.z8:, and may be Temporary or Perpetual : i Temporary, for fix or twelve 

302. Months, two or three Years, or more. The Commenda Semeſtris 

| (neither more nor leſs than fix Months) is not in uſe amongſt us. Per- 

petual, or for Life, (which is the compleateſt) is equivalent to a Pre- 

ſentation; and by Vertue thereof, one is Parſon or Vicar to all Intents 
and Purpoſes, without Inſtitution or Induction. ON 


x Dyer228, When any Spiritual Perſon is made a Biſhop, * all his ſpiritual Pro- 
Doss, &. motions (except Donatives) are void upon his Conſecration, in caſe 
169.527, of Creation; 8 his Confirmation, in caſe of Tranſlation; whe- 


44 ,60 , | : ; - n | 
3 Lev : ; 1 ther he takes a Biſhoprick in England or Ireland, or in the Iſle of 


Ibo, Red. Man, or whether the Benefices lie in England or Ireland. But he 
IX P- | . od 2 ov OY hes : 
may prevent the Avoidance by Diſpenſation of Retaizer of ſuch Benc- 


8 fices which he had, if obtained before his Conſecration, or Confir- 


mation of his Election: This is called a Commendam Retinere, and 
is uſually granted by the Archbiſhop of Canterbury, according to the 
25 H. 8. chap. 21. upon the King's Mandate expreſſing his Conſent to 
it, as the true Patron of the Benefices for that Turn, by Vertue of the 
Promotion of the Clerk to a deen e By this Commendam Reti- 
d: And this Commendam hath been 
granted of Headſhips of Colleges and Hoſpitals, as well as of Digni- 
--- vie and Brine, p . oa do 
But there is alſo a Commendam Recipere (or Capere de novo) to 
take a Promotion in the Biſhop's own Gift, or in the Gift of ſome 
other Patron, whoſe Conſent muſt be obtained, and expreſsly recited 


"Medi 29%,” in the Inſtrument of Diſpenſation. ® This muſt be for Life, as other 
156. Parſons and Vicars enjoy their Benefices. 


Bj theſe Methods one may be a compleat Parſon, Parſon | Imparſo- 
nee, or Rector in Poſſeſſion of a Church Parochial. | 


" 1Taſt. 15. b. n There may be two ſeyeral Parſons in one Church, one of one 


_ 18.2. Moiety, and the other of the other Mojety; and a Part of the Church 


and 'Town allotted to each. And there may be two that make one 
Parſon in a Church, preſented by one Patron. Alſo two Prebendarics 
may be one Parſon of a Churec n. — 


Note, That before Inſtitution, and before Induction, Firſt-Fruits 
are payable to the King, and to be agreed and compounded for. : 


last. 12% o Firſt-Fruits are the Profits of the firſt Year of all ſpiritual Livings 


1774 5. according to. a Valuation thereof, made the 26 H. 8. Theſe are 
618. called  Annates, The Tenths alſo, or a tepth Part of the yeatly- 


Value of all Church Livings, are tobe paid accordin to the afore- 
mentioned Valuation. [See the 26 H. S. chap. 3. 28 H. 8. chap. 11.] 
There was a Valuation of Eccleſiaſtical Livings, 20 Ed. 1 


? 5 
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Zy the 26 H. 8. chap. 19. The Farmers of ſpiritual 'Perſons ſhall. 
Beo be charged for Firſt-Fruits of Tenths. Mu. 
n e „ SRUggs YOU d 90 Ven 37 4A ND 1999; 4 to e120 db 


Md 4 


: enen een oo Oo NT 
Wenne, 


, „ eo NNE 
"a N 2 8 9 8 9 5 N * 8 8 
. FFC 8 2 as 73 2 8 LESS, - 


R 
— rs 3 Ig: 
* N T4 


Ch. 3. Laws of England. 


By the 27 H. 8. chap. 8. No ſpiritual Perſou ſhall pay any Tenths 
the ſame Tear that he pays his Firſt-Fruits ; but it ſhall he dedutted 


arrears. |x 


ed of Treaſon; or an Officer qualified to retain a Chaplain is remo- 


ont of the Firſt-Fruits. 


Mpbere a Fucceſſor pays the Tenths for the Predeceſſor, he Ly - 
ſtrain and retain Goods till Satisfaftion, &c. : 


Zy the 2 Ann. chap. 11. He muſt give one Bond with Surety, to 
pay the Firſt-Fruits at four Payments. _ wi 


By the 1 Eliz. chap. 4. Vicarages that are not above ten Pound. 


Jearys and Redtories not above ten Marks yearly, in the King's 
Hoo 


„are diſcharged from Payment of Firſt-Fraits ; and Incumbents 


that die, or are removed before all the Payments are due, their Pay- : 


" ments ſhall be made only according to their Continuance in the Bene- 
fice proportionably. © Y m” ener 


By the 5 Ann. chap. 24. All Benefices, ith Cure of Sos, nt 


are diſcharged from Firſt-Fruits and Tenths, and the Payment of all 
ſhe the 2 & 3 Aun. chap. 11. 6 Ann. chap. 27. and the 


3 Georg, chap, 10. An Act for the better Collecting and Levying the 


Tenths of the Clergy. Vberel the old Method is altered: And 
Book 4. chap, 1. Of the Court of Exchequer.) NET, e 


'P A Parſon or Vicar, is called an Incumbent, and the Law doth 


exceeding the clear yearly Value of 501. by the improved Valuation, 


P 2 Inſt. 624, 


Intend and ſuppoſe him to be Reſident on his Benefice. And there- $29,626,637, 


A fore, 


y the 21 H. 8. chap. 13. He that is wilfully abſent from his Be- 


nefice for one Month together, or to Months in the whole Tear, BER 


though at different Times, forfeits ten Pounds, the one Half 


| au t 
the King, the other Half to him that will ſue for it. (See tho 
1 Elia. chap..2, | CE nag edu en ER ITO ne 

But Chaplains to the King, or other great Perſons mentioned in 

the Statute, and in the 25 H. 8. chap. 16. and in the 33 H. S. chap. 
* are excuſed from Reſidency, while they attend thoſe that retain 
5 I e III: 7 


The Parſon ought to Aide upen his ReQory, and in the Parfo- * 6Rep. 21 


nage-Houſe, and not in any other Houſe within the Pariſh. For the 


Statute is intended not only for ſerving the Cure, and for Hoſpitali- 


ty, but to maintain the Houſe in Repair, that his Succeſſors may keep. 
Hoſpitality too. Lawful Impriſonment, Sickneſs, want of a Parſo-: 
nage-Houſe, are good Excuſes for Non-reſidency, and excepted out 
of the Act by Conſtruction of Law; for the Words of the Statute are, 


That be that wilfully ahſents himſell, &. 


If a Duke, Earl, ©, retain a; Chaplain, and die, or are attaint- 
ved from his Place, the Retainer upon the Statute is determined, and 


will not Excuſe Him from Reſidency. 


1 Cro. 390. 


* 


n,. 


By the 28 H. 8. chap. 13. The Chancellor, Picechancellor, Gommiſs "TY 


ſary, Rulers of Colleges and Halls, Doftors of the Chair, and Read. 
ers in Divinity, and Clerg ymen under forty Tears of Age, reſiding 


in the Univerſity, and hearing Levtures, and doing Exereiſe in Per 
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Book I | 
fon, are exempt from the Penalties of the 21 H. 8. [See 13 Elis- 
chap. 20. 14 Elia. chap. 11. 18 Eliz. chap. 11. 43 Eliz. chap. 9. 

By the above-mentioned Statute of the 21 H. 8. chap. 13. No 
Clerg yman can hold two Benefices with Cure of Soul, if the firſt to 
which he was inſtituted, or collated and indufted, be worth eight 
Pounds in the King's Books of Record, without Diſpenſation from 


the Archbiſhop of Canterbury, corfirm'd under the Broad Seal. And 
- _ without Diſpenſation takes a ſecond, makes void the firſt ip- 


c Nhe Statute ſays, Inſtituted and TzduFed to the Second; but In- 
ſtitution is look d upon to be ſufficient, for otherwiſe the Act might be 


Eluded by Deferring the Induction. 


But by this Act there muſt be certain Qualifications neceſſary to ob- 


e 94 43h 8 | | | 
that Ack of 'Toleration.] 


k 4 L % 


g % *% 
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The Statutes concerning Leaſes by ſpiritual Perſons will be men- 


5 N 1 4 


Ay the 13 Eliz. chap. 10. I fraudulent Gifts of the Perſonal. 


Fee eee 
their Succefſors from recovering Dilapidations againſt their Executor 
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vr Adminiſtrators ; the Succeſſors ſhall have dike Remedy in the Hecle- 

ſiaſtical Court againſt the Grantee, as he might have had againſt the 
Executor or Adminiſtrator of the Predeceſſor. 5 
BY the 14 Eliz. chap. 11. A Monep recover d for Dilapidations, 
ſhall be impig d, within two Nears, npon the Building, in pain 16 
forfeit double to the King. [See the 7 Ann. chap. 14. concerning Pa- 
riſh T:ibrartes.| To 


We have ſeen hitherto how one may be made a Parſon of a 
Church, with the Hatutes relating to Reſidence of Parſons in their 
Cures, to Pluralitics of Benefices, and to Farming of Lands, Gc. and 
 Merchandizing by ſpiritual Perſons, and Diſturbing them in the Ex- 
erciſe of their Office, and concerning Fraudulent Gifts to hinder a 
Recovery for Dilapidations, &c. I ſhall now ſet forth, How one 
may Car 0 8 „ 
2. One may * Ceaſe to be a Parfon of a Church, 1. By Death. aft. 120. 


ſecration. [See Of a Commeudam, e 4. By Reęſignatiom to the 5 1 


ry, without the Biſhop's Acceptation, does not make the Church void. : 3 . 


* - 
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Deprivation by the Canon Law, upon Sentence in the Spiritual Court, 
as for Adultery, Drunkenneſs, Dilapidations, (5c. pe ED 
Vicar. 6. A Vicar (Vicarius, quaſi vice fungen Reftoris) is the Prieſt of 
that Pariſh where the — 0 Tithes are appropriated: The Parſon or 
Rector has the predial 'Vithes to himſelf. At firſt a Vicar was a meer 
Curate to the Impropriator, temporary and removable at Pleaſure ; 
but by Degrees he got a ſettled Maintenance of Glebe, and ſome 
kind of 'Tithes, and now claims his Dues either by E7dowment of 
the Impropriator, or by Preſcription, becauſe the Ordinary hath 
Power to encreaſe his Allowance. [See 15 Rich. 2. chap. 6. 4 H. 4. 
V . . „ 
The Hierbei of the Church, Church- yard and Glebe, is in him; 
and in ſome Caſes he is eſteemed to have a Fee- ſimple qualified. In 
ſome Places the Vicar has got a Penſion from the Impropriator : 
But ſome Benefices that were formerly ſevered by Impropriation, 
have ſince been united, and all the Glebe and Tithes have been gi- 
ven to the Vicarage; and many Vicars have a good Part of the great 
Tithes, or a Leaſe of them upon reaſonable 'Terms from the Impro- 
priators. [See the 29 Car. 2. chap. 8. For Confirming and Perpetua- 
ting Augmentations made by Eccleſiaſtical Perſons, to ſmall Vicara- 
ges and Curacies ; and fee the 2 477. chap. 11. An Act for the Aug- 
mentation of the Maintenance of the Poor Clergy, (5c. 12 Aun. Seſſ. 1. 
_ chap. 4. Concerning the Endowment of Poor Vicarages and Chapel- 
tries in the Weſt-Riding of the County of York. 1Georg. chap. 10. For 
the better Maintenance of the poor Clergy.] _ 
The Method of taking Holy Orders, Preſentation, Inſtitution and 
Induction to a Vicarage, or the Way of obtaining a Title to a Vica- 
- rage by Collation, Union, and Commendam, is the ſame by which a 
| Parſon obtains a Recory, Gc. and the ſame Methods are to be ob- 
| ſerved in performing the Solemnities of Subſcriptions, Oaths, &c. re- 
quired to ſecure the Title of a Parſon. But a Vicar over and above 
is to take an. Oath of perpetual Reſidency, which the Biſhop may diſ- 
penſe with. The Statute concerning Reſidence, Pluralities, Farm- 
ing and Merchandizing, Diſturbance of Miniſters in Execution of 
their Office, and concerning Dilapidatious, &c. alſo relate to them, 
as well as to Parſons; and one may Ceaſe to be a Vicar in the 
ſame e as a Parſon. [See therefore of Parſon throughout, 
Curate. 7. A Curate is he who repreſents the Incumbent (Parſon or Vicar) 
and officiates in his Stead; though every Clergyman that Officiates in 
a Church (whether Incumbent or Subſtitute) is in our Liturgy, (5c. 
call'd a Curate. He ought to be licenſed by the Biſhop or W E 
However he may recover his Salary for ſerving the Cure, though he 
has no ſuch Licence. [See the 28 H. 8. chap. 11. How the Curate is 
to be paid during the Vacancy of a Benefice upon a Sequeſtration, 
Sc. 1 Ehz. chap. 2. 14 Car. 2. chap. g. and ſee the 13 Elis. chap, 20. 
and i ⅛ i FE 
There are Perpetual Curates as well as Temporary, where all the 
Tithes and Profits are impropriate, and no Vicarage endow'd. The 
Impropriators are obliged to find them; and ſome of them have cer- 
tain Portions of Tithes ſettled on them. [See the 29 Car. 2. chap. 8. 
2 Ann. chap. 11. 12 Ann. Sefſ. 1, chap. 4 1 Georg. chap. 10. abovex 


r 


mentioned, under the Title Yicars.] | eg 
bs * 2 By 


He Grants ſuch Licence) a Stipend not exceeding 501. 
nor leſs than 201. to be paid at ſuch Times as He Bats Think fit 


Viſcounts; Earls, Marqueſſes, and Dukes. All the Nobility are Ba- bi 


was held by Grand Serjeanty. They are called Peers (Pares) bo- 
cauſe in all publick Affairs they are equal as to their Votes in Parlia- 


By als 12 Car ar. 2. 3 8 muſt Subſcribe and Docks be- | 
fore 1 Archbiſhop, or iſbop, &c. as Lecturers, upon pain of toft 2 1 
their Places, a nd of being drift d three Months without Bail. 

By the 12 Nom Sell. 2. chap. 12. F Any Reffor, or Vicar, preſents 
any Curate t0 the Biſhop or Ordinary to be Licenſed to ſerve the Cure 
in His Abſence ; He ſhall appoint under His Hand and Seal Ar ty 
Annum. 


And upon Non payment of the ſaid Stipend, He may Se nefter 2 
Pr ofit 4 of z he Benefice until Payment hl be made. ; 


Every Parſon, Vicar, or Curate, hath a Pariſb- Clert bade hins, 
who was formerly a real Clerk in Orders, tho' now he is generally a 
Layman. - He is the Aſſiſtant to the Parſon, Vicar, or Curate, in 


forming Divine Services: f He is choſen by the Miniſter for the Time f Can. 91. 


being, unleſs there is a Cuſtom that the Pariſhioners or Church-War- 
dens ſhould appoint him; becauſe the Cuſtom is temporal, and can- 
not be alter'd by a Canon. Ie ou ght to be depriv'd by him that 


plac'd him in the Office; 8 but if i is unjuſtly deprived, a Manda- 1 Vent. 

uus will lie to the Church-Wardens to reſtore him, as it will lie to by . 

the Biſhop or Archdeacon to fivear him when he is elected. The Law z:: 
looks upon him as an Officer for Life, and one that hath a Frechold 

in his Place, and not as a Servant; and therefore will not ſuffer the 


W 23+ 


Eccleſiaſtical Court to de 1 . bim, but only to correct him for any 

Miſdemeanor by Eceleſiaſtical Cenſures. The ſame Law i is with Re- : 

ſpeck to a Sexton that has a fix d Salary, = . 
Thus much of the Clergy; which is fit to be known by the Stu- 


dents of the Common Law, tho many Caſes dein to "them are. | 
triable in the Eccleſiaſtical Courts. 


IL The Laity (from aus; the 3325 are the e Pal eſpecially > of th Laity. 


call d as diſtinct . the n 


© H A P. W. 
Of the N bility and Commonally, 


«as 4 


A* Perſon in "his 05 Capacity i is ; moreover ther of the b Kati la 16 b. Y 


ty or Commonalty. 8 e 836M 077 
I. i The, Nobility or Parr of the Redlni'ade divided into Barons Of the No. 


rons or Peers. They are call'd'* Barozs by Reaſon of 4 Barony or * £ i 47. 8 


Lordſhip held by ſome Service in Chief of the King; not that every - » 


one that has a Baroty is a Lord of Parliament; for he muſt more- 
over be call'd by Writ'to Parliament. Every Barony i in ancient'Time 


ment; tho here is a Au of 0 in _ Rees of their Dig- NV 
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1 +a +6. i Ons may have a Title of Nobility and Dignity by Creation, De- 


a.&b. 1 10.4. 


m I Inſt. 9. b. 
16. a. & b. 


ſcent, or by Preſcription. N 5 
1. By Creation either by Writ, or Letters Patents, ® By Mrit is 
the moſt ancient Way, and gives a Fee- ſimple in the Barony without 


Words of Inheritance, (vig.) To Him and his Heirs. Yet the King 


n I Inſt. 16. b. 


®.y Inſt. 16 b. 
2 Inſt. 48. 


„luft. 9. b. 


41 laſt. 16. b. 
Rep 97,98. 


may limit the general State of Inheritance to Heirs male, or to the 
Heirs of the Body. n As ſoon as he fits in Parliament by Vertue of 


this Writ his Blood is ennobled, and he is a Peer. But if He dies be- 
fore He ſits in Parliament, He is not ennobled. The Bare Direction and 
Delivery of the Writ hath no Effect. By Sitting in Parliament His 


Blood is ennobled to Him and His Heirs Lineal. o But Creation by 
Letters Patents is the ſureſt Way, and good, tho he never fit in Par- 


liament. Yet he muſt have the Inheritance in this Caſe limited by 


P apt Words, as to Him and his Heirs, or the Heirs male of his Body, 
or the Heirs of his Body, &c. otherwiſe he hath no Inheritance. 
à The King may create. either Man or Woman Noble for Life only, 
but not for Years; becauſe then the Nobility might go to Executors 


_or Adminiſtrators. — alſo may be granted for Life to another 


by Act of Law only; as 1 


a Duke takes a Wife, ſhe is Dutcheſs in 


Law by the Intermarriage. So if a Marqueſs, Earl, Goc. 


2. By Deſcent, as when Nobility comes down from the Anceſtor, | 
and is enjoy'd by Right of Blood. The Dignity of an Earl may 


_ deſcend to a Daughter, if there is no Son; and if there are many 
Daughters and no Son, the Poſſeſſions of the Earldom ſhall be divided 
amongſt the Daughters, but the King ſhall diſpoſe of the Dignity to 


T I laſt. 76. b. 
2 laſt. 50. 
6 Rep. 53. 


which Daughter he pleaſes, by Reaſon of the Incertainty; and ſhe | 


ſhall be a C mne... 3j TOE AO 
A Woman Noble by Deſcent, marrying one that is under the De- 
gree of the Nobility, remaineth noble. But if ſhe was noble by Mar- 


riage only, ſhe loſeth it if ſhe marry one that is under the Degree of 


the Nobility ; not if her ſecond Husband is noble, and inferior in Dig- 
. uy to 8 Husband. [See Of Trial in Criminal Cuſes, Book 4. 


Vi the 25 H. S. chap. 22. The Dignity of the Crown is deſcendible 
to the eldeft Daughter alone, and to her Poſterity. 


3. By Preſcription ; as thoſe that have continued Barons beyond the 


 t1rInfl16.b, 
2 laſt. 48. 
u I Iaſt. 16. b. 


„ Ro, $$5+ 
GRep. 53. a 


7 Rep. 15. 
9 Rep 31. 


. * rInft,q0. b. 


97. 8. 110. 2. 
134. b. 
aInſt. 5, 6, 7, 
THe; | 
3 Inſt 3o. 
Lit. 163. 
IInſt. 109 a. 
2 Inſt. 5. 3 
3 Lev. 401. 

Z 1 Inſt. 97. a. 


Memory of Man. 


A Duke, Earl, c. of * another Kingdom are not ſued by thoſe 
Names here. Duke or * no Duke, Earl or no Earl, Baron or no Ba- 
ron, ſhall be tried by the King's Writ, or the Record of Parliament, 
and not by a Jury: But Dutcheſs or no Dutcheſs, Gc. by Marriage, 


ſhall, as a Matter of Fact, be tried by a Jury. 


_ ® But there are Barons by Succeſſion, and thoſe are the Biſhops, 
who by Vertue of ancient Baronies held of the King (into which the 
Poſſeſſions of their Biſhopricks have been converted) are call'd by 
Writ to Parliament, have always had Place in. the upper Houſe, and 
are call'd Y Lords Spiritual: But there are no Feudal Baronies, or Ba- 
ronics by 'Tenure at this Day. The Temporal Poſſeſſions of Biſhops 
are held by their Service to attend in Parliament, when call'd ; and 
that is in the Nature of a Barony. The Biſhops of * J/ales are Lords 
of Parliament as the Biſhops of Eugland; and all the Biſhops toge- 

e e i 


th. ttc "SPY 


. Laws w 


* A 


ther make one of the 2 three Eſtates in Parliament, and are ſo ac- * «I=ft- 1,4. 

counted in ſeveral Statutes. [See 1 Elis. 20 3. 8 Eliz. chap. 1, Veatc. 325- 

G.] But tho the Biſhops are Barons and Lords of Parliament, and 
are call'd by the King's Writ, and have a Vote there, b yet they ſhall » 3 iaſt 30. 

not be tried by the Peers, becauſe they do not fit in Parliament by S. H. C153. 

Reaſon of their Nobility, but by Reaſon of their Baronies, which 1 

they hold in Right of the Church; as ſome Abbots did heretofore, 

and yet were not to be tried by the Peers, but by a Jury. They are 

to be tried by the Country, 7. e. by a Jury, for that they are not of 

the Degree of the Nobility. And when one of the Nobility is to bee 
tried by his Peers in Parliament, the Spiritual Lords muſt © withdraw e 3 faſt. 31. 

and make their Proxies; becauſe by the Canon Law they ought not 2 laſt. 36, 
to — 7955 any one to Death. [But O. and ſee the 25 Ed. 3. Star. 3. 977 
.. We may add that there may be Peers alſo by Office, as Lord Keeper, 

Lord Privy Seal, Lord Treaſurer. But when the Office is determin'd, 


— 


there is an End of their Peerage. *' 


Leet us now examine what the Law ſays: particularly to the Caſe 
A Peer ſhall not be d arreſted upon mean Proceſs, or upon Execu- 4 6 Rep. 55, | 
tion, for Debt or Treſpaſs, becauſe he is prefumed to attend the King 53 
and the publick Affairs; and becauſe the Law does prefume that he? Rep. 49. 
hath ſulfclent Lands in which he may be diſtrained: But he may be 
arreſted or apprehended in criminal Caſes. Neither is an Exigent 
awardable againſt a Peer in Civil Caſes. If a Peer of the Realm is 
Plaintiff or Defendant (whether Lord Spiritual or Temporal) a 
night muſt be return d of the Jury. A Peer is not to be put on „afl. 156. 
Fries. If he is Defendant in a Court of Equity, he is not ſworn Wd tr 
his Anſwer, but anſwers upon his Honour, as upon the Trial of a 
Peer. But when he is a f Witneſs upon à Trial; he ought to be 9 Rep. 49. 
ſworn. [How a Peer ought to be tried in High Treaſon, Petit Trea- 3 Iaſt. 29. 
| fon, Felony, Gc: ſee of che Court of the Tord High Steward,” Bou g. 


Ay Weſtm. 1. chap. 33. None Hall report any falſe or flanderous 
News or Tales whereby Diſcord may ariſe berwint the King and hx 
People, or between the Great Men of the Realm, on Pain of TImpri- 
 fonment, "tilt he produce the Author. [See 2 Hiſt. 225, G fl 
the 2 Rich. 2. chap. 5. None ſhall deviſe or tell any falſe News, 
Lies, &. of Prelates, or Lords, or of the Chancellor, - Treaſurer, 
Privy Seal, Steward of the King's Houſe, Fudges, &. whereby any 
Di 2 or Slander muy ariſe, or Miſchief come tothe Realm, on Pain 
of P uniſhinent, as is ordaind by. Weſt. Pork ve * Lit i eee 8 1 9 
2 the 12 Rich. 2. chap. 11. hen one path told falſe News, © © 
Tres, gta to the 2 Rich. 2. chap 5. and cannot produce'the 
Author, and is thereupon impriſon d, he ſhall afterwards be puniſhed 5 
by the King's Council, notevithſtandinmg the Ac f Weſt. . 


44 


. 
4 11 i 


* 4 


The Statute of Scandalum Magnarum is a l General Law, of © Rep 13. 

which the Court is to tako Notice. 3 
ga e OE PRI MEI: + 5 Ke-7. 
fned and impriſon d. But the Action of Scandalum Magnatum is u- 
ſually brought upon the 2 Rich. 2. chap. 5. tam pro Domino Rege 
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COILED — 


"Book 1 


uam pro ſigh, in che Name of the King ab 1 Party; the King 

Ee concerned in the Credit of Great Men, who act by his Autho- 

rity; ſo that the Plaintiff recovers Damages up n this Sanne for the 

Wrong, and the Defendant is im priſon' d 15 the Statute of tin. up- 

on the King's Account. The Words in ſuch Caſes ſhall be taken in 

i r Ventr.6o. the worlt als i to preſerve the Honour of Great Perſons. Yet a De- 
1 PR z fendant may k juſtily in a Scandalum Magnatum, ſetting forth the 

10 ; ſpecial Matte. 


Ae — — — ———— — — | — 
p : Pl 4 
1 ; 


4 » Mön of the 


e e - 


. —_——— —_—_—— att. 


zn 228. Theſe Statutes _ only to 1 extrajudicial 1 and ſo it is 
1 Roll. 22” at Common Law. For tho the Charge be falſe which is n in 

RR. Cour, no Action de Scandalis "AER" lieth, 
Hob. 33. 


By the 1 H. 5. chap. 5. If a Peer is a Duke, Ae aud an 
Earl, &c. he muſt be 7 in legal Proceedings by the worthieft 
Name of Dignity, (vt) By the Name of Duke, &c. 5 
Ay the 21 H. 8. chap. 13. 4 Duke may have ſix Chaplains, a Mar- 5 
queſs and an Earl five, a Viſcount four, a Biſhop ſix, a Baron three; 
every Dut cheſs, Marchioneſs, Counteſs, and Baroneſs, ring] Wi idows, 5 
Ke. co 198 4 Rep. 39, 90, L "ep I i I 19] | 


uh the 31 KH. 8. abs 10. The! Prece eney & the! Kot libs Tor 5 
— N and of 25 Great Officers i is ſettled, and determined. 95 
Of the con. II. The Commonalty are divided into ſeveral Degrovs - as K e f 


„ 


ee 
o * * _ Cr 


 monalty. Fſquires, Gentlemen, and Yemen. And as every one of the Nobles 


is a Peer to the n tho there are ſeveral Degrees; So it is of * 
Commons, | 


1 


Pt Ford er lA * is, of 198 Kinde, 1 Knight, of the Gart 


2 Inſt. 594, Knight Baronet, Knight Banneret,. Knight of the Bath, and Rahe | 


595+ Bachelor. All theſe muſt have their Honours by Creation, except ; 


Baronets, who may be 17 Deſcent. One who, was a Baronet by De 
ſcent, Levied a Fine of his Honour to Another, who enjoy d it, and 
took Place i in Seniority from the Date of the Patent, as. if it had been 5 


Granted to His Anceſtors. 32 Car. 2. A Knight Bachelor is termed in 


4 f. g. Law Miles, for * Eques Auratus is not uled; therefore in Writs 


a Aloft 594. and Indictments he ought to be ſo named. bes the 2 Juft 593 Ge. 7 


17 Car. 1. chap. 20 
' Inſt cer. 2. Þ Eſquire (dr niger) i is a Name that i 18 Frequently uſed i in divers 


2 16. b. Acts of Parliament to denote an Eſtate and Degree. All Dykes, 


 Marqueſles, Earls, Viſcounts, and Barons of other Nations, or which 
are not Lords of Parliament, are to be named Eſquires., If Knights, 
they are to be termed Milirec. The Sons of all the Peers and Lords 
bol Parliament are in Law Eſquires in the Life of their F athers. Aud 
1 2Inft. 596, the AJ eldeſt Son of a Knight is an Eſquire. 
A Foreign King, being in Englond, muſt ſu and be. ſued by the 
Name of Ring. 1 
„2 laſt. 39, 3. 1 A — is he that beareth a Coat of, 8 There is 
"hu a ſmall Difference betwixt an Eſquire and a Gentleman. TROP 
may be Gentlemen by Office and Reputation. And if one is ſo re 
ted, he may be call'd ſo in legal Proceedings. But if he is named 7 
nam, he cannot abate the Writ as a real Gentleman may. If a Wo 
tlewoman is named Spinſter inſtead of Generoſa in any Original Writ, 
Appeal, or Indictment, ihe may abate and quaſh the ſame, In other 
Caſey, Widow, or ſingle Woman, are good Additions, 5 pu 
4 np 


* 


Gentlemen, as 


mult be obſerved, that in Time of War Darter 0 
made for the due Order and Diſeipline of Officers and. Sold ry, NY f 
for the Regulation of the Army and Navy ; which we muſt 


2 * England. = 


| He that hath N a Degrec in our Univerſities, may be nanred py 
that Degree. And if he hath taken Holy Orders, he may have the 
* of Clerk. 
roman in legal Underſtanding 18 chiefly a Frecholder what r 2 Ioft. 668. 
11 ſpend Forty Shillings per Annu. This Degree is apply'd only 
to Men, not to 9 555 But it comprehends all under the Degree of 
itizens, t Burgeſſes, (i. e. Men of Trade) Day La- lad 8e 1. 
bourers, Beggars. Citizen and Burgeſs are no ſufficient Additions « 2 Taft. 669. 
in Writs, Oc. becauſe mY are too general. [See of Mito, Book 4. 
chap. 4. and the Statute of Additions, 1 H.; 5. chap. 5. and the Expo- 


ſition on the Statute; 2 uſt. 665, &c.] 


'The Addition of Eſquire, Gentleman, Yeoman, Or. i is no | part of 


the Name, but Additions at 9 


e CHAP. Yip 


O If TH that are + A the Noli wy, and bene 


in the Military Stare. | 


7 AEN 0 0 Cours of altice, arg to FOOTY ullice to Of the 5 8 
all, it is ſaid to be 1 Time of Rar But ele Inva- Fry State. 


= ſion, Rebellion, c. the peaceable Courle of Juſtice i is ſtopt, then it STI — 
is ſaid, to be 5 Time of War. This ſhall | not 5 tried [by a Jury, but 1 8 


by the Reco udges, wheth Juſtice at fu ime had her 
— Co 5 5 of METS or no 5 0 Time of War doth not only 
oe Privilege to them dan are in the War, but to gl others within 


the Kingdom. [See Book 2. chap. 2. of Uſurpation] 


The Military State includes the Soldiery b y Lond d ad Sea. But 1 
Sik 2 . 


upon all Emergencies, and not expect many ſtanding or perpetual N 
Laws on that Account. ä— 
But it appears in our, Books, . that if any one in Commiſſion in 2 ! 3Inft. 20 


Time ef Peace put to Death any Man by Colour of Martial Law, 
it is Murder, and againſ Mags na Charta, Is 29. But Temporaty 
Acts of Parliament have « of lat? 8 our Kings to hold Courts Mar- 
tial in Time of Pence, Ge the 
its Order. * 


alt of which mall be mention d in : 
98 Starter lie to the Army ba Ki irs as follow: 


The. 0 
By the 7 H. 7. chap. 1. and the 3 H. 8. e 5111 Ly Fat 


if 4 Captain ſhall not have the. whole Number o bis. Soldiers, or not 


pay. them their due Wages within fix. Days. after he hath received 
mn. 6 he ſhall forfeit all his. & 
ent. And it is made Z N ti ibn CARY for, a gels 


gs. and Chattels, and ſuffer Imprifon- 
not be- 2 27. 
3 Cro. 71, 


" 1 5 . 1 _ . 4 f : — rf 7 9 * , = © RF V2 r 
* 9 1 I * ” 


I Republics maximè Conſervanda ſunt Jura Belli. 2 Inſt, 53. 
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An Inſtitute of the Book I. 
ing a Captain) retained in Mages, or taking any Preſt to ſerve the 
King upon the Sea, or upon the Land age to depart from his 
Captain without Licence. [See the 11 H. 7. chap: 18] 

Ay the 2 and 3 Ed. 6. ch. 2. It is Felony without Benefit of Clerg y 
for a Soldier retained, to depart without Licence of his Commander. 
* 6Rep. 27. 2 But this Part of the Act doth extend only to a Soldier that depart- 
3 Inft. 86. eth after he hath ſerved the King in his Wars. [See of Felony, Book 3. 


7 he Officer that receives more Mages for Soldiers than he ought, 


aud doth not every Month (by a Note in Miriting) acquaint the Trea- 
| ſurer of the Army with every Soldter's Entry, Death, or Departure, 
| ſhall forfeit five Pounds to the King, ſuffer one Month's Impriſon- 
ment, and loſe his Place. [See more in this Act concerning Com- 
miſſioners and Captains, Licenſes of Soldiers to depart, and concern- 
| ing the Puniſhment of a Soldier that makes away his Horſe or Arms.] 
| Ay the 4 and 5 Ph. & M. chap. 3. Fan Perſon being commanded 
| to muſter, doth abſent himſelf (having no lawful Excuſe) he ſhall ſuf- 


=_--:- Fer ten Days 5 unteſs he will agree to pay forty Pounds 
for a Fine. And if any Perſon authorized to levy or muſter Soldiers 
= ſhall take any Reward to diſcharge or ſpare any from the {aid Ser- 
= bDice, he ſhall forfeit ten Times as much as he ſhall / take, &c. And t 
"ay Captain or other Officer which doth not pay. the Soldier his Mages, &c. 
n SO. ſhall forfeit ten Times as much as he 12 take, &c. and to the Sol- 
11 Aier three Times as much as he ſhould have paid to him. 
ll Offences committed during the Time of Service ſhall be heard and 
mam chi Commanaer,, ß 


- 
1 
% 


[See the 31 Elia. chap. 4. The Puniſhment for Imbezzilling the 
=” | King's Armour, Ordinance, Victuals, (provided for Soldiers) to the 
2 Value of twenty Shillings.] [Seo alſo the 9 & 10 . 3. chap. 4. 


1 Georg. chap. 25. 


ll © _ 31s the 43 Ellis, chap. 3 The maft Part of the Fijthees of the Prace 
WP early in Seſſions have Power to charge every Pariſh towards a weekly 


1 Relief of maimed Soldiers and Mariners. 


* 7 3 1 Y 1 
x 


4 


4 Soldier or Mariner that begs, or counterfeits a Certificate of his 
chief Commander, ſhall ſuffer Puniſhment as a common Rogue. ¶ See 
By the 3 Jac. 1. chap. 4. F any one goeth beyond-ſea to ſerve fo- 

reign Princes, not having taken the Qath of Allegiance before he goes, 
it is Felony, | See 12 41n. Sel. 2. chap. 1 1. and ſee of Felony, Book z. 
chap. 1.) If he is a Gentleman or Officer that is going to ſerve a fo- 
reign Prince; he muſt be bound with two Sureties not to be reconciled _ 
to the Pope, or to conſent to any Conſpiracy againſt the King; or elſe .. 
it is Felony. |See 6 Georg. chap. . 5 or the Puniſhment of Soldiers 

of the Popiſh Religion. ] 13133 


s 43 } + 3h 7. + 


2 _ 
* k 1 9 .3 1 4. 4 


| Seo the 13 Car. 2. chap.6. 13 & 14 Car. . chap.3. 15 C2. chap. 

I Georg. chap. 14. Concerning the Militia, or For Ordering the For- 
ces in the ſeveral Counties of this Kingdooãomn. 
See the 13 Car. 2. chap. 9. 3 Georg. chap. 13. 6 Georg. chap. 19. 

For the Qrders for the better Government of the Navy, Fe 5 
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. By the 29 Car, 2. chap. 3. Soldiers in actual Military Service, and 
Mariners. at Sea, may diſpoſe of their Perſonal Eftates, as before the 


' making, of that Act, with Reſpett to their Nuncupative Wills and 
Reovocations of Wills in Writing. [See the 22 & 23 Car. 2. chap, 23.] 


By the 31 Car. 2. chap. 1. No Soldier ſhall be quarter d upon any 
Perſon or Inhabitant without his Conſent. And every ſuch Inhabi- 


tant may refuſe to quarter any Soldier, notwithſtanding 7 Order 


 cohatſoever. [See the Petition of Right. 3 Car. 1. chap. 17 


[See the 5 & 6 V. & M. chap. 25. 11 & 12 . z. chap. 7. 10 Ann. 


chap. 10. and 4 Georg. chap. 11. 6 Georg, chap. 19. For Trial of 


Crimes and Miſdemeanors at Sea. See Book 4. chap. 1. Of the Ad- 


miralty Court, in Fine; and Of the Conrt by Commiſſion according 


to the 28 H. 8. chap. 15.] 


Ay the7 & 8 W. z. chap. 21. All Regiſtred Seamen are exempted = 
from ſerving upon Furies, or in the Militia, or in any Pariſh Office, 


[see the 8 6. 9 . 3. chap. 23. 2 Jun. chap. 
Concerning Apprentices to Seamen. See the 9 & 10 JF. z. chap. 41. 


amleſs T hey declare Themſelves willing to ſerve. [See further for the | 


Increaſe and Encouragement of Seamen in this Statute. ] 


6, 4G 5 Ann. chap. 9. 
4 & 5 Ann. chap. 16. 1 Georg. chap, 25. Concerning Seamen's Wa- 


| 86% Ge. And Diſturbances by Samen on Pay days, Ge. 


D ebe 10 & 11 W. 3. chap, 11. Offfcerr and Soldiers who feet 


King William, way exerciſe Trader. [See 12 Ann. chap. 13. 


D the 1 Ann. chap. g. Captains and Mariners belonging to Ships, 


Hall ſuffer Death as Felons. | 


V 
ee 12 Ann. Se.. 2. chap. 18. 4 Georg. 


_ chap. 12. and Felony. Book 3. chap. 1.] 


e by feats ee Wiring alter thy? 


dering abroad and begging, ' ſhall: be deem d Rogues and Beggars, un 

the Hand and Seal 
of ſome. Fuſtice of Peace, ſetting forth the Time and Place of bis or 
their Landing, and the Place to which they are to paſ3, and limiting 


Sc x Georg. chap.. 47. The Puniſhment of ſuch” as endeavour to 


Conducting Ships fro and th. of = 
Rivers of Thames and Medway. ot OO 
L hinted before, that there were Temporary Acts made from Time 


Peace as well as War. Accordingly with other Matters relating to 


perſwade Soldiers to deſert. 


dee 3 Georg. chaf of Pilots for 
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: 13. For the better Regulating 
Dover, Deal, and the Ile 


to Time to enable the King to hold Courts Martial in Time of 


_ . By the 7 Georg. chap. 6. Care is taken For Puniſbing Mutiny 


and Deſertion, aud for the better Payment of the Army and their 


_ Quarters; and hereby the King is enabled to grant Commiſſions, &. 
io call a Court Martial, &e, Ar alſo, by that Att buying a Soldier's 


Arms, Cloaths, Furniture, &c. belonging to the King, deſtroying any 


( ame, 


= = An Inflitute of the Book I 


= Game, Poultry, Fiſh, or any Game of the King, is puniſhable. And 

Proviſion is made by the ſaid Act againſt Soldiers of the Popiſh Re- 
ligion. Concerning the Quarters of Soldiers in publick Honſes and in 
private Houſes with the Owners Conſent, Payment for their Quar- 
ters, Carriages of the Forces upon their March, Protection from Ar- 

reſt of the Perſon of a Soldier in Civil Canſes, &c. and the Authority 
and 2 of the Fuſtices of the Peace, Conſtables, &c. is thereby de- 
But this Act does not exempt Officers or Soldiers from the ordinary 
Proceſs of the Law, nor extend to the Militia. - This Act ends the 
'Twenty-fifth of March, 1722. [See Of Felony, ' Book 3. chap. 3.] 
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a Perſon as Maſter of a Family, Husband or Wife, 
Parent or Child, Anceſtor or Heir, Landlord or Te- 


* 


LIAvINd ſhewn a general Diviſion of Perſons in Reſpect of their 
1 Civil Capacities, as the King and Subject; and of Subjects, as 
they are either of the Clergy or Laity, Nobility or Commonalty, or 
of the Militqry State; I proceed to give an Account more particu- 
larly of Perſons that are in Civil or Relative Capacities; as a Maſter 
of a Family, Husband or Niſe, Parent or Child, Anceſtor or Heir, 
| Landlord or Tenant, Guardian or Minor. And then in the next 
Chapters of this Book, I ſhall give an Account of ſome Pullick . 
 ficers, and of Corporations, which are particular Perſons in the Eye 
F of the Law, and ſo conclude my Obſervations upon the firſt Object 
| of our Laws, (viz.) The Perſons in our Commonwealth, 
As Perſon therefore in a Col Capacity may be further conſidered, 
Of a Maſter I. As a Maſter of a Family; where I ſhall underſtand the Word 
of a Family. Tapily in a large Signification, including not only the Kindred, but 
Apprentices and Servants, under the Maſter of it. 
I. As for the Kindred. The Maſter of a Family may be conſi- 
_ dered as his Kindred are related to him, tho' not of the ſame Houſe: 
< 3 Inſt. 23.b. Kizzdred are a certain Body of Perſons, of Kin to each other. The 
Kindred is diſtinguiſh'd by Lines either Aſcending, Deſcending, \or 
Collateral, with Reſpe& to him. The aſceudiug Line is from Son 
to Father, and fo directly upwards. The deſceuding Line is from 
Father to Son, and ſo directly downwards. The collateral Line is 
between Brothers and Siſters, and the reſt of the Kindred upwards 
and downwards, a-croſs, and amongſt themſelves. Now to know the 
Degrees of Kindred, there are four Rules; 1. 4 Perſon added to a 
Perſon in the Line of Conſanguinity maketh a Degree... As inthe 
aſcending Line, take the Son and add the Father, and it is one De- 
_ gree aſcending; then add the Grandfather, and it is a ſecond Degree 
s e RE ES . aſcending. 
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aſcending. 2. F there are many Perſons, take. away one, and you 
have the Number of Degrees. For if there are four Perſons, it is 
the third Degree; if five, four Degrees. As in the deſcending Line, 
take the Father and add the Son, and it is one Degree; then take 
the Son and add the Grandchild, and it is the ſecond Degree, Gc. 
wherein obſerve that the Father, Son, and Grandchild, tho' three 
Perſons, yet make but two Degrees. 3. In every Line the Perſon 
muſt be reckon d from whom the Computation is made. For Example; 
If the Queſtion is in what Degree the Sons of two Brothers ſtand, 
we muſt begin from the Grandfather and deſcend to one Brother, 
vhich is one Degree; then deſcend to his Son, which is a ſecond De- 
gree; then deſcend again from the Grandfather to the other Brother, 
which is one Degree; then deſcend to his Son, which is the ſecond 
| Degree... Thus reckoning the Perſon from whom the Computation is 
made, it appears there are two Degrees, and that the Sons of two 
Brothers are diſtant from each other two Degrees. For in what De- 
gree either of them is diſtant from the common Stock, the Perſon 
rom whom. the Computation is made, they are diſtant betwixt 
themſelves in the ſame Degree. This is the Way when the Kindred 
are equally; diſtant from the common Stock. But if they are not 
_ equally diſtant, then, 4. In what Degree the moſt remote 1s diftant 
from the common. Stock, iu the ſame Degree, they are diſtant betwixt 
| themſelves; and ſo. the moſt remote maketh the Degree. Thus I and 
the Grandchild of my Uncle are diſtant in the third Degree; for the 
Grandchild of my Unele is diſtant three Degrees from my Grandfa- 
ther, the neareſt common Stock. " 0 1 
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ITbe Common Law N in its Computation with the Civil and. » 
Canon Law as to the right Line; and only with the Canon Law as to 
the collateral Line. See my New Inſtitute of the Civil Law with 
2, Appfentices and Servants may be under the Government of the 
I. Appromtices (from Apprendre, to learn) ſignify thoſe that are 
bound by Indenture (with their own Conſents, or by the Agreement of 
their Friends) to ſerve; Men of Trade, Gc. for certain Years, upon 
Condition that the Maſter ſhall in the mean Time inſtruc them in 
(00 % ef 0 as Ch re Et es 


Ax the 5 Eliz. chap. 4. $.43- Apprentices ſhall be bound by their 
Indentures, notwithftanding their Non-age of Twenty-one Tears, 


They ſhall be bound by their Indentures to ſerve their Maſters, ſo 

as to be puniſhed for Misbehaviour, (5c. but not to entitle the Maſter © 

to bring an Action 1 them for Breach of Covenant; à except in 4 De 
London, where the Apprentice is above fourteen Years of Age. But Cußonm r 
it hath been adjudged, that, notwithſtanding the Cuſtom, a colla- London 421. 

teral Covenant ſhall not bind an Infant. Some Friends are uſually x 2'Cro. my J 
bound for the Apprentice in the 2 [See 8 Aun. chap. g. Con- 
cerning Rates on Moneys given with Clerks and Apprentices, &c.] 

_ Apprentices to Trades and Husbandry ought to be regulated by 

the 5 Eliz. chap. 4. where it is ſet forth, ho may take Apprentices, 
and Who not Tout ſee 5 & 6 M. & M. chap. 3. relating to Weavers - 

of Cloth, &c.] Mo ſhall be compelled to ſerve in Trades; The Man- 


ner 
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| 8 Rep. 129, 0 erg = | - : 
e *. exerciſe his Trade, and ſet others to Work therein: In ſhort, this 


w Hob. 13 m An Apprentice cannot be ſent out of E land, unleſs the Nature 


Dult ch. 58. be n diſcharg d by his Maſter without Writing under his Hand, and 
bei with the Allowance of one Juſtice. eee e e 
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ner of Puniſbiug aud Di [charging of Apprentices ; and How long 
they muſt, ſerve. Therefore ſee at large the 5 Elig. chap: 4 
Upon this Statute, $. 35. there have been frequeut Debates,” as to 
the Manner of Puniſhins and Di ſcharging of Apprentices. For up- 
on that Section it is queſtion d, whether four To 
ſions have not Power of Diſcharging Apprentices upon Complaint of 
the Maſter, as well as upon Complaint of the Apprentice? tho' the 


Statute ſaith, If Default ſhall be fonnd in the Apprentice, then the 
{aid Fuftices, &c. fhall carſe ſuch due Correttion and Puniſhment to 


be miniftred to him, as by their Miſdom and” Diſcretion ſhall be 


© 1 Saund. Zhomght meet. f But it is generally allowd in Practice, that at their 


: „ 7 Diſeretions, they may correct or diſcharge | him by Original Order. 
1 Mod. 287, And it ſeemeth that by the 7 Fac. 1. chap. 4. one Juſtice of Peace 
Perſon, if the Apprentice is in Fault, tho this cannot be done by the 


There have been alſo many Debates upon h. 31. of that Statute; 


where it is made unlawful for any Perſon to exerciſe any Craft or 
Myſtery now uſed, (viz. at the making of 5 Elis. chap. 4.) except 
they have been brought up therein A Tears as an Apprentice, &c. 


or to (et any Perſon on Work in ſuch Myſteries, except he ſhall have 


Hob 211. 


Law, any one might uſe what Trade he pleaſed. But to prevent 
- Unskilfulnefs in Trades, the Statute of the 5 Elis. chap. q. was 


made to reſtrain them. It is allowed that ſeven Years Service 'requi= 
red in any Craft or Myſtery, does not extend to the getting of a 
i Uivelihood by meer Labour, where there is no Craft or Myſtery. 

» xVentr, And it is ſaid, h That tho' Brewers and Bakers require Skill; yet 

36, 346. they are not within the Act. And it hath been adjudged, that a 


Contra 


Perſon ſerving as an Apprentice for ſeven Years (tho not bound) may. 


Clauſe is not to be favoured any further than the Words do expreſsly 
direct; and therefore the Statute extends to Crafts and Myſteries then 
uſed, at the making of the Act, and not to new Arts and'Myſteries 
 fince invented. For the Words are Craft, Myſtery, or Occupation 
Now wed, &, 'fSee'tr Rep.yg] é 


It muſt be expreſsly proved, that he that did not ſerve as an Ap- 


prentice, did himſelf work at the Trade in a Corporation, or Mar- 
ket- Town, or ſet others to work, and make Gain by it: For the Act 


+, en 50. does not extend to i Villages, or forbid any one to exerciſe a Trade 

"FJ "£9 * = 
13 Rep. 11, The Penalty in this Clauſe of the Act is to be recovered by Indict- 
7% ment or Information (but without Coſts) in the proper County where 

MP SIDES the Offence is committed, according to the 31 Elia. chap. 5. 21 Fac. 1. 

„„ 6. * chap. 4. | But theſe Statutes do not extend to an Action of Debt, 

1 Lev. 249. for that cannot be brought before ſuch Juſtices as are named in the 


privately in his Family, as to bake, brew, trim and ſhave, Goc. 


U 


2 Her. 204 Act; whereby the Statutes may be eluded. Ideo On.' 


-of -his-Service-doos-roquiretit.-- EE CO 1s coli BIN 
As an Apprentice cannot be made without Writing, ſo he cannot 
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uſtices in open Seſ- 


may ſend him to the Houſe of Correction as an idle and diſorderly 
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de Es, of England. | 


2 any Maſter * FY App . goes to the "RE or Aa 9 
niſtrator, to be maintain d, if there be Aſſets. But the Executor, c. 
may bind him over to wu 4 Maſter for the PE © Part of his 
Time. ®:By the Cuſtom of the City of London, an Ap prey may 1 
be turned over from one to another; and he to * * uch Appren- A , 
tice is turned over, may have an Action of Covenant on Bre eaches aſ- 74 eu 8 
ſign d. And in London, if a Maſter ſhall refuſe to make bi A Appren- 
_ tice free when the Term of his Apprenticeſhip is expired, the A e os 4 
berlain will make him free, if the Maſter cannot ſhew Cauſe to the 1 
contrary. See the Cort of the Chamberlain, &c. Book 4. chap. 3 7 
In prod Corporations, the Apprentice may have a Mandamus out of 
the King's Bench, directed to the Mayor, Oc. to make him free, if 
the Maſter refuſes to do it. It is alſo the Cuſtom of London, That 
an rey en in one Trade may uſe . e 


**. comms. 4 "I „„ * A K 


the 22 H. 8. The Fees y# Emry of * 4p * 
1 Fellowſhi 55 are te eber with tbe Fees for . of bi * 


| F. eedom. Tow. 
By the 28H. 8. re 9. No > Aprenice o or Journeyman ſhall 1 8 
trained to uſe their Trades, th or Bond. after E. 0 A. enrice- 


9 or Te erm expired, &e. - 158 Dane. Abr. 735 J. 


Perhaps he may be refirain'd by: Bond, Go. not to ALY - 
Trade in a p particular Place. [ Q. and ſee Of Corporations, chap. 8 4 p 3, Rep. 7, 
See the 5 Eliz. chap. 5. Concerning Apprentices to Owners of Ships *5 1 
and Veſſels, or Houſholders, uſing the Trade of the Sea by Fiſhing, 2 Cro. 596. 
Ge. 1 Fac. 1. chap. 16. Concerning Apprentices. to Wherrymen and Hob. 285. | 
Watermen. And for Binding poor Boys Apprentices to the Sea-Service } A ** 
to Maſters of Veſſels, Oc. See the 2 Aun. chap. 6. And the 4 Georg. 
chap. 11. Where any Perſon of the Age of Fifteen, and under 'Twen- 
| ty-one, is willing to ſerve in any of the Colonies or Plantations in 
America, &c. . In the Act For further FOOTE Robbery, Burglary, 
cod wine e —_ Eg : 3 1 NPs 75 5 
43 Elis. chap. 2. 1 Fac. 1. c 25. 7 a0. 1. chap. 3. 8 C 9 V. z. 
5 30. For ande io out * the aa and. 
| on Sers. Tz 
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Vage — 1 Ger —.— 41. * — 
work who have Wt ew Appeentice 
- [See Daltor? $ 440 Neth on's ;Office'and Andi of th 0 act 2 
Tix. Apprentices per To /01 ! ons 1 1 . 
2. Servants are either Menial, or aot Marial. | 
4 - Menial Servants: are ol Domeſic Q es bre Mane) wii 
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2p. N. B. 4 | 


1 Inſt, 42. 


TY Noy's Ma, 


that A aut their Maſters, prohibits Maſters from Putting away 


q Fx one retains a Servant; gen nerally without expreſſing any Time, 
the Law mall conſtrue it to be for a 'Yoar, and according to the Sta- 


tute. [See the 5 Elig. chap. 4. 


The following Statute Comal Servants to ſerve, puniſhes Servants 
Ser. 


5 vants at Pleaſure, and Servants from Departing at Pleaſure. 


Zy the 5 Elis. clips 4. Any Perſotts inmareied, er le- thirty 


Vines of Age, tho married, are compellable 70 ſerve one Tear at 
1 laſt, in the Arts of Olothier, T. aylor, Shoemaker, Baker, Brewer, 


Glover, &c. if bronght . b in any of the ſaid Trades for three Tears, 
c. and upon Requeſt of any Perſon uſmg the ſame, ſhall not refuſe 


70 ſerve for the Wages limited by the Statute. . 4. and 5. Others are 


compellable to free in Husbandry by the Tear. 9. 7. Alſo every un 


married Woman out of Service may be compell'd to ſerve by the Tear, 
Week, or Day, For ſuch Wages as two Fuſtices of Peace, Ke. Shall 
ö think fit, in lin pri ſonment. g. 24. 


If any Servant make any Aſſault upon his Ma er, Mz e 5, or O- 
ber i of him or his Work, he ſhall be impriſon'd for due Tear or leſs, 
and have further Prniſhment as the Toſhio in open _ 


think Convenient. 9. 21. 


Apprentices and Servants may be correfted with Moderation n by 


2 their Maſters. 


7 4 after Warning, unleſs for ow reaſonable Cuuſe to be allow'd by 
4 Fuftice of Peace, &c. g. 5. Anil none ſbull put away any ſuch Ser- 


upon Cauſe to be allow'd as 5 aforeſuid. v 6. 


4 Seronat cannot * bes away fone the End of h 157 Trw: . 


oat at the End of his Term without a Quurrer TO _— 5 


; to common bre Servants, the” thee com- 


[O. 1＋ this Clauſe erden 


mon Practice ſuppoſes it? 


— 
II a Servant retain'd © Gag a Year falls fk, Ge. the Maſter cannot 


| Put away his Servant, or abate his Wages. | 


Aud 0 Per fon „üben, Pull Jepart FEY 1 + Maſter Ber 1 . 


| Bid of the Nm, unleſs for fie reaſonable Canſe to be alloc i ur 


Ser e of 77 the 
pots the Penalty of 'Fmpriſonment. f. 55 c. 4 


End of bis Term wit hoat 4 "_ nies 


If a Servant ſhall aſe to do his Service, ths is is a « Departure in 


; Law, altho he'continue with his Maſter. 


F. NB. 168. 


l k a reaſonable Cauſo of Diparre from Service, if the Bert: 
vant is not allowed ſufficient Mae 2 Oc. dr if if the Maſter 3 


Wife beats Hm. 1 
If a Woman that is a Servant RY marry, yet the: mult Give: dut 


her Time, and her Huband cannot take her out of her Maſter's Ser- 


vice. And if a Woman, being 
ſelf to be retain'd with a Malter, who knoweth nothing thereof, or 


with Child of a Baſtard, procures her 


if ſhe be begotten with Child during her Service, this is a reaſonable 
Cauſe why” the Juſtices ſhould Gchange hier from her Service; 


for ſhe hath _ her ſelf e to ſerve any — 11. a 
an 


Man retains. a Servant far ten PROT! per Aunum, and he departs 


within. the Year, he can have no Wages. And if Wages are parts be Noy' Max. 


id Half-yearly, and the Maſter dies after the firſt Half-year, the 9* 


ervant _ have Wages only for the firſt Half-year. [See of Ma- 
geg, infra 3 
A Servant, when his Maſter is dead, is legally diſcharged. 


© If a Servant damages my Goods by his Negligence, an Action hn hag 
the Caſe lieth againſt him. 


By the 3 3 H. 6. chap. 1. 4 2 0 is provided 8 he = 
ants that hex] their Maſter's Goods after their Deaths. [See 
| the 21 H. S. chap. 7. andGrand Larceny, Book 3. chap. 

Servants imbezil their Maſters Goods, or ſteal from their Maſters 


to the Value of forty Shillings, Ge. 12 Ann. chap. 7. concern- 


. 


ing Apprentices. See for the Keen of Servants in Pariſhes, Tit. 
| Overſeers of the Poor, chap. 7. Poſt. And ſee more of Servants, infra. 


SVervants at Menial, or not Domeſticks, are Lalourer who not 
| having a ſufficient Eſtate to live upon, and not e n in 45 =_ 
are * compellable to ſerve. Eu *F.N.B. 
I be above-mentioned Statute of the 5 Els. chap. 4 1 wy with 168, 
reſpect to Labourers, _ e 
ho ſhall be compelled to ſorve, ſettles Wag es of ine * 
. Labourers, niſhes Labourers that aſſault the Maſters, puniſhes a 
Departure from their Work without Cauſe. ded All Peribns meet 
for Labour wal emule to mn the Day, in the time of Hay 
or Corn Harveſt. | 
Concerning the . of ne eee  Arttficers, Fluſ⸗ 


bandmen, or e of Hutbandry, The aforoſaid Hatuno 
enacts, That 5 4 Ia 


"4 + — . 
n ge, al be aft be earl, e $15. 
16. ie Woges he Jac. 1. en 6. 2 Starnte, The TTY : 


ſhall bones the ſaid Rates to be proclaimed.] Nome ſhall give greater 
Wages than thoſe rated as afoneſaitl, in pain of five Pounds, and ten 
Days Inpriſonment. $. 18, 19. And every Retainer, or Payment, or 
Writing, contrary to the true Meaning of the Ad to be word. Dat a 

. NO) by pho pooh IS, ow it be bn * * 


8 


; F Its. ſaid That 5 8 N to the Wi 505 ere b 


4 any 1 1 8 an Abit „ 
oe he ſhall ſuffer as Servants makin ne fuck — * RT 
OD AST, or Labourer, that ſball be * For Balli * | 

e. for ag at her Work done 'by the Great, ſhull not 5 | 

| 2 — he fo ame 


before the finiſhing thereof, unleſs it be For Non- 
N 0 other latuiul Cauſe, tvithou Licence, in pain 

one em Inge 
Paryy grieved. . 13, . 


Onan, Bm as * five Doane Te the 5 
The mak the's abap. . a the 33 Elis bac 2. ate. 


are e excellent Statutes re he Government of Apprentices, 
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and Labourers; but they are not put in Execution as they ought, as 
to the bility of Parents of Apprentices, 'Teftimonials, Rates for 
Wages, Workers in Harveſt, &c. which makes Servants intollerably 
inſoegnt . LUIIE Lt, 

: 1 Mod. 78. 2 The Teſtimonial concerns only hired Servants in Trades and 

IIctl. 164. Husbandry. Fg Sls 4 os | R 


By the 2 & 3 Ed. 6, chap. 15. Arti ficers, Nor kmes and Labourers, 
that conſpire together concerning their Mork or Wages (ar Vittualters 
"conſpiring to ſell at unreaſonable Prices) or not to meddle with one 
another's Work, or finiſh what another hath begun, &c. forfeit ten 
Pounds. [See 1 Ann. Stat. 2. chap. 18. For Labourers in the 
Woollen Manufacture] V 
See the 7 Ann. chap. 12. C 


ncerning the Servants of Ambaſſadors, 


There are ſome common Caſes neceſſary to be known concerning 
| Servants, in a more particular Manner; which may be applied 
partly to Apprentices, as alſo to Stewards and Bailiffs. Therefore, 
Leet us ſee what the Maſter may do Againſt others with reſpe& to 
his Servant, and how a Servant may charge his Maſter by his Act 

1. The Maſter may maintain the Cauſe of his Servant againſt ano- 


Rep. 173. ther. He may have an Action of 'Treſpaſs for the Battery of his 
10 Rep. 130. Servant 3 but then it muſt be alledg'd, That by Reaſon of / uch B at- 
. tery he loſt his Service: For otherwiſe the Servant muſt bring the Action. 


A Maſter may alſo juſtify an Aſſault and Battery in Defence of his Ser- 
vant ; for otherwiſe he might loſe his Service; as a Servant may juſti'y 
an Aſſault and Battery in Defence of his Maſter.  _ 

If a Servant rides upon his Maſter's Horſe, to do an Errand, and 

the Horſe is attach'd upon a Plaint of Debt againſt the Servant, and 


p. & Stud. forfeited for Non- appearance of the Servant, b the Maſter ſhall 


Dil: e. have an Action of Treſpaſs againſt the Officer that attach d him. 
If my Servant is travelling upon my Horſe, about my Buſineſs, and 
3 comes to a Common Inn, and delivereth the Horſe to the Hoſteler, 
es Rep. 3a, and it is ſtolen, the © Maſter ſhall have an Action againſt the Inn- 


33: keeper; not if he is put to Graſs by the Servant's Order, or ſtolen in 


other Place out of the Inn. 


© Latch 127, | 1.1 6. Servant is robbed on the Highway, of the Maſter's Money, 
2 Roll Abr. the Maſter being abſent ; the Maſter, or the Servant may bring the 


685. 986. 


1 Cro. 142. Action againſt the Hundred; and the Maſter may be a Witneſs x0 
5 TIS 37,,; prove the Delivery of the Money to the Servant, before the Rag? 2 
\ 5 2 Te 


though he brings the Action in his own Name. [See of Robbery, 


i Roll. If my Servant is cozened of my Money, © 1 may have an Action of 


„ 08 the Caſe againſt the Perſon that cozen'd him. 

a If a Servant that keepeth the Maſter's Shop, or uſeth to fell for 

f Noy's Max. him, give away the Maſters Goods, f the Maſter may have the Acti- 

2% cn againſt the Rechirg 8) AORATRET.\, 113 BIR), VR 
The 


She Maſter alſo may have an Action againſt - one that entices 


F773 away his Servent, or 8 hires him, knowing him to be his Servant. 
107, 109, 
2 Ley, 63. 


Theſe Actions the Maſter may have Agaluſt others, in reſpect of 
luis Servant. 5 cc 
2. On the other ſide, The Mafter may be charged for the Act of 

the Servant, (vis. ) by bis Qffence or Wrong, Contract or Negligence. 


B 


Z them. 


Ch. 4 IL, of England. 5 7 


e „ * 


RY n LEI 


1. As to Offences and Trongs, h An Oy ſhall be charged to“ #Rep. 32, 
Aae Damages for Theft committed by his Servant, or any other, 
upon one that lodgeth in his Inn as his Gueſt, though the Innkeeper 
is not particularly truſted with them; not if the Gueſt is robbed by 
his own Servant, or Companion; for here the Innkeeper was in no 
fault. If a Man is robbed in a private Family, or Tavern, by one 
of the Servants, or by any other, the Maſter is not chargeable: Nei- 
ther is the.Maſter hoopla; if his Servant ſteals the Gcods of 
one of the 7 gar Town that lieth in the Inn, who was not a Tra- 
veller. 
1 85 Action of the Caſe lies beninſt the Maſter for Damage ; done by his Da 2 4. g 
Dog; eſpecially if he was ſet on by his Servant. ; 

In k *Preſpaſs, or Felony, the Maſter ſhall be charged Crimi- # 3 Rep 8 
. for his Servant's Act, if the Servant did it by his Maſter's pa to Max. 
| Command. 8 4Rep. 11. 
III a Vintner's Servant ſells Corrupt Wine, to the Wrong and In- 0 & Stud. 
jury of another, an Action of the Caſe lies only againſt the Maſter ; , me 
tho' the Maſter did not command the Servant to ſell to that particu- ſ Roll 
lar Perſon. For he acts but as a Servant. Abr. 95. 

m If a Maſter commands his Servant to Diſtrain, and he vdee upon » Kirch, 372 
the 3 Go. the Servant only ſhall anſwer for ſuch Abuſe of the FE 
Diſtreſs. : 

2. As to Cena 3 bi a Maſter® Agrees to an AR Fn by his ers n Noy's Max, 
vant, it ſhall be ſaid to be the Maſter's Act; as in borrowing or re- 93, 94. 

ceiving of Money, &c. Whatſoever comes within the Compaſs of 

a Servant's Bafine(s, the Maſter ſhall be chargeable therewith, as of 
his Command, and ſhall likewiſe have Advaritags of the ſame againſt e 
= others. © But if a Servant borrows Money in bis Maſter's Name, or. * Dr.& Stud. 

takes it up of a Creditor of his Maſter 8 without Order, that does not _ 2. ch. 

bind the Maſter. _ : Fitch. 171. | 
vb fk my Servant ſells my Horſe or — * Goods in a Fair or Market 1 Roll. | 

with ſecret Faults, which I knew of, the Buyer can have no Action dn. 70. 
2 me the Maſter, unleſs I bid my Servant fell to that certain 

pe | 
. f a Servant ee Contract i in hin Maſters Name, the Con- "Dr. & find; 
tract Mall not bind his Maſter, unleſs it were by his Maſter's Com- __. 

mand or Aﬀent. But if one hath a known Bailiff Ho uſed to ſell the F. N. B. 120, 

| Beaſts of his Maſter at the Market, and he ſells ſeveral Oxen, gc. Kitch. 371. 
this is a good Sale, tho the ain had no ſpecial Warrant to fell 


e my Servant i a oaks 185 my 8 for Years, reſerving Rent  rRoll, | 

to me, and warrants it free from pee when. it is incumbred, Ky „ 

the Action lieth againſt the Servant, not againſt the Maſter; ; for it was Tbs: 
the Warranty of the Servant who exceeded: his Power. 

If a Man ſends his Servant to a Fair or Market to buy for him * Dr. & Stud, 

certain Things, tho' he doth not command him to buy of a certain — 

Perſon, yet the Maſter ſhall be bound by the Servant's Contract, if he 94, 95. 


buys of any one; but if the Servant in that Caſe buys them in a bis own Kitch. 371. 
— d 


— 8 


EET = faci er ſe. 1 Inſt. 258. a. Inſt og. 10 Re 7 
* 0s Auihabirio 2. gell. E r lebe 1 ny 2. 8 a. 
9 Rep. 10 


42. 5 


An | In nſtitute of tbe 


unleſs the T hings booght came to his Uſe, and he have Notice that 


they do ſo. If a Maſter always gives his Servant Money, -he. ſhall 


not anſwer for what the Servant buys on Truſt. But if he ſends 


ſometimes on Truſt, he muſt anſwer to his uſual T radeſmen for what 


is ſo taken up upon Truſt by him. 1 lg 


If a Man maketh another his general en den, ak ba receiveth 
Money of a Creditor of his Maſter's, and giveth an Acquittance, and 


doth not pay his Maſter the Money; yet that Payment diſchargeth 
the Creditor, and the Act of the Servant ſhall bind the Maſter : But 


if the Creditor of the Maſter had taken an Acquittance of the Servant 


_ Maſter, unleſs he made 


2 1 Inſt. 
28. „% 


without Paying the K that Acquittance will be no Bar to the 
im Receiver by Writing, and gave him 
Authority to make — and the Servant ſhews that Au- 
therm y et. 
e en delivers to a 5 a Horſe; Ge. in Recompence 
of a Debt; that Delivery diſchargeth not the Creditor, unleſs it is de- 
|  hivered over to the Maſter, ' and he agrees to it. For the Receiver 
| hath no Power to make ſuch Exchange. | But his Maſter might haus 
given him a bel! per Authority. —_ 
: arly true, 'That when a Man door leſs than 1 is com- 
manded or Ne there the Act is void; becauſe the Command or 
Authority was not purſued. But where one doth that which he is 
Authorized to do, and more, it is good for that which was warranted, 


t It is ri 


| and void for the reſt. 


9. 


oe Dr. & Srud, 


Dial. 2. ch. 


Houſe of W is De; 
a But n 


1 Noy's 5 Max. 


z. Maſters may often ſuffer for the Noghigence of their Sarvants. 
As u a Maſter ſhall be charged if his Servant, or any of his Family, 
caſt any Thing into the Highway, to the Nuſance of the King's Sub- 
jets. * If Goods are delivered to the Servant of a Carrier, and the | 
1 Goods are loſt, an Action lies againſt the Maſter. | 

I a Smith's Servant pricks a Horſe while he i is ſhocing him, the Ma- 


ſter ſhall anſwer for the Damage. 


If a Servant by keeping Fire negligently, burns his Maſter 8 | Houſe bs 
and his Nei ghbours, here an Action lies againſt the Maſter. But if 
the Servant bears Fire negligently in the Street, and thereby the 

Kl lieta no Attion 1 e * Maſter. 


3 6 Ant 1 31. Nb Aﬀion ſhall is: ana * any. 
in whoſe Houſe or Chamber any Fire ſhall accidentally begin. Proti- 
| ded that nothing there Hall make void any Agreement between Land- 
lord and Tenant. 5 
Aud if any Servant, thro Negligence, ſhall cauſe any Houſe or Out- 
| houſe to be fired; ſuch Servant being Convift by Oath before two Fuſtices. 


of the Peace, ſhall forfeit a Hundred Pounds to the Church-wardens 


of the Pariſh, to be diſtri huted amongſt the Sufferers ; or upon Non- 
payment, ſuch Servant ſhall be committed to ſome JWWork-houſe for 
eighteen Months, to be wy" to hard an. * the 10 Ann. 
chap. 14]. = 2 EK 


2 — —— — 
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Name, not ſpeaking of his Maſter; the Maſter ſhall not be 1 


- Quando plus fit quam fieri debet, videtur etiam ipſam feri quodf aciendum ef $ Rep. 35. 
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Where a Marriage 1 
the Age of the Parties, and the Degrees of Conſanguinity and Affini- 
ex betwixt hem. TON Tat Tf TOM OS. Fl I 


EAT TT. + 


1 


* — 


Laws of England. 


. ” 
. * — 2 — — — 1 
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y If a Servant, Bailiff of a Manor, a Receiver, or a Factor, or the 


like Accountant, is robbed without his Default or Negligence, he muſt 


be allowed on his Account by his Maſter ſo much as he loſt. But 
thereby the ſaſe Cuſtody of the Goods. [See the 9 Aun. chap. 10. 


Concerning the Poſt-Office, and Doc. & Stud. Dial. 2. chap. 42. per 


The * Diſcharge or Tuming out of a Receiver, Factor, Attor- 


ney, Goc. in their Abſence, is not ſufficient in Law, till they have 


Notice of it. 


ll. A Perſon may be Baron or Feme, (i. e.) Husband or Ife. Hu: 
band and Wife are made ſo by Marriage; and therefore it may be 


proper to ſet forth, 1. Where Marriages may be Contracted; 2. The 


 Effefts of Marriage, with relation to Husband and Wife; z. How 


, . 
| , e . : * * : 


"Is 


— . — RG 


7 laſt. 89.1, 


otherwiſe it is of a Carrier; for he hath his Hire, and undertaketh 


2 1 Inſt. 5. b. 


Of Husband 
and Wife. 


Marriages may be diſſolved ; 4. What Rights do accrue to Husband 


1. Where Marriages may be contrafted, Ef 


tion. And it being a Conjunction of one Man and one Woman, Po- 


gam is thereby excluded; as alſo Concubinage, becauſe it conſiſts 


in a conſtant Society of living together without the Liberty of part- 
ing at Pleaſure. [See 1. ac. 1. chap. 11. b Br amy differs from 
Polygamy ; for a Bigamiſt is he that hath two or more Wives ſuc- 


wely, or one after another. [But ſee the 18 Ed. 3. Stat. 3. chap. 


is to be contracted, Reſpect ought to be had to 


diſagree and marry again to others without any Divorce. But if they 
once give Conſent at thoſe Ages, they cannot diſagree afterwards. 
lf a Man at the Age of Fourteen marries a Woman at the Age of 
Ten, he may as well diſagree at the Age of Twelve as the Woman, 
tho he was at the Age of Conſent. Becauſe in Contracts of Mar- 
riage, either both muſt be bound, or equal Election of Diſagreement 
be given to both. And ſo on the contrary, if the Woman is of the 


Age of Conſent and the Man under that Age. 
If an © Ideot from his Nativity takes a Wife, they are Baron and 


Feu in Law, and their Iſſue legitimate. For he is allow d to be 


capable of Conſemting to Marriage. de 
TOES FC el he 


o - * 5 $2 + 


_— Conſenſus, non Concubitus, facit Matrimonium. 1 Inſt. 33.a- 6 Rep. 22. 
© Maturiora ſunt vote Mulierum quam Puerorum, 6 Rep. 71. 


uſals go before them. 
E ſpouſals are a Contract or mutual Promiſe to marry each other 
hereafter. Marriage or Matrimony is an Eſpouſal de præſenti, and 
a Conjunction of Man and Woman in a conſtant Society of living to- 
gether. Mutual Conſent makes the Marriage before Conſumma- 


2 6 Rep. 24. 
1 Inſt. 33. a. 


bs Infl. 273, 
3 laſt, 88. 


As to © Age of Conſent, the Woman may marry at twelve Years « i toft. 33. 
or after, and the Man at fourteen or after. And if they are mar-. 78.6.9. 
ried before, there needeth not a new Marriage if they agree at thoſe ; jaſt. 18, 
Ages; for at firſt they were Husband and Wife in Law. But if they 444 
are married before thoſe Ages, they cannot diſagree till they come A 65,692 
to thoſe Ages; and then at that Time, and not before, they may 2 Rep 43. 


41 $id; 114 
: Noll. Abr. | 
357. 


2 Inſt. 687. 


* 
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58 An Inſtitute of the Book I. 


The Conſent of Parents is not neceſſary to make the Marriage 
eftequat = 5 1 . 

Sce the 3 H. 7. chap. 2. and the 39 Elia. chap. g. For the Penal- 
ty for carrying away a Woman againſt her Will, &c. and Bcok 3. 
chop. 1. Of Felonies againſt the Body. And fee the 4 and 5 Ph. & 


NM. chap. 8. Concerning the taking away Maidens or Women-Chil- 


dren unmarried within the Age of ſixteen Years, Gc. and Of Offen- 


ces againſt the publick Peace. Book 3. chap. 3. 


By the 29 Car. 2. chap. 3. No Action ſhall be brought upon any A- 


girecment or Conſideration of Marriage, unleſs the Agreement or ſome 
Note thereof, be in Mriting, and figned by the Party to be char- 
CJJ%%%%0G0E0e%ü 


ex Inſt. 24 a. 
235. 8. 


As to the Degrees, © all Perſons may lawfully marry that are 


aft. 664. not prohibited by the Leoitical Degrees, or otherwiſe by God's 


By the 32 H. 8. chap. 38. Nothing (God's Law excepted) ſhall trou- 


Ble or impeach any Marriage without the Levitical Degrees. [See 
 Levit. 18. and the 28 H. 8. chap. 7. Where the Degrees prohibited | 


2 Lev. 254. 


3 Lev. 364. 
s 2 Inſt, 683, 
"MIS of 
Hob. 181. 
2 Ventr. 12. 
| 2 Lev. 254. 


are mentioned. 


Therefore the Son of a Father by another Wiſe, and the Daughter 


of a Mother by another Husband, and ſo e converſo, may marry; as 
k Vaugh. 206. THE 4 
2 Ventr. 9. 


alſo Couſin Germans by the ſaid Statute. f So one may marry the 
Wife of his Great Uncle upon the ſame Reaſon 

s Note, That tho' the Marriage of the Nephew with his Fathers 
Siſter, and the Mother's Siſter, is forbid in the 18th and 2oth Chap - 


ters of Teomricus, and the Marriage of the Uncle with the Niece is 


not prohibited in expreſs Words; yet the ſame is implicitly prohibit- 
ed, becauſe it comes within the ſame Reaſon, tho it has been pre- 


tended, that it does not come within the ſame Reaſon ; becauſe 
where the Uncle marries the Niece, both keep the ſame Degree and 


Order according to Nature, which they had before; which the Aunt _ 


does not in reſpect of her Nephew, loſing her Superiority by the 
Marriage, by being brought into Subjection to her Husband. So if 
LE = muſt not marry your Brother's Wiſe, you - muſt not marry your 

Vite's Siſter, ©. 16. And thus you muſt conclude in like Caſes, 

where an expreſs Prohibition is on one Side only. But none of theſe 


h x Roll. 


ir laſt. 


235. 3. 


7 Rep. 44. 


Marriages are void in themſelves, but voidable by Sentence in the 


Spiritual Court. h For if a Man takes his Siſter to Wife, they are 


Baron and Feme till a Divorce, and till then the Iſſue are not Ba- 
ſtards. It is ſaid, that no Marriage ſhall be impeach'd without the 
Levitical Degrees, i except where God's Law doth prohibit. There- 


fore where there is a perpetual Impotengy, Fear or ir eee : 
where there can be no Conſent, or the Perſon is under Ag | 
ſent, or precontratted, or where a Woman hath a Husband living, 


ge of Con- 


or a Man a J//ife living, &c. in ſuch Caſes the Marriages alſo are 
to be declared void as prohibited by God's Law. In Leviticus it is 
ſhewn what Marriages are unlawful as to Conſanguinity, (or Kin- 


dred by Blood) and Afinity, (or Kindred by Marriage) only. _ 


BE 423" 3 
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Parts of Scripture are to be alledged againſt Marriages upon other 
I = E F 
The * Loyalty (or Lawfulneſs) of Marriage is always to be tried * 1 laſt. 
by the Biſhop's Certificate, upon an Iſſue, Accoupled in lawful Ma- 2 t. 971 
tri nony or not; as in a Writ of Dower, Appeal, Baſtardy, &c. But $9, 3256 
this is ſeldom put in. Practice. But whether a Woman is a Feme Co- af. 
vert, or whether ſhe is the Wife of A. or Yi. is triable by a Jury up- 
on ſuch an Iſſue. Therefore a Marriage de facto, or in Repittation, 
(as amongſt the Quakers, 5c.) is allowed to be ſufficient to give Ti- 
tle to a Perſonal Eſtate; becauſe the Lnwfulneſs of the Marriage is 
not in Iſſue, or the Point to be tried. For the Iſſue is whether a 
Marriage was contracted betwixt the Parties or not, or whether the 
Parties lived in a married Eſtate, where the Legality of it does not 
come in Queſtion. As to the Lawfulneſs, the Biſhop's Opinion, after 
15 5K heard the Cauſe, muſt determine it. {See of Baſtards, 


_ By the 5 and 8 W. 3. chap. 35. If a Parſon, &. marries, or 
| knowingly ſuffers any other Minifter to marry any Perſons in any 
Church or Chapel to ſuch Parſon, &. belonging, without Publication 
cf the Banns of Matrimony, or without Licenſe, he forfeits One hun- 

dred Pounds ; and the Man ſo married Ten Pounds; and the .. 
ton, or Pariſh-Clerk, aiding and 45 ting, Five Pounds. The ſaid + 
reſpettive Forfeitures to be recover'd by Attion of Debt, &c. one Moi. 
ety thereq to the King, and the other to him that will fue for the 17 
fame. [Seg, 10 Ann. chap. 19. OY On ROE Or tn 


* 


But if the Marriage is once ſolemnized by one in Orabre,” it it, oe eter 
good; notwithſtanding theſe outward Irregularities 1000 
2. The Ffetts and Conſequences of Marriage, - with Relation to RE 
Husband and Wiſe, are 1. That the Husband and Mie are accounted ,- 1 - 
| to be but m oze Perſon in Law. Therefore a Man cannot n grant * Lie. 168, 
Lands, Cc. to his Wife, during the Coverture, nor any Eſtate or In- 777... 4. 
tereſt to her, nor enter into Covenant with her. But he may by his 143.4. 187.b. 
Deed covenant with others for her Uſe, &c. and he may give to her 1 18 1 
by 9 Deviſe or Will; becauſe the Deviſe or Will doth not take Ef- Lit. 16. 
fect till after the Death of the Deviſor or Teſtator. [See Of tbe” Nes 1 Iaſſ. 112. b. 
 thod of Granting Copyhold Eftates. Book 2. chap. 1. ] Yet if a fem 
| Covert is ſeized of Lands in Fee, ſhe cannot deviſe them to her Huf. 
band, becauſe at the "Time of making her Will, ſhe had ng Power to 
diſpoſe of them; and ſhe being under the Power of her Hitband, | 
the Law will intend it to be done by Coercion, [See te 3 8 35 
H.8. chap.'5.] They camot be Witneſſes for or againſt each other,” 
vp except they may be Witneſſes againſt each other in Cafe of High * Rm t, , 
Treaſon, for the lake of the Government, or upen the Statute of 
3 H. 7. chap. 2. where the Wife may be Evidence 4 againſt' her Huſ- 4 ; Cro. 4884 
band for forcibly taking her away and marrying her. 2. The Hufs'! Ventt. 243. 
band hath Power over dis Wifs's Perſon - She is ſo much under his 
ES Power, that ſhe is diſabled to * Comratt with any Perſon without 1 lot. 
1 Conſent, precedent or ſubſequent, expreſs or preſum d. For though gn 
BY our Law does not exclude the Wife from zing the Goods of her 
. Husband, ' (nay it is © not Felony if ſhe takes them away) yet ſhe * ; loft. 11% 
$ ee eee 
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* 1$id. 1e9, may not diſpoſe of them, nor pawn Ma t If the ik plays and 


nnn eee e "00720 
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I 127. Sc. loſes her Husband's Money, the Husband may recover it. But if me 
.  zlev.4, win at Play, and gives 'Truſt for the Money won, by her, the Huſ- 


; ne. 369, band may recoyer the Debt. She cannot bind her Husband in Strict 
© ..., neſs for Neceſſari es by any Contract, unleſs a precedent or ſubſequent 
Aſſent is proved or preſum'd : But uſually her Contracts arg allowed, 

if ſhe buys Goods br her ſelf, Children, or Family, as Bread, Cc. 

or for her own neceſſar Apparel. The Husband is bound to main- 

tain his Wife in Neceſſaries; and therefore if Goods come to, the 
Husband's De, it is Evidence to prove his Aſſent; ow not bind- 
ing Evidence; for it may be SM 1b by: other Proo as, that ol 
gave his Wife ready Money : Admitting then, that the Husband 
ſhould be charged in Strictneſs for Neſs tho he knows nothing. 
ä * he forbids particular Perſons to truſt his Wife, he 
Vent. 42. ſhall not be charged by them u after ſuch Prohibition. As to a Pro- 
blidbition in general not to truſt a Wife, as by putting her in the Ga. 
Sette, &c. it cannot amount to a 5 Notice. If the Husband al- 
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los the W a Stipend for Cloths, c. and it is conſtantly paid, he 
* Sid. og, ſhall not be charged. * The Necellaries bought without the Hul-, 
E 1 Ale” band's Confont mult not only be according to the- Degree. of the 
350, 351. Husband, but of his {are too, or they mult be Neceſlaries generally. 
os. 129, 'The Husband is not chargeable for Necellaries, as Wearing Apparel, | 
Wo, lg 5 4 Diet, Lodging, @c. e 96 to his Eſtate and Degree 7 an 
. Elopement, (i. e.) when the Wife goes away, and lives Teh Adul- 
Kiteb. 379. terer. A Man fhall not be charged b the Contract of his "Wits in \ 
y "ING s Max. Other 88 y if he hath no Notice of it, tho the Things do come 
Tech. 370. to his Uſe; for it was n It his Contract. Neither ſhall a Husband be 


„Leon. bound with it e Wife's: J Reczi t o 9 655 Money. But notyithſtanding. 
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32% 8 what; has been ſaid, and. tho” t oman is under, the Power of | 
in x. e Husband, and tho All Power is transferred to him by 725 Intermar · 
19 p. $0. riage, 11 755 if he threaten his /ife to 5 or 0 Kal her, 53 5 


make him. find Security 19 the Peace. 3. The bras hat! Power | - 
over the Wife's Eftate the Mos” 2 It. is generally t true, that 
2 Agreements betw $5 Aa and ang Wife 7 Marriage are extin- 
2x | Toft! . guiſhed by. the Mar 1 f * Fore ore 1 ſual for the Husband 
"OWE", to covenant. with others for the Uk e of his Wi as for — N 
„ e ee 5 there are no ſuch Agreements 0 or Settlements be 
5 my 355. fore ma the Husband gaineth by the M rriage a 8 Freehold, i in 
GR; Rig] 1125 107 0 if he taketh a Woman to Wife that is ſeized, © 4 


a K 80 WH Leaſe: of twenty-one; Years, or 
three Lives te, and it ſhall be g - SIT? a Iin Law 
| againſt | the 0 5 e according - i the Statute of the 37 H. | 
2 es. 35 415 28. hereaff ; 0 5 See LSee of Leaſes. 3g 2. chap-; 
7M We 4 But ſee 595 17 me Statute concerning of np 2 1 8 95 
bother Ali done of band only, M the 2 515 Fre eb 
the ite, dc. If the Wife is attaiſted of Felony, By heat 


ſhall. enter and p out the Husband; other fs 1 . $i 
pr. &$tud. committed after Iſſue. had betwixt them. The Husband alſo gaineth 
Int. 8 a Chattel Real, as a, Term for Years, Oc. to 1595 poſe of, if he pleaſes 
184. b. 299, by Grant or Leaſe j in her Life-time, or by ſu 1 D her. Otherwiſe, 
b. zoo. .it remains with the Wife; for the Husband cannot charge it with a 
5 Rent, Gc. and can make no Diſpoſition thereof by his laſt Will, if he 
doth not ſurvive his Wife. If he grants away only Part of the 'T 1 
3 | | the 
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Husband ſurvives the Wife or no. But if theſe Chattels perſonal are 
Choſes in Action, (i. e. Things to be demanded by Action) as Debts 
by Obligation, Contract, (5c. the Husband fhall not have them, un- 


Freehold, Chattels real and perſonal o 


her Eſtate; except when the Husband is baniſhed by Statute, 


Debt, livrng the Wife. 
he e e Debt of his Wife after her Death, if the C 
of the Wife do not get Judgment during the Covertufe. m A Woman, 5 

dior her own Qhenet, may be indicted without her Husband; and ſhe , geg 4, 

5 only ſhall N to the Judgment, and ſined; and committed till 62. 
it is paid. If ſhe f 


„ 5 4 ; A RIS. ; 3 | 

ö [ nal. $48 3 44 ; 

3. Narri may be diſſolved. by the hatural Death of Husband 
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gl 
the Wife ſhall have the Reverſion ; but if he grants the whole Term 
of his Wife upon Condition, (5c. and the Condition is broken, the 

Wife is barr'd ; for the whole Intereſt is 18 you away. Where he may 

diſpoſe of the Wife's Term, he may forfeit it. Upon Execution for 

the Husband's Debt, the Sheriff may ſell the Term during the Life 
of the Wife. f Where the Wife is oz of Poſſeſſion during the Cover- * ' folt. 
ture, or-hath only a Poſſibility, or is poſſeſſed of a Chattel Real as * 


MYR! Woke og re nt e J 6. ah 
IE tr r n Te 4 vader rg 5.0 
3 2 


* * * 


Executrix, the Husband cannot have it, tho he ſurvives her. Laſtly, 


The Husband by the Marriage hath an abſolute Gift of all 8 Chat- & Dr. & Stud. 


zels perſonal in Poſleſſion of the Wife in her own Right; whether the P 115 775 7 


leſs he and his Wife recover them. Perſonal Goods, which the Wife 
has as Executrix, (5c. are not given to the Husband by Marriage; 
tho' he ſurvives his Wife. But they ſhall go to the Adminiſtrator de 


boni non, &c. For ſhould they go to the Husband, the Creditors, | 


c. of the Deceaſed would be We. d. Thus it is concerning the 

of the Wife, which the Huband «© 
gains by Marriage. 4. The Wife is diſabled to bring an h gion 1 faſt 14 
without her Husband for any Wrong done to her, or for Recovery of 4 lad. 236 


* 


When they join in Action, Damage maſt be only given to the Huf. 


band. i But it ſeems. by the Cuſtom of London, a Feme Covert i j Co, 64. | 
| ſhall ſue and be ſued, if ſhe is a fole Merchant of Trader, and where = laſt 313. 


the Husband does not intermeddle ; and if the Action is laid within 


tho City, the Husband ſhall be named for Conformity, but if Jadg: _ 


ment be; given, Execution ſhall be only againft the Wife. So the 


Wife cannot be ſued or impleaded without the Husband. And there- 
fore in Actions of the Caſe 17. ſcandalous Words, Treſpaſs, &e: by 
the Wife, the Husband muſt be made Defendant with he —_ 
cution muſt be awarded. 1 againſt the Husband. ! If the Wife before 11 Rep 62; 

e 


made Defendant with her; and Exc- 
e ee e rr 11. 5 1 | r #3 O; a1. » 1K. N. U. 

C; Was in Debt, Husband and Wife muſt be fued for this a 8 5 
But if the Wife dies, the Husband ſhall nöt Roll. Abr. 


or the Debt of his Wife after her Death, if the Creditor, Rich. ,, 


eb. „ 


f me ſteals by the Compulſion of het Husbardz or witz 
him, it is not Felohy in her, But this Privilege does ft extend ts 
fed ih Court-Chfi: „ Roll. Abr. 
VVV e 298. y If 
01 3, Cro. 16, 4 


* 
* 


ſtian without her Husband. 


47. 


» 


3 11 0 4 , 


Wife, or by Dzzorce.. . 


* 


+ * Divorce. is two-fold, (218.) 1. 4 Merld & Thot from Bed and e, tod. 
Board, and 2.4 Feng Matrinuatji, From tte very Bohd of Matrins 

ny. 1. K Divorce 1 5 Thor HOLVCEN not the Marriage tor it 5 Cro. 464. 
is ſubſequent to the Marriage, and ſuppoſes it to be a jut 12 det P 7 Rep 41. 


of Matrimo- 37 
#0445 „ i . a al 3 Inft. 89, 
% diffoly6th not the Matriage for it 3 Cro. % 


lenſa & 


r Inſt. 7+ 4:- 


Marriage. This Divorce d Menſa & Thong may be by Reaſon of & b. 


Adultery in either of the Parties, for Fear of Death, or for Cruelty: 3 Co. 461. 
But as it doth not diſſolve the Marriage, b ſo it doth not debar the 4 435 
Woman of Dower, or 4 baſtardize the Iſſue (22) or make void any 1 lad. 235.4: 
Eſtate for Life of the Husban@ and Wife, Ge. I 
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loſt in the Caſe of continual Elopement. See Weſt. 2. chap. 34-] If a 


Woman is divorced a Menſa (5 Thoro, ſhe muſt ſuc by her next 
Friend, and not with her Husband. Ard ſhe may ſue the Husband 
im her own Name for Alimony, (or Maintenance out of the Huſ- 


band's Eſtate, during the Separation) either in the Charcery or the 
Spiritual Court. And it will be allow'd, except in the Caſe of 
Elopement or Adultery. Several Acts of Parliament have allowed 
the innocent Party in Caſe of Adultery to marry again. 2. * A Di- 
vorce a Vinculo Matrimonii may be by Reaſon of Impuberty, Pre- 
contract in both or one of the Parties with ſome other, [See 

6. chap. 23. 1 Eliz. chap. 1.] Impotency or Frigidity, Conſanguinity 


or Aﬀnity within the Levitical Degrees. Here the Marriage is ab- 


ſolutely diſſolved as void from the Beginning. And if the Divorce is 
by reaſon of Precontratt, or Conſanguinity, or Affinity, the Chil- 


dren gotten betwixt the Parties are Baſtards. But if a Man is divor- 


ced by Reaſon of Frigidrty, It ſhall not baſtardize the Iſſue by ano- 


ther Wife. For he may be Habilis and Inhabilis at different 
Es = PE Lot 5 
4 Rep. 29. 
Reaſon of a Precontradt, tho' the Husband de facto is not Party to 
Ii v ORR „ 
*t Inſt. 33. a. | 

band dies before any Divorce, the Wife 0 | 
u Sentence muſt be given in the Spiritual Court in the Life of 


Sd. _ 


2 Inſt. 614. 
5 Rep. 98. 
7 Rep. 44- 


Lit. 36,52. 
Dr. & Stud. 
Dial. I, ch.. 


A Divorce ſhall be tried by the Biſhop's Certificate, and not by : 


. The Marriage being diſſolved by Death of either Party, ſeveral 


A Sentence in the Spiritual Court may diſſolve a Marriage, by 


_ t If a Marriage de facto be voidable by Divorce, yet if the Huſ- 
4, fatto ſhall be endowed. 


the Parties, and not afterwards: (For it is in Effect to baſtardize the 


Iſſue, of which that Court hath no Cognizance ;) tho a Sentence 
of Divorce given in the Spiritual Court in the Life-time of the Par- 


Dh bt ze ties, may be repealed after the Death of the Parties. 


Rights do accrue to the Survivor. 


1. If a Husband bath married a Wife * ſeized of Lands and Tene- 
ments in Fee-{imple or in Fre-tail general, or ſeiſed as Heir in Special 


Tail, and hath Iſſue by her born alive, he ſhall be Tenant for Life 


by the Courteſy of England. {See of an Eftate by Courteſy, Book 2. 


! 1 Inft.55.b. 


r. & Stud. 


Dial 1. ch. 7. 


Term to her own Uſe, and taketh Husband and dieth, the Husband 


2 4 Rep. 51. 
1 Inſt, 35, 


ö e 


7 If a Husband ſeized: in Fee, or for Life in Right of 'his Wie: 


do ſow the Land, and his Wife dies before Severance, he ſhall have 

the Corn. Or if he himſelf dies before his Wife, his Executors ſhall 
have it. 2. Chattels Real; as, 2 the Term of the Wife, or a Leaſe 
for Nears of the Wife, are a Gift in Law to him if he doth ſurvive 


her; and ſo it is of her other Chattels Real in Poſſeſſion, as Eſtates 
by Statute Merchant, Staple and Elegit. But if a Woman grants a 


{ſurviving ſhall not have this Truſt; but the Executors or Adminiſtra- 


tors of the Wife. The Husband ſhall have all Chattels Real that 
rtly in Poſſeſſion, and partly in Action) as 


are of a * nid Nature, (pa 
Rents in Arrear incurred before the Marriage or after; [See 32 H. 8. 
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» Sententia contra Matrinninm nungaam tranſit in Rem judicatam. 7 Rep. 43. : 
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chap. 37.] Alſo a Preſentation of a Church being void during the Co- 
verture, if he ſurvives his Wife; tho' he reduces them not into Poſ- 
ſeſſion in her Life-time. But of Things merely“ in Action (as of an 


Obligation or Bond made to a Feme Covert, 5c.) the Husband can 


claim them only as Adminiſtrator to his Wife, if he ſurvives her. 
2. As for the Miſe; e if ſhe hath married a Man ſeized of Lands 
and 'Tenements in Fee-{imple, Fec-tail General, or as Heir in Special 
Tail, the Wife, after the Husband's Deceaſe ſhall be endowed of the 
third Part. [See Of an Eſtate in Dower, Book 2. chap. 1.] A Wife 
alſo after the Death of her Husband, may claim her d Paraphernalia 


(raf beſides, and e Dower) or neceſſary Apparel for her Body, and 


Cloth given her to make a Garment, Oc. beſides her Dower or 
Joynture. So that the Husband cannot give them away by his Will. 


= But ſhe ſhall not have exceſſive Apparel beyond her Rank or Degree. 
= Pearl Necklaces, Chains of Diamonds, Gold Watches, &c. may be 
included under Paraphernalia, if they were uſually worn by the 
Wife, and were ſuitable to her Degree, according to the Faſhion of 
= the Times, if there are Aſſets to pay Debts and Legacies, provided 


the Husband does not give Theſe away by Will. Sometimes, by Cu- 


ſtom, ſhe may have the Furniture of her Chamber. © If ſhe ſurvives 


her Husband, ſhe ſhall have her Term for Years again, if the Huſ- 


band hath not altered the Property, or hath not made any Diſpoſiti- 


c Lit. 36. 
Dr. & Stud. 
Dial. 1. ch. 7. 


4 f Roll. Abr. 
91 1 

3 Cro 343. 
Noy's Mag, 
A 
Kitch. 369, 
370. 


0 1 Inſt. 
351. 2. 


on of it in his Life-time. And ſo it is of other Chattels Real in 


Poſſeſſion. And if the Husband charges the Chattel Real of his Wife 
with a Rent, (56.' it ſhall not bind her, if ſhe ſurvives him; for her 


Right is paramount the Charge. Chattels Real of a nid Nature, 
as Rents, Advowſons, Cc. will come to the Wife 982 if ſhe ſur- 


c. remain to her, if they were not recovered during the Marriage 
If a Leaſe for Years, Statute, Obligation, c. is made to Baron an 


perſonal Goods ate given to Baron and Feme, ſhe cannot have them 
%%% 
III. A Perſon alfo may be a Patent or Chile. 


7 


The Law takes Notice of the Power of Parents over their lawful 
Children, the reciprocal Intereſt in each other's Eſtate, and the Caſe 
ESE” ITT VD ot. 
I. The Parents have fuch Porrer. as is 

of Nature, ald the Divine Law. By thoſs 


Nature, ine Law. By thoſe Laws, the Parents muſt 
educate, maintain, and defend them. [See for Statute Law the 4 and 


Ha Man hath a Wife, and dieth, and within a very ſhort Time 
after, the Wife marrieth again, and within nine Months hath a Child, 


may chooſe either of them for his Father... Man 
| ; | 20S $3 2 5 ; $ Fo 7 BE” 5 . E Fr 7 74 $68 $4 — een : 
SEN | PC ER EI | a 7 2. 1 he 


ſo as it may be the Child of either the one or the other, this Child 


i 


Feme, the Feme ſhall have it by Survivorſhip, if ſhe will. But if - 


| vives. Arrears of Rent of any kind, whether due before or after the 
Marriage, remain with the.Wife ; and if a Church becomes void du- 
ring the Coverture, the Wife ſhall preſent to her Advowſon, if ſne 
fſurvives her Husband. Chattels Real or Perſonal in auter Droit, in 
the Right of another, as Executrix or Adminiſtratrix, ſhe may retain ; 
k and fo Choſes in Action, or Things recoverable by Action, as Debts 


f-1inſt.. 


120. 2, 


e 
iven to them by the Lau 


5 Ph. & M. chap. 8; and of Offences againſt the publick Peace, Book 
3. chop. 3. and fee the 22"Car, 2. chap. 24. and of Guardians, 
; 2% 24 * J $1 | * % 1388 + 2 * Din 4 r 14 44 * 


8.1 laſt, 8. . 


2. The Father-hath Intereſt in the Profits of the Children's La- 
bour while they are under Age, if they live with him, and are 
maintain'd by him. But the Father has no Intereſt in the Eſtate of 
the Children, either Real or Perſonal, otherwiſe than as their Guar- 

dian. For he muſt account to them for it, and for the Profits re- 
ceived, when they come of Age. i wa 1 

The Father alone hath a Right to the Adminiſtratiom of his 
Child's Goods and Chattels, if the Child dieth inteſtate and unmarried, 
and hath no Children of his own. The Mother's Intereſt, if ſhe 
ſurvives the Father, in her Childrens Real or Perſonal Eſtate, is ſet- 
tled by the 1 Fac. 1, chap. 17. if they die Inteſtade. 
The eldeſt Son is Heir to his Father, and if there be no Sons but 
Daughters, then all the Daughters ſhall be Heirs. [See of Anceſtor 
and Herr, infra.) As for the Childrens Right in the Father's Perſo- 
nal Eſtate, [See 22 and 23 Car. 2. chap. 10. And of Adminiſtration, 

NG ST. my 

> 2Inft. 564 h Parents and Children may maintain each others Suits, and may 

ijiuſtify the Defence of each thee Perſons, N 


Ay the 43 Eliz. chap. 2. Father and Grandfather, Mother and 
Grandmother, and the Children of every poor and impotent Perſon 
H ſufficient Ability, ſhall maintain every ſich poor Perſon as the u- 
ſtices of the Peace of the County ſhall appoint, in pain to forfeit tweny 


1 Shillings per Month. 


_ Officers in Corporate Towns, and Aldermen in London, have like 
Authority as the Juſtices in their ſeveral Precinlls, 


8 A Grandfather or Father in i Law married to the Grandmother 
73-32% or Mother (of Ability) is within this Clauſe of the Statut. 
| [See the 11 and 12 . 3. chap. 4. To force Popiſh Parents to 
maintain their Proteſtant Children. 1 Ann. chap. 30. To oblige the 
Feb to maintain and provide for their Proteſtant Children. ] 
Dot“. „ A Baſtard is he that is born out of Marriage. He ſhall never 
Tit. 88, inherit or be Heir to any one. He cannot be of kin to one. For in 
286, 40. Law he is Quaſi nullins Filius, and no Man's Iſſue; and he can have 
|: _— 57-3. no Heir but of his own Body. A Child born in lawful Marri 
P5410 1 Son or Daughter, is ſometimes. termed Maker, quaſi 
... "GS. EE EE eo ra Te pe a nl 
1 Inft.244a, By the Common Law, if the Husband is within the ! four Seas, 
ds Abr. (the Juriſdiction of the King of England) ſo that by Intendment of 
Contr, Law he may come to his Wife, and the Wife hath Iſſue, no Proof 
Salk. 122, is to be admitted to prove the Child a Baſtard ; except there is an 
423. apparent Impoſſibility that the Husband ſhould be the Father of it; 
as if the Husband is but eight Years old, (50. then ſuch Iſſue is a 
| Baſtard, tho born within Marriage. But if the Iſſue is born within a 
Day after Marriage between Parties of full Age, where the Husband 
is under no apparent Impoſſibility, the Child is legitimate, and is to 
be ſuppoſed the Child of the Husband. If the Woman is delivered 
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Semper præſumitur pro Legitimatione Puerbrum. 3 Rep. 88. 100% Fam 


Filiatis non poteſt probari. 5 Rep. 98. 1 Inſt, 126. a. 244+ b. 
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1. a having gotten a N by as Berge, may 28885 m Taft. 3. 5. 


ve ns Ker 85. 
Heir bu of bis Bol He can haven no ; Name of Rep putation as Joon 


_ cauſe he 014 orn, th Wil at che Time hich he 0925 bom b . that Li- 
mitation. u But tho a Baſtard may be a Fe et * is not ital. 5 . 


ſuch a N05 in 1 whereof, or of natural Aﬀe joh towards 


him, an He is not a Child Wü the ＋ of 
Malls, 6920 0 et 32 H. 8. chap. 1. which ſpeaketh of Children; and 


the Baſtard; of a Woman is no Child within that Statute, where e the 
Mother gives Lands to him as ſuch. 


A neral Baſtardy, or whether the Father and Mother were the » bt. © wy 
joined in lawful Matrimony, is triable by the Biſhop's Certificate af- Iaft 134 1 


41 I na 12 
Ma- 36. 
trimony; for that is a Matter of Fact triable in the Temporal 5 pm. Abe. 


5 Examination in Court-Chriſtian, [See the 9 H. 6. chap. 11. laſt. 9 
not Special Baſtardy, or whether the Defendant was bein before 


Courts. I See of Hucband and Wife, where Marriages may be con Dr. I 
alley. pra. ! 5 


Learning concerning Baſtard Eigne and Mulier Pai iſne B 5 


cout of Uſe: However, ſee Lit. 399, Oc. 1 In - 244. a, Ge. 1 Rol. 
Abr. 624. And Note, That a Baſtard there poken en of is One born 
before Marriage, whoſe Mother is afterwards married to the Father, - - 
and upon that Account favour” d by Mak becauſe by the' Law of . 
Holy Church He is Mulier. 1 


By the. 21 Jac. 3 chap. 27 t Fry Wa ut Marder th a => A 


1 to Conceal the Death of the Baſtar cb when ſbe is deliver 
ed of it, unleſs ſbe cats prove by one Witneſs at teaft, Thas it c 
Stillborn. [See Of Murder, .Book 3. chap. 3. | 


2 " 18 Eliz. chap. 3. The two next after of che Dube Git 5 
An may take Order as well for the Puniſhment of the Mother 


eputed Father of a | HE as 1355 W_ * hems id that 5 
3 it 10 born, VC. * = . 


v But corporal Puniſhment of tha pub Pals; er. Mother i 6 106.733. 


eldem inflicted, where the Dn is ſaved harmleſs, tho It may be 3 Cro. 436. 


inlige.. 
1 The Seffions cannot make an Original order in Baltarey. For + ventr. 


| the 3 Car. chap. 4. which gave the Sous gk . is Fg lince ng. 


expires WINE Cale, * a 1 Mod. 287. 


I the 7 Te AC, I, . chap, 4 iet! of Pele | hall ch commit 0 the - 


Houſe of Correftion Monden that have Baſtards, tubich *--2 94 
ah Far fo. 57 Cas there to be PROM. and Tow at Wor 
ear, &c 5 


x. 5 | 80 


S w . 


2 b ius Labels wan be. nt b, 4 
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So that if the Mother will diſcharge the Pariſh from keeping the 
Baſtard, ſhe cannot be puniſhed by this Statute. But in Strictneſs ſhe 
© may be puniſhed by the 18 El. before mentioned, m. 


RNs OE” 101 TY A tc SE eb TO earn dd 8 x5 a” "1 * N Ka NET | 
15 By the 13 and 14 Car,,2. chap. 12. Church-wardens and Overſeers 
of the Poor, where amy Haſtards ſhall be born, . may 7 fo much of 
the Goods. and Profits of the Lands of the putative Father and lewd 
Mot her, as two Juſtices of the Peace ſhall order toward Diſcharge of 
the Pariſh,. &c. [See Overſeers of the Poor, chap. 7. infra.] 
But the Seſſions muſt, make the Order to ſell the Goods. ©, 


7 
% e 3 0 


* * 
5 7 
1 
1 


n 


Of lese:, IV. Becauſe. many Perſons. are Jnceftors as to Hereditary Succeſ. 
and Heir. ſion, that are not Parents, and many inherit as Heirs who are not 
Children of thoſe whom they inherit, this Head may be conſiderd ay 
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„n zh Anceſtor is diberent from Predetiffs;] © For Aitehtor i Uf Pied ts 
113. b. 1 7 0 a natural Perſon; as J, S. and his Anceſtors. But Predeceſſor is ap- 
| | - plied to a Body Politick or Corporate, as the Biſhop of E. and his 
11J1JJöͤôäʃ7Ä > MOOS Donnie” Hip 1 vic 


LS Re | = FIR.” 2047 e | Gi A r 
„ Son, as ſuch, cannot be an Anceſtor to tranſmit an 


# 


ph not be an An ranſmit an Eſtate to his 
| | Father or Grandfather by Hereditary Succeſſion. For an Inheritance 
may lineally deſcend, . but not aſcen. VV 
2 lat. 5. b. © He is only Heir That is born in Lawful Matrimony, and ſucceed- 
23.b. eth by Deſcent, Right of Blood, and by the Act of God, to Lands, 
1 lat. 9. . Tenements and Hereditaments, being an Eſtate of Inheritance. Un- 
ter the Word Heirs, the Heirs of Heirs are comprehended in infntum. 
1 laſt. 23 b. 4 So that if Lands are given to a Man and his Heirs, all his Heirs are 
ſo totally in him, that he way give his Lands to whom he will. But 
2 7 Toft. 8. one cannot be Heir till after the x Death of the Anceſtor. He is in 
a&b. his Life-time only Heir apparent. J One that is born deaf, dumb and 
lag. .. plind, Ideots, Madmen, Outlaws in Debt, Treſpaſs, Cc. Perſons ex- 
communicate, attainted in a Præmunire, Cc. may be Heirs. An 
0 0 | Hermaphrodite may be Heir Accor ding to the Pr eV alency of the Sex. 
* klaſt. 3 b. 2 Baſtards, Monſters, that have not humane Shape, Aliens, (tho 
3... Alien Friends.) [See the 11 and 12 J 3. chap. 6. 7 Ann. chap. 5. 
J Georg. chap. 27. and of 51 ante, chap. 3.] a Man attainted 
of Treaſon or Felony, or whoſe Blood is corrupted, cannot be Heirs. 
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By the 11 & 12 W. z. chap. 4. Papiſts, who ſhall not within fix 
Nlonths after they attain the Age of eighteen Tears, take the Oaths 
e Allegiance and Supremacy, &c. and make and ſubſcribe the Decla- 
ration in the 3oth Car, 2. chap. 1. ſhall be diſabled to take or inherit 
Lands, &c. but not their Heirs or Poſterity. And during ſuch Refu+ 
ſal, the next of Kin that is a Proteftant ſhall enjoy the ſaid Lands, 
Cc. [See 12 Arp. Seff. 2. chap. 14. 1 Georg. chap. 55.J ! 


5 rInft.28.,, A Man by the * Common Law cannot be Heir to Goods and Chat- 
5. » Inſt. 8. b. feu; but an Heir-loom by > Cuſtom may go to the Heir, The an- 
. cient Jewels of the Crown are Heir-looms, and ſhall deſcend to the 

Ot next Succeſſor, and are not deviſeable by Teſtament. ' For the Law 
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Klus Deus Heredem Jacere poteſt n, I Inſſ. 3. b.. „ 200 
Nemo eff Heres viventis, i Init. 8, b. 378. 2. n 
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in the Caſe of the King may go to Heirs. [See 33 H. 8. chap. 39. 


holding of hi 


Ch. "I _ Laws of England. 


—— the Cuſtom before the Deviſe. Obligations and Specialties 


1 1 * * 2 e * td 1 # 


c And an Heir may have an Action againſt one that defaces the Mo- * 3 tat. 204, 
nument, Coat-Armour, or Penion with the Arms of his Anceſtor in a 3%; WY 
Church, tho' the Freehold is in the Parſon. [See of Par 2 chap. 3. 7. 
od The dead Body belongs to no one; but the Coffin, Shrowd, 
c. belong to the Executors or Adminiſtrators. 4 Alſo the Orna- 4 x :Rep.104, 
ments of a Chapel of a Biſhop ſhall go in Succeſſion, not to Execu- 1 

tors. 
Ce A natural Perſon cannot be bound by Act of his Anceſtbr, with- „ 10fl. 706; 


out a Binding and Aſſets. 4fſets are either Real or Perſonal. Real, 70. 
which come to the Heir by Deſcent in Fee-ſimple ; not by Purchaſe, . 


[See the 29 Car. 2. chap. 3. Of Truſts in Fee-ſimple, and of an Eſtate 


pur Auter vie, Oc.) Perſonal Aﬀets are Goods and Chattels which 


come to the Hands of an Executor or Adminiſtrator. © _ 
[But ſee poſt of Heirs, Tit. Fee-ſimple, and of Fftates port 8 


dition, Book 2. chap. 1. and of Deſcent, Warranty, Covenant, Obli- 
gations, Book 2. chap. 3. Whether Heirs are chargeable with the Debt 


or Covenant of the Anceſtor or no? See alſo. 9 & 4 V. & M. 


chap. 14. Where Lands deſcending to the. Heir ſhall bn ahead before 
Action brought, Oc. See likewiſe. Of Action, Book 4. chap. 4.] 
I have hitherto ſpoken of Heirs that ſucceed by Right of Blood, . 
t But One m 1 a large Senſe be called an Heir, who has an * « ta 5b. 


Eſtate given Teſtament, c. But even then the Word in 237: b. 


the Common Law 15 not altogether ſo large a Signification as in 1247.5 23. 


the Civil Law. TO. IF that pad One may be Heir to Goods and 


Chatte. T 35 þ 5 


V. The Lamilord, Os Lord; is. 15 of whom: the Land, Gr. is hol Landlord 


1 * 8 He is either Meſne Lord, or Paramount ; Meſne Lord (Me- „ 


dius, mean) is he that is Lord of a Manor, Gc. and hath Tenan ts . „ „ 
, yet he himſelf holds of a ſuperior Lord. The Lord 


Paramount (fer and momter, to aſcend) is the ſuperior Lord. h But u 10.65 . 


all Lands arè originally deriv'd from the Crown, and therefore the 
King is Lord Paramoum, either mediately or immediately, of all 
and every Parcel of Land in Eugland; and cannot be a Tenant. His 
Lands are called the Demeſne Lands of the Crown, or A Domain 
| Lands," #, e. Lands (Domini) of the fupreme:Lord. , 


1 The Tenant (d tenendo, from holding) is one. that cecupiath vn Ta. I 


Land: Ge: held of ſome Lord by Rent, or Fealty at leaſt No Sub- . 65. 4 
ject hath properly Allodium or free Lands, For all Lands, &o::in the 

Hands of a Subject are holden of ſome Lord or Landlord by ſome Te- 
nure or Service, 7.3 N80 


A Tenant 3 is either- 2 ery Tenant, that holds immediately of 8 
Lond; or k Paraoath, that | hath Profit and Avail of the Land holden : lan. 26 


of one that holdeth of othen 012 io. ib vids Jonna 


The Word Tenant is uſed with divers Additions, as Tenant in Pee 


ſmple, Fee- tail, for Life, for Years, at Will, Tenant in Dower, f. 


nant by Copy of 3 "I Y Mortgage, Tenant wy Sta-) | 
tute- Merchant, Gl. T nt 


Now the Law concerning Landlord pu. "Tenant, or be ſet fork | 


when 1 ſpeak in Order of Eſtates, Ti enures 9 8 8 Di- OE I 
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> Of Guardin VI. A Guardian is 1 that hath the Cuſtody and n of 

and Minor. fuch a Perſon as is not of ſufficient Diſcretion to guide Hhiaſelſ and his 

1 Now Eſtate; As Minors, Ideots, and Lunaticks. 1 A Guardianthip then 

Mr 4% Of a Minor is an Intereſt in the Body or Lands, Cc. of one within 

loft. 1, Age. I have ſpoken before of Jaeots Hi Lymatichs, and have ſaid, 

305,399 that a Minor is under [Twenty-one Years of Age, and is call'd an In- 

fant. [See ſupra, chap. 1.) There is a Difference betwixt a CA 

1 dian and a Committee of the King. Oftentimes a Guardian is taken 

W for Prochein Amy, and a Prochein Amy for a Guardian. 


| = : Inft.83.b. But there are m Three Manner of Guardianſhips, (oiz.) By the 


* 1 3 Common Law, by Statute Lato, and by particular Cuſtom. 
1 4 3 Inſt 30 305, T- By Common Liz, where there are four Manner of Guardians. 5 
1 1. Guardian in Chivalry or e e but this by the 12 Car. 2. S 
1 chap. 24. is taken away. 2. Guardian by Nature, as the Father or . 
1 Mother. 3.' Guardian in age, who is 9 next of Blood to whom 
1 the Inheritance cannot deſcend, if the Father does not order other- 
wiſe. This continues till the Heir accompliſhes the Age of fourteen 
Years, and then the Minor may chooſe His Guardian before a Judge 
' at his Chamber, or in Cant, = in the Chancery. [See of Tenures 
a br Services, Book 2. chap. 2.) 4. Guardian a of Narture, 
al ' which is when the Father by 14 Will and Teſtament appoints one 
* to be Guardian of the Body o the Child. The Ordinary may appoint 
1 a2 Guardian over the Body and the Perſonol Eſtate of the Minor, till 
A He is fourteen Years of Age. [See of ar > Fs Book: 2, - chop 6} 
x "PEO A _ Law. FO + 25 . 
8 V7 the 4 &s Ph. & M. chap. 8. 2 Kube, or Arber (dar _ 55 
11 Fuer. N without Ce me are tans _ een 
i 1 5 Goes. [48 T5 
F — Fo 42 205 org aan 5 
1 - This: bal, not: 3 the cen of London, nor ro i cher 
Fs 5 City or Tc oon e ate, GC, LY 
| 6 3 Lev'ghs, * This Ack doth no extend to Þ Co . 3 o that pe | 
4 11 %½. holder cannot thereby diſpoſe of i Cuſtody of His Chilean; 5 4 
5 5 70 belongs to the Lordi Oc. according to the Cuſtom. 
| * :Inft.83b. 3. By particular Caſtum, the Tuition and Cuſtody. of "Qrplians;: 
= Children of Citizens and Frecmen, is committed to the Mayer and 
_—_— Aldermen of the City of London, and of other Cities and Cn: 
== [See Curt f Orphans,” Book 4. chap. niet 


„Lit 121, But now obſerve in general, That Guarthavs! wall * take, any 
: Tat. 89. Profits of the Minor Lands, Ge. to their own Uſe, but oly rage 
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© Ch. 401 Laws of England. 


| Uſe and Profit of the Minor; and of this he ſhall render an Account 


to him. Yet a Guardian on his Account ſhall have Allowance of all 
reaſonable Expences. And if he is robbed of the Rents and Profits of 


the Land without his Default or Negligence, he ſhall be diſcharged 


thereof upon his Account. T he ſame 3 is to be underſtood of all other 


like Accidents. 
— ws age Eſtates uſually paſs their Aprolitits yearly i in the 


Court of — which is a ſafe Way to juſtify themſelves when 


the Minor, at his full Age, calls them 1 a general Account. 


See Weſtm. 2. chap. 23. 25 Ed. 3. chap. 5. 31 Ed. 3. chap. A 
the 4 and 5 Ann. chap. 16. Concerning Actions of Account againſt 


the Executors or Adminiſtrators of every e 2s _ and _ 
ceiver, who ſhall anſwer upon Oath, — 

See the 6 Aun. chap. 18. 
dians, Truſtees, 5c. of Perſons believed. to be: ray 
Remainder, Reverſion;) or Expectancy 
of Enquiry and Diſcovery of it, and concerning Guardians and 'Fru- 


. 9 in 


b E ſtees holding over without Conſent of the Perſon next Intituled, On py 
1 go on to treat of other Perſons in Civil Capacities, er of 


ö _ — Offers, _ We NA or r e 


5 


71 7 of LF -E 0 nn 
* 4 „ 45 *. — te Ban rd a as — — in 144. LES a, 


— 


0 H 1 N. vl. 


Coruners, Treaſurers of the Con 
wardens, Overſeers of the Poor, 
Ways, GHYRS 
.”- Correction,” he 55 


; of 1 Public Offices, as Sheriff 55 Tr ices 0) the: Pract, 
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of the Eſtate, — the Method 
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ks n and { Groerner of Hoof . 


1 do not intend to ſpeak here of the Lord Chanel Hor, or or Tord Officer: . 


| Keeper of the Great Seal, the 


Lord High Treaſurer, the 
 fident of the Privy 


band, Lord Privy Keul, öf the Lord 


Courts Cite ray Oe - Theſe Will come in more 
F treat 


the Courts of 
ſent J Mal} point 
1 


or Farifdiftion of Cpurti. At pre- 


1 OG Country, as the Sher, Ju eſtices- of the Peace; 


out pl uch Pablick Officers with whom we have 


Pre- 
"High Cons 
fahle and Bay Marſhal; Lord High Humiruß of the Fadger in the mT 

When 


Overſeers, of the Poor, Surveyors of the High-ways, Clefles of the b 


NMarbet, an 
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wiſe Rae ce-Comes, in the Stead of the Earl of the County; 

mites or Hafi Bere Had the e 

. We 40 whom the Governm 
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of Houſes'of Correffiom 

jr ® others The Heeriff 

Ow Co. q4 jInſt. 168.8, 
2 lod. Ef 


thimeneof Shire or County” is cem 
3h * 7 501 Lig art? ; 


— — * — — — * — —_ 
— — — Roo "4 Y - "> n — 2 
2 2 2 . | we * - pro 2 —— 
DNS —— ů * B ˙ 3 * * — IE 7 
—— ———— 5 po — mY * — — — * : ; — 
— 2 Y =. — Bs pn pate 1 4 


— - 
— — — 
. — 


— — SEES — 
— Te 
- = * r 
* — — — > Yen — 
— — 
— 
— 


— 
—— —-—ę— — 


— 
— 

3 
— - 


_ = —— — „— — . = 
- — — - — — — — — 


Rep. 269. 


= ——— _—_—_ od 
— 88 * 2 — — —— — — — 
— — 4 . —— . — OR P 
— — — _— 6j — aa _— 


——— ret t—tr nn ere ern 


Irlad 1682. His u Fudicial Aut 


— 2. £2 — 
Or Gem. ay en _— 
8 . 0 nr. Foc owe 
8 — — — ——ñ=—— — 
* 4 


3 6, tor of the Peace there. , Therefore by the Common Law, he may 


: 2 Inſt. 193, the ſame Suręties by Recognizance. * He may (to aſſiſt the Juſtices 
290. of the Neace of. 


5 An Inſtitute of the Book 1. 


———_ — 


the Junge nominate three Perſons: of every County to be preſcnted 
to the King, that he may chooſe one of them, He is created by 
VL—eetters Patents for a Year, but he may be conſtituted Durante heni- 

* ,Rep. 32. placito. © Yet the King cannot reſtrain any Part of the Sherift's 
Power as to any Town, Hundred, Gc. (unleſs he make that Town, 

Cc. a County by it ſelf, and appoint a Sheriff there) nor abridge the 

Sheriff in any Thing that is incident to his Office. For the Office is 

one entire Thing, and cannot be divided but by Act of Parliament. 

[See the 9 Ed. 2. Stat. 2. 14 Ed. 3. chap. . 12 Rich. 2. chap. 2. 


23 H. 6. chap. 8. and ſee his Oath, 3 Georg. chap. 15. 
The new Sheriff being elected and ſworn, he ought at or before the 
County- Court next ſucceeding his Election to deliver a Writ of Diſ- 
charge to the old Sheriff, who is to ſet over all the Priſoners in the 
SGaol ſeverally by their Names, (together with all his Writs) preciſe- 
ly by View and Indenture between the two Sheriffs; wherein muſt 
be comprehended all the Actions which the old Sheriff hath againſt 
every Priſoner, tho the Executions are of Record. And till the De- 
| livery of the Priſoners to the new Sheriff, they remain in the Cuſtody | 
of the old Sheriff, notwithſtanding the Letters Patent, the Writ of 
Diſcharge, and the Writ of Delivery. The new Sheriff is obliged 
to receive the Priſoners at the Gaol only. But the Office of the old 
Sheriff ceaſes when the Writ of Diſcharge cometh to him. 


1 


Showers Tondon and Middleſex in Fee by Charter; and two Sheriffs are an- 
” nually elected by them, for whom. the Mayor and Commonalty 
muſt anſwer, becauſe they have the Shrievalty in Fee. When one of 
the: Sheriffs of Dondom dies the other cannot act till Another is made; 
for there muſt be Two Ferit of London, Which is a Ciiy and 
County; but They both make put one Sheriff of the County of 

1 55 Mid dleſex. 0 NN . 77 | A 2 ; $91 0 Ns 8 | ane | : 

e ; Rep. 44. One may be Sheriff of t.two Counties at the ſame Nie. z 
I be Sheriff hath a Judicial and Minifterial Power. N 8 
hority and Power conſiſts in hearing certain 
SQOQlauſes in his Torn and County-Courts. [See of the Torn and Coum- 
57 Courts, Book 4. chap. I.] His judicial Authority alſo lies in pre- 
2 Ioſt. 174. ſerving; the Peace of the County, for he is the principal * Conſerva- 


* 


o N * 
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8 q * ** 
* 


upon Requeſt. cauſe one to find Sureties of the Peace, and may take 
f. his County) charge any Number of Men (call d the 

| Poſſe: Comitatiis) to attend him to fuppreſs Riots, and ſuch as go 
about. to diſturb the publick Peace, and record it. Such as do; refuſe 
do aſſiſt him, When required, may be fin d and) impriſon d. [See of 
= e Ricks Book 3. chap. 3. And fee the 13 H. . chap. 7. 2H. 5. 
| MPS, &. 1 Georg. chap. 5+] : 10. others TTY ies 1 | TMs WY 
But this Judicial Authority of Sheriffs as Conſeryators of the Peace 
b 601 OH] Juſtices of the Peace. PCC 
> riffs, His Miniſterial Power eonſiſts in executing all the Writs. iſſuing, 
5 75 aut of the King's Courts. b For no Proceſs is ſery d but by the Sher 
from the Beginning of the Suit to the Execution. [See Meſt. 2. or the 
13 Ed. 1. hap. 39. and the Expoſition thereof, 2 Inſt, 45 1, GC. 1 2 E. 2. 
chap. J. 2 Ed. 3. chap. 5. 23 H. 6. chap. 10. Concerning t © Rene of. 
8 3 0 Writs 
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wile not, tho the Writ Was illegal. M 
reſt, ought to ſhew-at whoſe Suit it is, out of what Court, for what 2 Inſt. 452. 


him. 


; Action, v 


Felony, &c. the Sheriff or other Officer (after a Demand to open a 4 laſt. 1:08 
Door, and fig E 


| Suit of a Subject only, the Sheriff, G c. cannot do it, even u 
cution, unleſs it be u 


it was; 5—— the Sheriff fore'd His Way 
Drawn, and Broke 
reſted Him; This was Held to be unlawful. 

ceſs The Sheriff, c. catches the Defendant b 


| it Out ar a Window, 'This is fuch' a Taking that He may Juſtify the ” Reps o. 


upon the Sheriff, Ge. he may juſtify 
Party is ſlain, it is juſtifiable, 


| Execution of Proceſs is flain in doing his Bury, it is Murder in him 68. 


the Proceſs was apparently erroneous. 

of the Perſon kill'd, Book 3. chap. 1.) H a Sheriff is oppoſed in exc- 
. cuting the King's Writs, 1 He cannot make a Return of ſuch Re- 2 Inf. 193, 
ſiſtance; [See Meſt. 2. chap. 39:] for He may by the Common Law 9 


cl N R of — 


Writs by Sheriff and Bailiff, of Liberties.] © A Sheriff ought not to a * '5 Rep. 64. 


3s a "they Se + yd: . 


pute the Validity of the Writ, but muſt execute it. If the Court gi 0 3 4 = 
beyond their Juriſdiction, an Action will lie againſt the Sheriff, other r o Rep. 70, 


He or his Officers, upon an Ar- 7 


3 Cro. 3 
Cauſe, Oc. and if he does not make a Return, the Court will amerce i Vearr , 


Him, and order an Attuchinent againſt him for his Contempt; or if he 


makes an inſuffieient Return, he may be amerced; but if he makes a 
falſe Return, the Party grieved may have his Aftion a gainſt him. 


The Return is the Certificate of the Sheriff made to the Court of 

what he hath done touching the Execution of the Wit directed to 

[See of Mrits, Book 4. chap. ] 

d In all Caſes where the Proceſs concerns the King, as in a Wilt of a 5 Rep. vr, 

Oo minus out of the — uer- Court in a Civil Cauſe; or other 92. 

where the King is Party, and in Criminal Cauſes, as Treaſon, * 4 

tifying the Cauſe of their n and a Refuſal) may 

break open the Door of a Houſe to execute his Proceſs. But at the 

Exe- 

Ejedtment to deliver Poſleſſion of a Houſe. 

For by Colour of a i the Houſe of ny" Man might be broken 

open by his Bailiffs. W 5 

A Sheriff knock id gently at che Door with Deſign to arreſt One * Hob. 64, 

upon mean Proceſs, and the Wife open d the Door a little to ſee who ; 
with His Sword 

ſendant lay, and ar- : 

© But If upon ſuch Pro- * : ventt. 

y His Hand as He holds 5. 


open the Door where the 


of the Door. 
Wo he. Privilege of a Houſe axtench toa Man 50 bis own Family on- 


ly, not to others that fly thither, or remove their Goods thither in a 
fraudulent Manner to os Execatior. 


{See F or the Preheminence 
and Privilege of a Man's Houſe, I1 Rep. 82.] 


If the Party arreſted makes 8 Refiftance, or mall male an Aſlault p. & Std. 
the Beating of him; and if the 1 
h But if any Sheriff, Ge. who hath 5 9K hep. 61, 


that kills him, tho' there was not any precedent Malice between 
them. For the Law preſumes Malice, tho none is proved, and tho' 


[See Of Murder In Reſpect 


take a Poſſe Comitatus to fu 


eſs ſuch Fee and Reſiſtance; tho a 
Reſcous upon a mean Pro 


before He youry Summon the Soy 


to E e r be E 
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10 Rep. 70, 76. 
Fudicinm 4 non ſuo Fudice datum nullins eff Maomenti, 10 Rep. 9 
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Rep. 66. He or his Officers may arreſt any one by l Night or by Day, at the 
+ Suit of the King or a Subjecc ce. 


a * 
. 


He ought alſo, as a miniſterial; Officer, to proclaim ſuch Srarures 


> as are order'd to be proclaim'd by him; return indifferent Fwries for 


the Trial of Men's Lives, Liberties, Lands, Goods, (5c. and upon 
Delivery of the Writ to chooſe Knights: of the Shire, to make Pro- 
clamation at the next County-Court, and of the Day and Place of 
the Parliament; and he muſt make out his Precepts to every Mayor 
of Cities, and Bailiffs of Boroughs, to chooſe Citigemt and Burgeſſes. 


1 


But he cannot be choſen himſelf. [See Of the Parliament, Book 4. 


cap. 5 at 20 nt SMDIEBOT AHL A n 
t is his Duty alſo to preſerve. the Rights of the King within his 


County, and to enquire what Lands are conceal'd from him, to col- 


lect his Rents and Dues, and to ſeize to the King's Uſe the Profits of 
ſuch Lands as come to him by Attainder or Eſcheat, (for the Office 


of Eſcheator, having its Dependence on the Court of Wards, is now 
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in a Manner out of Uſe) and likewiſe the Goods of any Felon, Fu- 
gitive, Outlaw, Wreck of the Sea, Oc. And he muſt levy his Maje- 
ſty's Debts, Gc. and be accountable to the King for all Iflues and Pro- 
fits of his County; and upon Proceſs out of the Exchequer, he is to 
gather and bring into the Exchequer ſuch Iſſues and Profits, and like- 

| wiſe thoſe growing by Fines and Amerciaments in Reſpe& of the 
nizances. But theſe muſt be firſt eſtreated (or extracted) by Copies of 
of the Originals into the Court of Exchequer, and from thence'Pro- 
ceſs muſt be awarded to levy the ſame unto the King's Uſe. [See the 


* 


22 & 23 Car. 2. chap. 22. 4 & 5 V. & M. chap. 24. 3 Georg. chap. 15. 


ip. Stud. He mult alſo ſee that 1 Criminals be executed, and muſt ſee that 


he obſerves the Order of Law in putting Criminals to Death; elſe 
he will be guilty of Homicide. [See Of Execution, Book 4. chap. 5. ] 
_ Laſtly; He muſt give up his 4ccomprs in the Exchequer, and ſue 
out his Opietus. [See the 21 Fac. 1, chap. 5. 13 & 14 Car. 2. chap.21. 
and the 3 Georg. chap. 15. For the better Regulating the Office of 


Sheriffs, and for aſcertaining their Fees, and the Fees for ſuing out 


their Patents, and paſſing their Accounts. See alſo 3 Georg. chap. 16. 
Por the better enabling Sheriffs to ſue out their Patents, r paſs 
By m Demiſe of the King, the Authority of Sheriffs doth deter- 
mine. 'Therefore in the next King's Time, new Patents are 28 8 
ly ſued forth. ¶ But See 1 Ann. chap. 8. Book 2. chap. 2. Of Offices, 


© By the 14 Ed. 3. chap. 7. No Sheriff ſpall continue in his Office 
above one Tear, and then another ſhall be choſen according to the 
9 Ed. 2. in the Exchequer the next Day after. All Souls, except in 
London, and where any hath Freehold or Inheritance in the Sheriff” s 
Office, in Pain to forfeit yearly two Hundred Pounds, to be divided 
betwixt the King and Proſecutor. | See 28 Ed. 3. chap. 7. 42 Ed. 3. 
chap. 9. 1 Rich. 2. chap. 11. 1 H. 5. chap. 4. 23 H. 6. chap. 8.| 
Zy the 4 H. 4. chap. 4. Every Sheriff ſhall abide in proper Perſon 
5 15 AS "48 7 I Kage i 8 . ? 
By the 4 H. 3. Chap. 4. and the 23 H. 6. Chap. 10. 4 Sheriff foals 
not let his Bailiwick 2 Hundred to Farm. . e tror. f 5 
er a0 "I Ol 1 - The 


— 
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Commiſſion when his Shrievalty i is ex 


by Covenant to act for him in 
ouguit to be very cautious in takin 


| Sheriff makes a Retu 


n 
** 


— * rad - 


bk 


The Profits Abet were very conſderable ente, when moſt 


Len, Sutz were tranſacted there. 


By the ſaid Statute of 4 45 Hh: chat. e Slien 72 e 
2 uties in the King's Courts at Weſtminſter fo receive Writs 0 be 
delivered to them. 


By the 12 Ed. 4. chap. 1. 17 Ed, 4. chap. 6. Every old Sheriff ma 
—_ his Office Zerg Michaelmas and Hilary Term, if he hath 2 


before a Writ of Diſcharge. 


By the 5 Ed. 6. chap. 16. F any Sheriff rakes 4 Elli or Money of 
any Under-Sheriff. Gaoler, or Baili 165 for his Office or Place, he may 
be indicted, fined and impriſon d. [See 3 Georg. chap. 15. Where he 


_ os Five nnn. Pounds. And ſee of the Under-Sheriff 
8 W As 2 


By the 1 Mar. perl. i. 8 8. No Sheriff ſhall be oftice of the 
Peace during on an norenthſtanding the 1 57 6. was 7. 


ITE 0 4 {it 


hut if he was in Commiſſion before, he may 12 tby Vernecf that 


25 the 3 Georg, chap. 15. Fan 1 — dies before he Ex- 
piration of his Tear, &c. the Unaer-Sheriff* Mall execute the Office 
in the Name of the Deteaſed, 110. another 14 por med. and Jeorn, | 


#1 Tb 4 < » 


The Sheriff bath for. his Aſſiſtance: under bim. a County-Clerk or 


 Under-Sheriff, Bailiffs, and a Cable. 


1. The Under-Sheriff, (or County-Clerk) is Fa Sheriff's Deputy, Z 


| and acts in his Stead; except in ſome particular Caſes, which are to 
be done by. the Sheriff him elf; as when a Writ ſaith, That the She- 


riff ſhall go in Perſon. The Sheriff (not the King) hath'Power,to." 9 Rep. 49, 


5 delegate the Office to whom he pleaſes, tho” there is no particular. 
Power given in his Patent to make a Deputy. For this is an Incident, 
to the Sheriff's Office. And it would be very inconvenient that the 


Sheriff ſhould be reſponſible for his wy ys ty that is to be cheſen by 
another. The High- Sheriff cannot abri ge his Power, or reſtrain him 
art only. Therefore the Hi — 26al 
'Sceuriry of the Under-Sherif = 
lang him harmleſs from Adſeuon 6 > Bl This Covenants to this 2 Hob 11 
Fe are allow 'd to be good, as bein made to prevent Elbapes che 


See the Under-Sherif's Oath, 3 3 17. 


The High-Sheriff may execute his Office himſelf if he pleaſes. T1 

All Returns made by the Under-Sheriff muſt be made in the Name 
of the Higb- Sheriff; for the High- Sheriff only is ſworn to execute the 
Office of Sheriff, and therefore he muſt anſwer for all. If the Under- 
1 'whereupon'the Hi h-Sheriff may be amerced, | 


there the guage may be amerced; for the Officer muſt anſwer. 
for his Deputy. But if it is a Falſe ſer, the Party Frome may e Dr. & Stud. 
L beg tion againſt the Under Sherifl. 3 
4 


Power of Hy Under-Sheriff (where 2 may act) is the ſame 2 lad. Sor 


with that of the High- Sheriff, becauſe he acts in his Stead. ¶ See 466. 


3 Georg. chap. 15. If the High-Sheriff dies, Gc.] Therefore look back lat. 2 


to the Deſcription of the Judicial and Miniſterial Power of the High- 
Sheriff, Ge. 
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| . [But ſee the 3 Georg. 177 
Writs of Flegit (as far as T 


on Writs of Enquiry 


T... thi Dtar Mid, £4 
tale directly or indirettly any Sum or Preſent for the Execution of 


S ß lg He al ag 4 
V the 3 Georg. chap. 15. I ſhall not be lawful for Any Perſon to 
Buy, Sell, Let or Take to Farm the Office of Under-Sheriff, &c. or any rx 
other Office pertaining to the Office of High-Sheriff ; nor to Give or 


* W 8 


He is, as other Deputies or Attorneys, removable at Pleaſure. And 
tho' the Sheriff ſhould make him irrevocable, 'yet he may diſplace 
him. He is but in the Nature of a general Bailiff Errant to the 
Sheriff in the whole County, as- other Bailifts are over a particular 
Hundred. e . 


% By the 42 Ed. 3. chap. 9. No Under-Sheriff ſhall continue in his 
Office above one Tear. CCC IE f 


Vet the ſame Perſons often continue to exerciſe the Office in other 


Men's Names for many Years together. 


© By the 1 H. 5. chap. 4. Al Under-Sheriff cannot execute that Office 
and prattice as an Attorney at the ſame Time. 1 . 


For it would be à Cauſe of encreaſing Suits, a Temptation to Par- 


tiality, and an Hindrance in Diſpatch of his proper Buſineſs. But not- 


withſtanding, the Under-Sheriffs (being uſually bred Attornics) prac- 


| tice in the Name of other Attornies. 


V the 29 Eliz. chap. 4. No Sheriff, Under-Sheriff, or Bailiff of a 
Liberty, &c. ſhall. take more for ſerving an Extent or Execution 
than Twelve-pence for every Pound levied above a Hundred Pounds; 
and Six-pence for every Pound levied under a Hundred Pounds; in 
Pain of treble Damages to the Party grieved, and forty Pounds be- 
T feviat the King and the Proſecutor. NN ad hon 


. 15; Where The Fees for Executing 
ey Extend to Real Eſtates) Habere fa- 


cia Poſſeſſonem, or Seiſinam, Capias Ad Sati gfaciendum, and Levars 

 facias, Fieri facias and Extents out of the Exchequer for Debts, &c. 

due to the King, are differently aſcertain d from what They were in 
the 29 Eliz. chap. 4 25 eee 


But in ſome Caſes, 1 I compound — the Sheriff, Oc. as up- 


the Place of Under- Sheriff, or oblige him to any Expence or Diſ- 
burſements, but ſuch as have been cuſtomarily ſuſtain d by the Under- 


£ 


Toke Any Reward for the ſame, diretily. or indirettly, on Forfeiture 


of 5001. [See Of the Sheriff ante, and Of - Franchiſes and Liber- 
©." Fres, Book 1. ch, r Ih aig! 3 oe War Oo antes 3 an 


By the 6 Georg. chap. 21. N Sheriff, Under-Sheriff,. &c. ſhall 


maße ont Any Warrant before They have in Their Cuſtody the Writs 


porn which fuch Marrants ought to iſſue, on pain of 101. 


** 


CS au of England. 7 


2. A Bailiff is a Servant and Miniſter of the Law, and a Servant 
to the Party who employs him, to ſummon, arreſt, diſtrain, GCc. 
q The Sheriff himſelf is call d Ballivus, and his County Balliva. 1 1 Inſt. 61. b. 
But there Bailiff ſignifies an Officer concerned in the Adminiſtration 158 b. | 
of Juſtice. But by Bailiffs in this Place, I mean thoſe Under-Officers © 74% 
that more immediately belong to the Sheriff, and arc appointed by | 
him as his Servants; fuch are Bailiffs of Hundreds, and Special Bai- 
liffs. Bailiffs Errant or Itinerant are out of Uſe. Bailiffs of Hundreds 
are Officers to execute Writs, to colle& the Poſt-Fines, Fee-Farms of 
the King, Gc. for the Sheriff; to attend the Juſtices of Aſſize and 
Gaol-Delivery, and Juſtices of the Peace, in their Courts. The Exe- 
cution of all Writs which come to the Sheriff, or his Under-Sheriff, 
ought to be executed by Bailiffs of Hundreds, tho now the Uſe is to 
put in Special Bailiffs with them. A Special Bailiff is an Officer of 
the Sheriff to execute ſome particular Writ, &c. and for that Time 
only. His Arreſt is the Arreſt of the Sheriff; and if he ſuffers a Priſo- 
ner to eſcape, an Action lies againſt the Sheriff. And if the Priſoner 
is reſcued, the Return of the Reſcous ſhall be, That it was done to 
the Sheriff himſelf. The Statute of the 27 Eliz. chap. 12. does hot 
extend to ſpecial Bailiffs, ſo that in Effect the Deſign of that Statute 
is evaded, and too looſe a Reſtraint laid upon thoſe who are uſually _ 
a great Grievance to the People. 1 However, the Sheriff ſhall an- *Dr. & Stud. 
ſwer for the Miſdemeanors of his Bailifts, if they offend in their Of- ia : | ay 
fice, tho he may have his Remedy over againſt them. «© 
é Every One is bound by the Common Law to aſſiſt not only the * 3 laſt. 193. 
Sheriff in His Office for the Execution of the King's Writs according 
to Law, but alſo His Bailiff that hath the Sheriff's Warrant and his 
Authority in that Caſe. If He refuſes to do it, being required, He 
En , EIT 
dA Bailiff ought to ſhew his Warrant when the Party ſubmits Him- * 6 Rep. 54. 
= Afelf to the Arreſt, if required. [See Of Murder in Reſpett of the 9 Rep. 69. 
= Perſon Killd, Book. chap. 1. Of Arreſt, Book 4. chap. 4. See al 
= fo Of Bailiffs of Liberties, Book 2. 22 2. Bailiffs of Lords of 
Manors, Book 4. chap. 1. Of the Court-Baron. | 


27 the 1 H. 5. chap. 4. They who have been Sheriffs Bailiffs for 
one Tear, ſhall not bear that Office for three Tears next following. 


An excellent Law, but Pity that it is not put in Practice. 
By the 23 H. 6. chap. 10. The Bailiff's Fee for an Arreſt is Four- 

_ By the 3 Georg. chap. 15. None ſhall take to Farm or buy the Of- 
Je of Bailif, in pain of five Hundred Pousmde. 


| [See.Of the Sheriff, and Under-Sheriff ante, and Of an Arreſt un- 
der Title J/#its, Book 4. chap. 4. eee eee cr 

z. The next Officer under the Sheriff is the Gaoler, (from Geol a 
Priſon) or Keeper of his Priſon. u Femme Coverts or Infants may be * 2Inft. 382. 
—.— of Gaols, and are liable to be charged in Execution for E- Ne ++ 
ICAPCS, | | | 
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An Inſtitute 


* 2 Inſt. .oo, The Cuſtody of County Gaols is * incident to the Office of the 
10 Sheriff, and inſeparable from it, [See the 19 H. 7. chap. 10. ] tho' the 
Gaol it ſelf does belong to the King, and is to be repaired at the 
common Charge of the County. The Sheriff being the immediate 
Officer of the King's Courts, ſhall be anſwerable for all Eſcapes, and 
be ſubje& to Amerciaments; and therefore he ſhall put in fueh 
Gaolers as he will anſwer for; from whom he ought to take good 
85 Security to indemnify him. [See the 14 Ed. 3. chap. 9. | 
2 Inſt. 589, The 2 Cuſtody of Gaols may be granted to one in Fee, and may 
be held by Preſcription, and yet the Priſon it ſelf is the King's, as be- 
fore obſerved. _ = SO dS END I ER 
| Where there is no publick Gaol, the Sheriff may remove his Gaol 
: from one Place to another within his County; but cannot demand a 
* 2Inft. 7505. particular Place without Preſcription, “ New Gaols cannot be erect- 
ce without an Act of Parliament. [See the Statutes For Building 
or Repairing Gaols, Poſt.] In many Places the Gaol of a Town, 
which is a County of it ſelf, or a Place privileg'd from the 3 5 
is yet a Gaol of the County; and ſerves for the County at large. As 
 Newpate in London ſerves as well for the County o Nadal. ex as 
Tondon; which was ſo order'd when London was taken out of Mid- 
 dleſex, and made a County by it ſelf. 5 5 
I ho' the Sheriff muſt make ſuch Gaolers for which he will an- 
ſwer; yet if there is a Default in the Gaoler, an Action does lie 
» afl. 592, againſt the Gaoler; as for an Eſcape, c. “ He who hath the Cu- 
Just. gi. ſtody of the Gaol wrongfully, or of Right, ſhall be charged with 
the Eſcape of Priſoners. And he who hath the Cuſtody of a Gaol in 
DDr. & Stud. Fee, and doth ſubſtitute another at Will, or for Life, under him, 
en ? be ſhall be —_ Action upon Eſcape, that hath the actual 
9 Rep 98. Poſſeſſion, if he is ſufficient. But if he is not ſufficient, Reſpondeat 
left. 382, Fuperior. This is to be underſtood, when one hath the Cuſtody of a 
To 114. Gaol of Freehold or Inheritance. In common Caſes, the Sheriff or 
the Gaoler are chargeable at the Piſcretion of the Party, But the 
Sheriff is moſt uſually charg d. 5 . „„ 


An Eſcape is when one that is impriſon'd in the common Gaol of 


4 Rep. 34. 
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5 the County gets his Liberty before he is delivered by Order of Law. 
Terms of 4 An Eſcape is either negligent or voluntary. Negligent, when one 
= . . is arreſted and in Priſon, and afterwards eſcapeth againſt the Will of 
im that had him in Cuſtody, and is not freſhly purſued and taken 
before the Purſuer loſeth Sight of him. Voluntary, when one hath 
another under an Arreſt or in Priſon, and afterwards conſents to let 
im go whither he will, and he goeth accordingly. @_ „ 
3 Rep. 52. © If after a Negligent Eſcape, the Gaoler at any Time retakes the 
Ia. 114- Priſoner upon freſh Purſuit, (7. e. upon a f ſpeedy and continual Pur- 
"39: ſuit) he ſhall be excuſed, and the Priſoner ſhall be ſaid to be in Exe; 
cution again. Under this Pretence of Re-taking, or freſh Purſuit, 
Gaolers frequently protect themſelves, when they are ſued for letting 
Priſoners go at large. If a Priſoner of his own Wrong eſcapes and flies 
into another County, the Sheriff or his Officers, upon ſuch Purſuit, 
may retake him; and tho' he is out of the View, yet if freſh Purſuit 
is made, and the Priſoner is re-taken a long Time after, he ſhall ſtill 
be ſaid to be in Execution, if he was re-taken before any Action 
s 4 Rep. 84. brought againſt the Sheriff, (5c. & If Traytors and Rebels wes 190 
I Prifon 


— 


—— ttt. 
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Priſon by which the Priſoners eſcape, the Gaoler may be charged 
with the Eſcape and puniſhed ; for he may have his Remedy over 
againſt them ; not if they are the King's Enemies that break the Gaol. 
Bat in a negligent Eſcape, h Judges uſually make favourable Con- 
ſtructions on the Behalf of the Gaoler. ; 
i A Reſcous of a Priſoner upon an Arreſt or Mean Proceſs before he * i Roll. Abr. 
is brought to Gaol, may excuſe the Sheriff, ec. in an Action for the 1712 1 
Eſcape, becauſe he is not obliged to have a Poſſe Comitatus ready to 193, 19 8 , 
attend him in the Service of every Mean Proceſs. But otherwiſe when 

the Priſoner is taken upon Execution, or when the Priſoner is in the 
Gaol and is reſcued. ET e 
But now for Voluntary Eſcapes. * A Priſoner in Execution ought 


h 3 Rep. 44; 


Rep. 43,44. 
got to be allow'd to go out of the Gaol; for it is an Eſcape. The * _ 
Sheriff ought to keep him in arid & ſalud Cuſtodid. [See Jeſt. 2. 3 Cro. . 
chap. 11.] If he is removed by the Gaoler from County to County, 466, 492. 


= by Vertue of an Habeas Corpus, it is no Eſcape ; tho' he does not go 


the direct Way to that County. If a Man eſcapes with the | Contr 
of the Gaoler in Civil Caſes, or with the Conſent of the Plaintiff, he 
cannot retake him. If he doth, the Priſoner may have an Audits  _ 
Oxerela. ® If a Woman is Warden of the Fleet-Priſon, and a Priſo- » Plowd. r7. 
ner in the Fleet marrieth her, this is a voluntary Eſcape in the Wo- - 
man; for now the Priſoner cannot be under her Power. Thus if the 
Sheriff or Gaoler marrieth a Woman that is in Execution for Debt, 

ſhe cannot be a Priſoner to her Husband. u If the Sheriff, c. con- * 3 Rep. 44; 
ſents that one in Execution ſhall go out of the Gaol for a while, this * Re. 100. 


, 3 Rep. 52. | 


is an Eſcape, tho' he returns at the Time appointed, _ i 
It is often to be conſidered, Whether an Eſcape is upon a Mean 
Proceſs, (i. e. after one is committed to Priſon upon the firſt Arreſt) 
or upon an Execution, which is by Proceſs after Judgment. Now 
= Gaolers are more cautious of voluntary Eſcapes after Execution, 
than upon Mean Proceſs: Becauſe upon Execution, the Debt and Da- 
= mages will appear upon Record, and fo are more eaſily recover'd 
© againſt them than upon Eſcapes on Mean Proceſs, where there is a 
greater Liberty to make an artful Defence. [But ſee the 8 & 9 V. 3. 
W chap. 26, infra.) SET TBF ⁵ 
Voluntary Eſcapes in ꝰ Criminal Caſes are very dangerous to the „: Inft. 58g, 
Sheriff or Gaoler. The Sheriff or Gaoler is eſteemed to be guilty of {Þ c , 
the Crime, for which the Priſoner eſcaping was committed, if he was Dar. ch. 14. 
committed by lawful Warrant. If he was committed for Treaſon bag. 339. 
or Felony, the Sheriff or Gaoler in a voluntary Eſcape ſhall anſwer 
for Treaſon or for Felony; and that Officer that permitted the E- 
ſcape, ſhall ſuffer the Puniſhment. p The Sheriff muſt anſwer for * Dr. & Stud. 
the Gaoler in Civil Caſes, but not in Criminal. 4 If a Priſon be ſet — 3 
on Fire, unleſs it be by Privity of the Priſoner, he may break Priſon HI. P. &. 114. 
to ſave his Life. If a Conſtable brings a Perſon to Gaol, and the * Inſt. 39. 
Gaoler refuſeth to take him, the r Vill where the Conſtable liveth Hf. C. 114. 
ſhall be charged with him, and the Gaoler fin d. [See Of Publick 2 wr ue 


Ir. ch. 170, 
Felonies Book 3. chap. . b 


By the 5 H. 4. chap. 10. None hall be 4mpriſon'd by any Juſtice of 
Peace, but only in the ſ common Gaol. [See the 23 H. S. chap. 2. 1 Rep. 120. 
11 & 12 . 3. chap. 19. and the 6 Geongs chap. 19. infra} !] Res. 


By 
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By the 7 H. 4. chap. 4. In an Action of Debt brought againſt a 
Gaoler which letteth a Priſoner eſcape, a Protection ſhall not lie. 
By the 23 H. 6. chap. 10. The Gaoler's Fee for a Commitment is 
 Four-pence. And if he doth any Thing contrary to this Act, he, for- 
 feits treble to the Party grieved, beſides forty Ponnds to be divided be- 
twixt the King and Proſecutor. 55 
By the 3 H. 7. chap. 3. Thoſe that have the Cuſtody of Gaols, mſi 
certify the Names of all Priſoners to the Fuſtices of Gaok-Delivery, 
in pain of five Pounds for every Default. 1 
By the 8 and 9 W. 3. chap. 26. If the Keeper of any Priſon ſuffers 
any Priſoner committed on Contempt, Mean Proceſs, or Execution, to 
be ont of the Rules, except on Habeas Corpus or Rule of Court, it 
hall be; denied , ne a PC rene. 
Every Perſon obtaining Judgment in an Action of Eſcape againſt 
the Marſhal of the King's Bench, or Vardem of the Fleet, ſhall have 
not only the Remedies allow'd by Law, but the Profits of the ſaid 
Marſhal and Warden, or ſome fit Part there,; which ſhall be ſeque- 
fired toward Suti faction of the ſaid Debt, with Coſts and Damages. 
And if the Keeper of any Priſon takes Money to connive at any 
Eſcape, he ſhall forfeit five Hundred Poumdi, and his Office. 
Aud no Re-taking, or Freſh Purſuit, ſhall be given in Evidence 
in an Action of Eſcape, unleſs eſpecially pleaded, and Oath made by 
the Keeper of the Priſon, That ſuch Eſcape was without his Con- 
ſent. But if ſuch Affidavit prove falſe, ſuch Keeper ſhall forfeit five 
e,, k...... 
_ Likewiſe, if any Priſoner in Execution eſcapes, the Creditor may 
re-take ſuch Priſoner by any new Capias, or may ſue forth any other 
Aud if any Keeper refuſes, after one Day's Notice, to ſhew the Pri- 
ſoner i Execution to the Creditor, or his Attorney, it ſhall be judged 
Fo ar ie Og nee nts 
N he | Keeper of any Priſon take more than two Shillings and 
: 8 by the Mee for Chamber-Rent, he ſball forfeit twenty 
% V% w doped Boeido 0 
By the 11 and 12W.3. chap. 19. 10 Ann. chap. 14. The Fuſtices 
of the Peace upon Preſentment of the Grand Fury at the Aſſizes 
may aſſeſs the County for building or repairing Gaols. |See the 
All Felons ſhall be impri ſond in the common Gaol only, heregf 
the Sheriff ſhall have the Keeping. [But ſee 5 Ann chap. 9. 6 Georg. 
ap. Tor YE m my els 
This Att ſhall not prejudice ſuch as have any common Gaols by 
Inheritance, for Life, or Tears; nor charge any Perſon in any City, 
Town, &c. which have common Gaols for Felons taken in the ſame.” 
By the 1 Ann. Sell. 1. Stat. 2. chap.6. F any Perſon charged or 
committed in Cuſtody in the King's Bench or Fleet in Execution, or 
on any Mean Proceſs or Proceſs of Contempt, ſhall go at large, upon 
Oath thereof made in Mritiug before the Fudge of the Court where 
the Commitment, Action, Fudgment or Execution was, ſuch Judge 
Hall commit ſuch Perſon eſcaped to the common Gaol of the County _ 
where retaken, there to remain without Bail, till diſcharged by Law. 


And if the Sheriff, &c. ſuffers the Priſoner render d to eſcape, be 


Ms 
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be 1 ar the ale of the King 8 Bench or Harden of the Fleet are 
for ſuch N 98 23 
- By the 5 Anne, chap p. 9. One that eſcapes (being taken by Virtue of 
the 1 Ann. ) hall be der, to the Pri ſon where the Sheriff keeps 
Debtors, inſtead of the common Gaol: Aud if the Priſoner Bſeapes, 
The Sheriff ſhall be Anſeerable as in other Eſcapes. 
The Judges mention'd in the 1 Ann. moy Grant Warrants pon 
= Oath made in Mriting before Commiſſioners empoezer d to take Atſida⸗ 
bits ia the Country; and the e may be taken upon rhe Lord 45 
Day by Virtue thereof. 
Fam Perſon in Cuſtody for not performin any Deere of Ghan- 
cery or Exchequer, whereby Money ts decreed, ſhall eſcape, the Per- 
| ſons to whom the Monty. is decreed, ſhall have the Jame Remedy a+ 
gainſt the Sheriff as if the Perſon eſcaping had been in Cuſtody upon 
Execution; and recover the Lee with C in any of: the Courts at 
Weſtminſter. e | 
Ax the 3 Georg. chap, I 15. None ſhall take to Farm c or 0 the 02 
fice of Goaler in ain of . Hann Pounds. ee 
(See che 5 George chip. 24. Geng the Gaoler $ Duty in the 
Cuſtody of Bankrupts. And the 6 Georg. chap. 19. when 13 * T 
of the Peace may commit Vagrants, and Other Criminals charg'd 
4x ko 4 pp Offences, either to the Common Gaol or Houſe of Correc- : 
tion.] . 
By the Common . no 0 Seri Baie or othite of the King 's * 2 Taft. 74. 
© Miniſters, ought to take any Reward for doing his Office, only of te 
= King. But ſince the Common Law has been * incredible E a 
= tortions and Opp rote have eue __ 


vx I. . of the Mawr 5 are > thak: * are e apf . gs the King 8 | Juſtices of 
' Commiſſion to. keep the Peace of the County where they dwell. Of be Peace. 
| whom, ſome are made of the zor um, (from the Words in the Com- 
miſſion, 25 vorum A. B. C. D. E. F. unum eſſe volumus) becauſe ſome 
Buſineſs Importance ſhall not be diſpatch! d without the Preſence : 
of them, or one of them. 
= Heretofore there were u en of the peace at Gammon « 2 Toft, 74. 
Law, elected by the County, upon a Writ directed to the Sheriff, But“ 
the Election of Conſervators is transferr d by Statutes from the Peo- 
ple to the King; and at laſt Juſtices of the Peace are created Conſer- 
vators of the Peace by Commiſſion or Letters Patents under the Great 
Seal. The Power of conſtituting them is only in the King, tho they 
are uſually made at the Diſeretion of the Lord Chancellor or Ow 
Te Fi by the King's 3 not that the Power can be transferr d 
gd in a Subject: King may appoint in e County i in E. - 
land and Wales as many as he ſhall think fit. 85 . : 
They are Juſtices of Record ; for none but Juſtices of Danes can 
take a Recognizance of the peace. Their Power ariſes from their ha 
8 Commiſſon,: or from Statutes. 85 
1. By Vertue of ſome Words in their Commiſſon, 40 n 
uod aſſignavimmus: ont conjunttimn & diviſum & quemlibet veſtrum Fu- 
Fin artos noſtros ad Pacem noftram is Comitatu naſtro . Conſer- 
vandam, &c.) every Juſtice is appointed Cumſeruator of the Peace, 
and hath a ſeparate Power, and may do all Acts concerning it * 
an 
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Behaviour. 


and by himſelf, and even to commit a Fellow - Juſtice upon Treaſon, 


Felony, or Breach of the Peace. This is the ancient Power touch- 


ing the Peace, which a Conſervator of the Peace had at Common 


Law. As ſuch, every Juſtice of the Peace may bind to the Peace br 
Good Behaviour at Diſeretion; and for Defect of Sureties may com- 
mit to the common Gaol. [See 6 Georg. chap. . ante. 
By Vertue of another 4ignavimus or Clauſe in the Commiſſion, 
Two Juſtices of the Peace, on Quorum) have a joint Power, 1. To 
enquire by Jury of all Offences mention'd in the Commiſſion, 2. To 
take Indictments. 3. To grant Proceſs thereupon. 4. To hear or 
try the Offence upon Indictment. Theſe are Matters that are to be 


| tranſacted. at the General Quarter-Seſſions. [See of the Cort of the 
General or Oparter-Seſſions. Book 4. chap. r 


2. By Statutes, Power is given to Juſtices of the Peace, to which 


their Commiſſion does not reach. And the Statutes of the 4 H. 7. 
chap. 12. 33 H. 8. chap. 10. and 37 H. 8. chap. 7. give a further ge- 


neral Power than is expreſſed either in their Commiſſion, or in any 


particular Statute. There are alſo ſeveral Statutes which are not 

| mention'd in their Commiſſion, and yet the Execution thereof is com- 

mitted to the Care of the Juſtices by expreſs Words in the Statutes. 
But all ſuch Statutes which do give Authority to the Juſtices, are a 
ſufficient Commiſſion of themſelves, tho thoſe Statutes are not re- 

ferr'd to in their Commiſſion. | Theſe Statutes are to be executed as 
they direct; wherein if no expreſs Power is given to any oue Juſtice, 

psc can admoniſh only; and if not obey'd, may make Preſentment of 

it upon the Statute, and with his Fellow-Juſtices hear and determine 

it in Seſſions; or he may bind the Offender to the Peace, or the Good 


Some Statutes impower One Juſtice of the Peace alone to act. Some 


Statutes require to, three, four, fix. Of which Statutes where one, 
Gc. may act, there are ſeveral Collections in Print. [See Dalt. 
Blackerby, &c. _— „ ern rei 


The Authority that they uſually exerciſe from Statutes, is con- 


cerning Ale-houſes, Apprentices, Badgers, Bail, Bakers, Baſtards, 
Beer and Ale, Carriers, and Prices of Land-Carriages, Church-war- 
dens, Conſtables, Cottages, Curing and Swearing, Drunkenneſs, Ex- 
_ ciſe, Felonies, Forcible Ly and Detainer, Foreſtallers, Games not. 

lawful, the Game, (and in 
Guns, Greyhounds, Setting Dogs, Ferrits, Snares, Nets, Hares, Par- 
tridges, Pheaſants, Pidgeons, Hawks, Fiſh, Deer, Cc.) Gaols, Gun- 
powder, Hackney- Coaches, Hedge- Breakers, Highways, and Survey- 
ors of Highways, Houſes of Correction, Labourers, Leather, Lord's- 


elation to it concerning Game- keepers, 


Day, Defaults about Money, Poor, (as ſetting them to Work, Set- 
tling them in a Pariſh, or Removing them from a Pariſh) and Over- 


ſeers of the Poor, Papiſts, Plague, Quakers, Rates and Pariſh-Taxes,' 


Regrators, Riots, Robbing Orchards, (5c. Servants, Soldiers, and 
providing Carts and Carriages for them upon their March, ſmall 
'Tithes, Treaſurers of the County, Vagabonds and Vagrants, Wages, 


Waggons and Waggoners, and Prices of Land-Carriages of Goods by 


f N 


Waggoners, Weights and Meaſures, Wood-ſtealers, and Deſtroyers of 


% 
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Several Statutes do impower Mayors and other Magiſtrates in 
Corporations to act as Juſtices of the Peace within their particular 
Precincts, who, beſides what the Juſtices of the County may do, take 
eſpecial Care concerning the Aſſiſe (or Ordinance) of Ale and Beer, the 
Aſſiſe of Wood Billet and Faggot, Artificers and Victuallers, Beer- 
Veſſels, Veſſels for Salmon, Herrings and Eels, Dying, and of many 
other Matters relating to Trade. | See Dalton 25 . 
The Power executed by the Juſtices out of Seſſions is chiefly by 

| Warrant, Recognigance and Mittim uu. 

A arrant is a Precept to ſome Officer to bring an Offender before 
the Juſtice, or to levy a Penalty by Diſtreſs, &c. and muſt be under 
the Hand and Seal of the Juſtice, or his Hand at leaſt. If it iſſues out 

= for the Peace or Good Behaviour, it muſt contain the ſpecial Matter. 

= [Sceof the Petty Conſtable, Pate Th 8 . 


A Recognizance is a Bon 


. , 


of Record acknowledged to the King, 
upon Condition to pay a certain Sum of Money if the Condition is 
not performed; as to appear at the Aſſes or Quarter-Seſſions, to be 
of the Good Behaviour, c. If a Juſtice * compounds Recognizances, * 1 Sid. 192. 
and docs not return them to Seſſions, an Information lies againſt 
VA Alittimms is a Precept in Writing directed to the Gaoler under 2 Inſt. 52, 
the Hand and Seal of the Faſtice, (containing the Cauſe of the Com- 55 
mitment) for the Receiving and ſafe Keeping of an Offender in Pri- 
| fon untill he is delivered by Law. A Mitti nus need not be under 
Hand and Seal, if it is made by Order of Seſſionns. 
2 The Power to demand Security for the Keeping of the Peace, * 1 Inſt. 
or for the Good Behaviour, and for Want of Security to commit to 2 is, 
| Prifon, does prevent a World of Miſchief. [See the 21 Fac. 1. chap, ke. 
8.] The 4 Wife may have it againſt the Husband, and the Husband |, 2 Pe 
againſt the Wife. O. But Feme Coverts and Infants ought to find ch. 117. 
| Security by their Friends, and not to be bound themſelves. A Juſtice — 
may not only grant it at the Þ Requeſt of any Perſon, but he may Dalton, . 
demand it ex Officio at Diſcretion. But he ought not to demand 1 
_— for the Good Behaviour againſt one for Defaming another. It is 
ſaid that a Warrant for the Peace or Good Behaviour cannot be grant 
ed againſt a Lord of Parliament by a Juſtice of Peace; it muſt be by 
Subpena out of Chancery. But © one Juſtice may grant his Warrant, © Dalton, p. 
for the Peace againſt another Juſtice of Peace, as he is Conſervator of 88. ch. 117. 
the Peace, as before hinted. Breaches of the Peace or the Good Be- 
haviour may be in many Inſtances. But he that demands Security 
for the Peace, muſt make Oath before the Juſtice of Blows given; or 
that he ſtands in Fear of his Life, or ſome bodily Hurt, or that 
he fears that another will burn his Houſe, c. before the Juſtice can 
grant his Warrant. [See Book 3. chap. 3. Of Offences againſt the 
Pabbch Pace} PP ee ee nd ns 
If one does make an Aſſault upon a Juſtice of Peace in the Execu- 
tion of his Office, he may not only defend himſelf, but may alſo ap- 
prehend the Offender, and ſend him to Gaol till he finds Sureties fbr 
the Peace. And he may likewiſe record a Fortible Entry upon his 
covvn Poſſeſſion. In other Caſes he cannot be Judge in his own Cauſe 
in any Thing relating to himſelf, Here therefore it would be adviſe- 
able to act in Conjunction with another Juſtice. [See the 43 Elia. 
chap. 7.1 H one abuſeth Him by Words before His Face, or _—_ 
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His Back, in relation to his Office, He may be bound to the Good 


Behaviour for his Sawcineſs to a Magiſtrate; 4 but if He is Abuſed 
in the Execution of His Office, The Offender may be alſo Indicted at 


the Quarter-Seffions and Fined. To ſpeak contemptibly of His War- 
rant, or to caſt it into the Dirt, is a Contempt againſt the King's. 
Proceſs. But if one Abuſes a Juſtice of Peace by Words that do not 
Relate to His Office, it ſeems to ſtand only as in the Caſe of other 
Perſons that are not Magiſtrates. [See Of Miſpriſion, Book 4. chap.-3.] 


I do not ſpeak here Of Actions of the Caſe for Slandering a Juſtice, 


e . 


of the Peace in Relation to His Office; for an Action may lie where 
no Indictment lies. e e 
e 4 Inft. 176, 


One or more Juſtices of the Peace cannot make a Warrant upon 
a bare Surmiſe, to break open any Man's Houſe to ſearch for a Felon 


or ſtolen Goods, tho commonly the Houſes of poor People are often 
ſearched by Vertue of ſuch Warrants for ſtolen Goods. But for 
Breaches of the Peace, Doors may be broke open to take an Offender. 


And a ſworn Officer need not to ſhew his Warrant, but he ought to 


tell the my of it, as beforementioned. [See of Proceſs, Book 4. 


Death of the King. [But ſee x Aun. chap. 8.] 2. By Diſcharge un- 
der the Great Seal. 3. By a Superſedeas, 4. By Granting a new 
Commiſſion, f of which they that are left out muſt take Notice after 
Publication at the next Seſſions. [See 1 & 2 Ph. & M. chap. 18.] 
5. By Acceſſion of an Office, as by being made Sheriff or Co- 


14 Inft. 165. 


The Power of Juſtices of rhe Peace is Determined, 1. By the 


44 T0ft, 181. 


Jy the 3 H. 5. Stat. 1. chap. 4. Juſtices of the Peace in every 
| Shire named of the Quorum, ought to be reſident in the ſame ; except 


8 By the 34 Ed. 3. chap. 1. Authority is given to Juſtices for pre- 


venting Offences, as to bind to the Good Behaviour, &c. © 


Lords, F Serjeants at Law, and the King's Attorney. 


b x Rep. 120. 


By the 18 H. 6. chap. 11. None Fake u learned in the Law, 


uftices & the Peace, unleſs their 


By the 5 H. 4. chap. 10. A Fuſtice ought to ſend Offenders to the 
common Gaol, Therefore the Juſtices in London ought not to ſend 


them to the h Ce; &c. [But ſee 6. Georg. chap. 19]  _ 


or inhabiting Corporations) ſhall be 
Lands are worth twenty Ponnds a-year. 


By the 3 H. 7. chap. 1. Juſtices of the Peace at the next General 


Seſſions ſhall certify Recognisances taken for keeping the Peace, &c. 


Ses the 13 H. 4: chap. 7. 4 H. 7. cha 1 7 2 6 Ed. 6. chap. 15. 
5 Elia. chap. 1. 5 Elis. chap. 4. 13 Elis. chap. 2. 1 Fac. 1. chap. 4. 
36 4W.& M. chap. 12. For Forfeitures incurred by Juſtices for Neg- 


V the 3 H. 7 chap. 3. Tro Juſtices (one Quorum) have Power to 
let to Bail Perſons bailable by Late; and ſhall certify the ſame at the 
next Quarter-Seſſions or Gaol-Delivery, in Pain of ten Pounds. See of 


Bail, Book 4. chap. .] 


z lect of Duty. | 


ef the Peace, &. He and His iframes may plead the General Tue, 


By the 7 Jac. 1. chap. 5. If an Action is brought againſt 4 Fuſtice 


and give the Special Matter in Evidence ;' and if a Verdict, &c. 44 
for him, he ſhall be allowed donble Coſts. (See 21 Fac. 1. chap. 12. 
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moſt Counties there are four, beſides ſeveral ſpecial Coroners in divers %. 


 roner;;. and he may view a Body, and record it where: 
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- Note, That a -Infire; 9 when "i 1 the A N 455 banks 


= not ſet for his Commiſſion, unn, it is record e d, an d _ 


eth.\ with the > Cuſtas Rep nlarom. 404 


2 fees 5 W. & M. chap, 4. :. The Karate of che 34 . 35 H. 8. | 


hap. 26. 45 repealed, by. pH x Ballen e Fe rel in Lee evere 
wider to cight in each e 


(See of G onfables inf 7a, a * Dalton e concernin 18 2 ces of the : 
Peac (x, chap. 1, 2, 3 4 55 6. 


III. 1 The 8 (Coronator d Crondi) i is an Officer of the King, Of he co. 


that hath. Cognizance of ſome Pleas of the Crown. He is to be k ele&- 1 int 


i 2 Inſt. 31, 


ed in full County, (i. e. at the County-Court) by the Frecholders, 32, 176. 

upon the King's Writ De Coronatore eli gemdo; Les the 28 Ed. 3. 15 . 
chap. 6. 6.] and ought to have Lands in Fee in the County to anſwer 175, 549. 
all People, [See 3 Ed, 1. chap. 10. 14 Ed. 3. chap. 8.] though now F. N. 5. 3. 


mean Perſons execute the Office. But if the Coroner is inſufficient, 
the County, as his Superior, ſhall anſwer for him. He ought to exe- 
cute. A Ottice in Perſon, for he is a, J udicial Officer, tho' ing ear E 
too of ften appointed. The Number of Coroners are not fixed. 1 In 1 2 laſt. 175, 


4 Inſt. 271. 


Liberties and privileged Places, as the Coroner of the m Verge, Cc. = 2 la. 449) . 


[See 28 Ed. 1. chap. 3.] and by Charter ſeveral Corporations Rave, 7 
Power to chooſe Coroners for their Precincts. 15 25 Rep. 46. 


The Lord Chief Fuſtice of the King's Bench is u * Sovereign Ce- 1 4 Rep. 57. 


ever he is. 


The Lord Mayor of London is Coroner of that City ; but the ;* 3 Rep. tag. 


| I TR en I *. 


13 Nikl 270. > 


The Power of Coons: is either Judicial or Miniftenial,': 222 
The p Judicial Authority (both of general and ſpecial e 6 187 4 Inf. 271. 


in Caſe where one comes to a violent Death by Felony or Miſchance, 9 . 
to pronounce judgment upon Outlawries in the County-Court, to 
take and enter Appeals of Murder, Sc. tho he cannot proceed any 
| further, but muſt deliver them over to the] uſtices. He may alſo en- 
quire of the Eſcape of the Murderer, Tr 

Deodands, (5c. — of no Felony, except of the Death of a Man, and 
47 View of the Body. ¶ See of the Court of the Coroner, Book 4. 


Rep. | 119. 


ure-Trove, Wreck of Sea, 


1. and the 4 Ed. 3. 3h Ed. 2.24 Ed., 3: chap. 6, 28 Ed. 3. ns bl 
1 8. chap. 7 


# "The q "Min fterial Power of a [Coroner i is exerciſed when ru 


ordered to the Coroner to execute the King's Writ, upon a juſt Excep- 3 be: * 
tion made againſt the Sheriff, as that the Sheriff is a Party, Oc. One 


cannot return the Proceſs, if there are more in the County. r 
The Juſtices of Aſſize and of the Peace have Power to puniſh: the : 
Defaults of Coroners. ph 
. A Coroner may be Diſcharged. of his Office by. the King” 5 Writ, r de 155 w. B. 
Coronatore. exonerando.. But .a Coroner remaineth tho the f King 


Re t. 
dieth, becauſe he is choſen by the County, and bis Election returned al. 125 


of Record in Chancery. Otherwiſe of thoſe that hold their Places fa loft, 73. 
by Writ,, Commiſſion; Letters Patents, Oc. [See 1 Aum. chap. 8.] 


IV. The Treaſs urer of the County is he that keeps the e ee Of the Trea« 
There are. two of them. i in each County, to be choſen by the "Fu jor r wy 
A FEES | | M 2 5 . rt 85 


An Infirute of the | ; ' Book 1 


part of the Tuſtices of the Peace, c. at Eaſter SAfioris. The "muſt 
have ten Pounds a-year in Land, or one hundred and fifty pounds 
in Perſonal Eſtate, and ſhall not continue in their Office above 
a Year. The Treaſurer that refuſes to execute the Office, may 
be fined by the Juſtices three Pounds at the leaſt. The County- 
Stock is raifed by rating every Pariſh yearly at Eaſter Seſſions; and is 
to be diſpoſed of to charitable Uſes, as for the Relief of maimed Sol- 
diers and Mariners, Priſoners in the Kizg's Bench and Marſhalſea, and 
in the County-Gaol, for paying the Salary of the Governours of Hou- 
ſes of Correction, as alſo for ye Relief of poor Hoſpitals and Alms- 
| houſes ſituate within their ſeveral Juriſdictions, Cc. 
I) ] he Treaſurers are to Accoum yearly at Eaſter Seſſions, or within 
ten Days after, to their Succeſſors, in Pain of five Pounds at leaſt, 
to be impoſed by the Juſtices in Seſſions. 
Iuheir Daty is ſet forth, the Manner of raiſing a Stock; how it ſhall 
be dif poſed of, and how they ſhall Account, &c. in the Statutes of 
the 43 Elis. chap. 2. 43 Elis. chap. 3. 7 Fac. 1. chap. 4. 11 and 12 
WW. z. chap. 18. 5 Ann. chap. 32. | See ol the Receiver Tok Priſoners, | 
I 12 JF. z. chap. 19. and "of the Treaſurer upon raiſing a Tax for 
1 Bridges, 1 Ann. chap. 18. and for his Duty concerning T ranſportation ; 
of Offenders, 6 Georg. chap. 23.] 
WWW LM Conftables ntiortly- written Coning tables, from Coning a 
5 "la ny: 8 Word, ſignifying King, and Staple, Stability or S — 1 
. Officers appointed r the Preſervation of the Peach in Hun ds, Pa- 
9 1 riſhes, and Towns. 5 
„ A = Conſtable is either a Chief or E 105 Conſtable, or a Perry Con- 
„4 Inft. 461. 1. The u Hi 5 Conſtable 3 is an Officer: over the hol Hundred, * 
Dalton, ch. is uſually e and ſworn before the 3 of the Peace at their 
by 5 * Quarter-Seſſions. He is ſometimes choſen by the Juſtices in their ſe- 
veral Diviſions; tho by the Common Law He ought to be choſen in 
the Turn or Leet. He is forced to ſerve, if legally nominated and 
choſen. [See 34 H. 8. chap. 26. for Vale. ! 
This Chief Tbaltable is as it were the Overſeer and Director of the 
Petty Conſtables, Headboroughs, and Tithing- men within his Hun- 
dred. His Duty is chiefly contained in his Oath, which is in Effect, 
'To ſee the Peace kept, to apprehend Felons, Rioters, Cc. or to make 
Hue and Cry, to ſee the Watch duly kept in his Hundred, to fee 
that the Statutes made for the Puniſhment of Rogues, Vag abonds, 1 
c. be duly executed, to have a watchful Eye on unlawful . 4 
Houſes, to preſent all inordinate Tippling 5 Drunkenneſs, Bloo- 
| ſheddings, Affrays, Oc. and Popiſh Recuſants within his Liber- 
ty; to execute Precepts and Warrants to him directed from the Juſti- 
ces of the Peace, Oc. He ought to make Returns before the Juſti- 
ces of Peace in Seſſions, or in the monthly Meetings of their Diviſions, | 
(and to cauſe the Petty Conſtables to make Returns) to all the Arti- 
cles contain'd in their Oath, or that concern their Office. Beſides what 
is expreſly contained in their Oaths, they are to return all Victuallers 
and Ale-houſe-keepers that fell without Licenſe; all ſuch Perſons as 
divide their Houſes into ſeveral Tenements, and do entertain Inmates 
to the Annoyance of the Neighbourhood, and are likely to be a 
Ge: Bo to the Pariſh ; the Defaults of Petty Conſtables, 'Tithing-men, 
Ce or — to epprehend and "oY Beggars, Vagabond, _ 
and 
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and ſuſpicious Perſons, Whores, Night-Walkers; Mothers of Baſtards 
| who are like to be chargeable to the Pariſh ; thoſe that refuſe to 
take poor Apprentices ; all Defe&s in Highways and Bridges, with 
the Names of ſuch as ought to repair them; all Scavengers that neg- 
le& their Duty; and all common Nuſances in Streets, Lanes or Al- 
leys; Bakers ' felling Bread without Weight; Brewers ſelling Beer 
and Ale to unlicenſed Alehouſes, Regrators, Foreſtallers, Ingroſſers 1 
of any dead Victual, G. and at every Quarter-Seſſions to pay over 1 
to the Treaſurers of the County, or one of them, all ſuch Sums as | It 
have been levied by Chutchwardens in their Pariſhes toward the Re- 
lief of Prffons, Hoſpitals, Alms-houſes, G. 


 thority which appointed him. 5 
2 the 5 Eliz. chap. 4. The High Conftable may hold a Petty & 
ſions (otherwiſe called Statute Seſſions) for Hiring Servants. [See 33 
JJ. ͤ ͤ— 

28. A Petty Conſtable is an Officer appointed in each Town, 

Village or Pariſh of every Hundred to aſſiſt the High Conſtable. The 
Chooſing and Swearing of him does properly belong to the * Court- 8 Rep. 38, 
Leet. But now He is choſen by the Pariſhioners ; and a Juſtice of 7 . 
Peace uſually ſwears Him, and upon juſt Cauſe removes Him. [See 28. . 
the 13 & 14 Car. 2. chap. 12.] He is to be choſen every Year, but 
muſt execute the Office till another is appointed, or till he is diſchaã 
ged. Y A Cuſtom for every Inhabitant to ſerve by Turns _— 11 Sid. 355, 
to their Houſes, is good; and if it happen upon a Woman, ſhe muſt 
hire one to ſerve in the Office of Conſtable, according to that Cuſtom. 
But Reſpondeat Superior upon any Miſcarriage ; unleſs the Deputy '_ 
is ſworn and allow'd in the Court, for then he is Conſtable. 'The 
_ Oath of the Petty Conſtable is in general Terms to execute the o- 
fice, Cc. 2 But if he refuſes to ſerve, he may be bound over to the, py. ch. 
Aſſizes or Seſſions, and indicted and fined ' 2᷑3. 5. . 
There is frequently a Tithing-mar in the ſame Town with a Pet 
ty Conſtable; who is in the Nature of a Deputy to execute the Of- 
hee in the Petty Conſtables s Abſence. 
The Duty of a Petty Conſtable is to execute the Office of the High 
Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt the 
High Conſtable, to make Preſentments at every Aſſizes and Quarter- 
Seſſions of every Thing that is amiſs under His Cognizance. But they 
uſually make formal Returns, (tho * Oath) that all Things ars 
well, and get a Juſtice of Peace to ſign their Preſentments. More 
particularly, the Duty of Petty Conſtables ariſes from the Common 
„ d nn 
1. By Common Law, the Petty Conſtable is * Conſervator of the * Dalton, ch, 

Peace, and in the King's Name may command Affrayers to keep the (- * RH 

Peace and depart. He may without a Warrant commit to tho H. P. c. 135, 9 

Stocks, tc. any that make an Aﬀeay, or aſſault others, or threaten 136. 1 


„ „ e D 


* 


— — 


y the fame Au- 


to beat or kill another, or is about to break the Peace in bis Pre- 
fence, till he can get Aſſiſtance to carry the Offender before a Juſtice 
of the Peace to be committed to Priſon, if he will not find Suretiees. 
But if the Affray, (ON c. is Over, he muſt have a Warrant to carry the b Lamb. 125. 
Offender before a Juſtice of Peace to find Sureties, or the Offender elt. ch. 8. 
may be bound over to the Seſſions. If the Aﬀeay is in a 2 5 
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. 5 Dalt. ch. 8. 
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10 Rep. 76. 
3 Cro. 395. 


e 2Inſt. 591. 


Moor, 408. 


the Conſtable may break into the Houſe to ſee the Peace kept. If 


4 F. N. B. 81. 
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ſuch Offenders fly into another County, or into ſome Franchiſe in 
the ſame County, he may make freſn Purſuit and take them there. 
If an e Aſſault is made upon the Conſtable, he may defend himſelf 


and juſtify the Beating of another. And if he happen to be killed in 


doing his Duty, it is conſtrued to be premeditated Murder. He may 
command all Perſons to aſſiſt him to prevent a Breach of the 
Peace; and if any one refuſes, he may be bound over to the Seſſions 
and ſfined. | | "> ants 3, BP 


It is moreoycr the Duty of the Petty Conſtable by the Common 


Law to execute Warrants directed to him, with Speed and Secrecy, 


and not to diſpute the Authority, if the Juſtice of Peace has 4 Juriſ- 
diction. But if any Juſtice ſends his Warrant to a Conſtable, cc. to 


bring one before him to anſwer all ſuch Matters as ſhall be objeted 


againſt him by 4. | and: doth not ſet forth the ſpecial Matter in the 
Warrant, e the Warrant is unlawful ; becauſe it does not give the 
Oftender Time to find Sureties: Therefore the Officer is liable to an 


Action of Palſe Impriſonment if he executes it; tho ſuch: Warrants 


are commonly iſſued forth. So if a Juſtice of Peace ſends a Warrant to 


a2 Conſtable to take up one for Slander, &c. the Juſtice hath no Juriſ- 
diction in ſuch Caſes, and the Conſtable ought to refuſe the Execution 
bot it. As He is a ſworn Officer he need not ſhew his Warrant, but muſt 
do as hath been faid before. [See of the Miniſterial Power of Sheriffs 
and Bailiſt, ſupra.] If a Conſtable, &c. lets one go upon his Promiſe 
to return, and he fails of his Promiſe at the Time appointed, the 
Conſtable cannot retake him by Vertue of the fame Warrant; be- 
cauſe he was releaſed by his Conſent. He is not bound to go up and 
down with an Offender to get Sureties, but he may keep him till 
Sureties come to him; and then he is at Liberty to go to any Ju- 
ſtice of Peace, provided it is not too far off, and the Conſtable con- 


ſents to it. It is at the f Election of the Conſtable. &c. whether he 


will carry the Offender before any other Juſtice of the Peace, if the 


Warrant is not ſpecial, (viz.) To bring the Party before the Juſtice 
who ſigned the Warrant. But if a Conſtable has a Warrant to exe- 


cute, and afterwards a Writ of Superſedeas (berng a Command to 


ſtay or ſtop) comes from another Juſtice, to whom the Party hearing 


: of the Warrant offered Sureties before an Arreſt, the Conſtable muſt 
not then execute his Warrant. If he does, it is Falſe Impriſonment. 


The Conſtable may juſtify the detaining of an Offender for a Day 
without a Warrant; the Juſtice then not having an Opportunity to 


examine him. 


This is the Power and Duty of a Petty Conſtable by the Common, 


2. He hath much Power and Duty alſo by ſeveral Statutes, as con- 
cerning Alehouſes, Arms, Drunkenneſs and Tipling, Beggars, Bridges, 
Carts and Carriages for the King's Uſe, or the March of Soldiers, 


Cattle imported, Deer-ſtealers, Dogs, Guns, Nets, Cc. Exciſe, Fiſh, 


Forcible Entries, unlawful Games, Game, (as Pheaſants, Hares, Cc.) 


Hedge-Breakers, Highways, Hue and Cry, Labourers and Servants, 


— Malt-making, Militia, carrying Offenders to Priſon, Popiſn Recu _ 


ſants, Poor, Quarterly Money to be levied, for maimed Soldiers, 
Mariners and Priſoners, Diſtreſſes for Rent and for Forfeitures, 


Rogues and Vagabonds Sabbath-keeping, Swearing and Curling, 


Night- 
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But yet a Petty Conſtable ſeemeth to have greater Authority in 
ſome Caſes, If there is a Conſtable in the ſame Pariſh, he is the 


rity ſeems to be all one under another amm. 


brought againſt a Conſtable, &c.] 


\ Tithing-men out of Purſe, they and the Inhabitants may tax all 
| chargeable by the 43 Eliz. chap. 2. (as every Occupier of Lands, 


ſtables, Headboroughs or Tithing-men die or 7 ont of the Pariſh, two 
bo 


till the Lord of the Manor holds a Curt. 
By the 5 H. 8. chap. 6. and 32 H. 8. chap. 40. Phyſicians and Sur- 


thecaries are exempted from ſerving in Pariſh-Offices. 


JT . N 

V. the 10 & 11 W. 3. chap. 23. All Perſons that have proſecuted 
any Felon to Convittion, are excuſed from Parochial Offices in the 
Pariſh where the Felony was committed. EE 


= chap. 25. in Raſtal, pag. 601.] by the Conſent of the Miniſters and wardens. 
Pariſhioners, to look to the Church, Church-Yard, and the Things 
that belong to both, to provide what is neceſſary for the Performance 
concerning ſuch Faults as belong to the Eccleſiaſtical Juriſdiction. 
to be uncovered, the Church-wardens may take it off. For tho' they + 
may preſent it in the Spiritual Court, yet they ought not in the mean 


cal Affairs, (as Conſtables are in Civil) to be k choſen in Eaſter 2 59.90. 


* * 
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Chap. 7. Laws of England. 


e 


Night-Watches from Aſcenſion Day till Michaelmas, Weights and 
Meaſures, Wood-ſtealers, (5c. | | f 
h Tt has been doubted whether a Conſtable may make a Deputy; » 1 $id. 375. li; 


but now it is agreed that he may make a Deputy. [As for Difſſen- Mo 845. 


Dalt. ch. x. | | 

There are other Officers of like Authority with Conſtables, as the Roll Al: | 

Boy ſbolders in Kent, the Third-borongh in ]arwickſhire, the Tithing- 5?“ 
man, Borough-head or Head-borough, or Chief Pledge in other Places. 


ters from the eſtabliſhed Church, ſee 1 V. & M. S.. 1. chap. 18.] 


Head-Officer ; but where there is no Conſtable, the Office and Autho- 


If a Conſtable does not do his Duty, he may be indicted and fined 
by ans Eo ooo 355 
[See the 7 Fac. 1. chap. 5. 21 Fac. 1. chap. 12. Mhere Action are 


By the 13 & 14 Car. 2. chap. 12. Conflables, Headboroughs and 


Tithes, Woods, ec.) which Rate being confirmed by two Fuſtices, 
the Conſtables may levy it by Diſtreſs and Sale of Goods. And if Con- 


70% ces the Peace may ſwear new ones till the Lord of the Manor 
d a Court-Leet, or till the next Quarter-Seſſions ; who ſhall approve = 
of them, or appoint others. And if any of them continne above a 

Year, the Fuſtices of the Peace may diſcharge them, and put in others 


geons of London ſhall be excuſed from bearing the Office of Conſtable 

JJ 8 „ 
_ By the 1 W. & M. chap. 18. Diſſenting Teachers qualified accord- 

ing to the Act, are freed from Pariſh-Offices. 5 
By the 6 W. 3. chap. 4. 1 Ann. chap. 11. 10 Ann. chap. 14. Apo- 


Zy the 7 & 8 W. z. chap. 21. Regiſter'd 


Seamen are exempted from 


of Divine Service, and to obſerve the Behaviour of the Pariſhioners 


1 If one fits with his Hat on in Time of Divine Service, and refuſes * : Siund. 13, 
1 Lev. 196. 


Time to ſuffer ſuch Irreverence. ; TY 
They are 'Temporal Officers in the Pariſh employ'd in Eccleſiaſti- 


nno 1603, 


Week 2 Cro. 532. 


u 2 Roll. 
Abr. 234. 
I Vent. 267. 


Book 2. 
chap 17. 


dens. 


u Lamb. 72, 
35 
Dany. Abr. 


* 2 Roll. 
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Abr. 272. 


Week by the joint Conſent of the Miniſter and Pariſhioners, if it may 
be; in which Caſe the Miniſter has only a ſingle Vote, as every 
other Pariſhioner. But by Ciſtom, the Miniſter ſhall chooſe one, 
and the Pariſhioners another. And by Cuſtom the Pariſhioners only 
may chooſe both. ! Which Cuſtom muſt prevail againſt a Canon. 
m A Lawyer, an Attorney, (5c. being choft Church-warden, may 
have a Prohibition, by Reaſon of their Attendance on the Courts at 


Weſtminſter. They are to be ſworn by the Ordinary, (5c. and when 


they are choſen by Vertue of any Cuſtom, if the Ordinary, Ge. u re- 


fuſes to ſwear them, a Mandamus may compel him to it; tho They 
may exccute Their Office before They are ſworn. 


The Authority and Duty of Church-wardens is either by common 


* Lamb. 70. 


P Terms of 


theLaw. verb. 


Church war. 
dens. 


1 Inſt. 3. 8. 
1 Roll. Abr. 


3 
r 2 Cro. 532. 


Lamb. 71, 
. 


£ Finch 


Lamb. 73,74. 
Terms of the 
Law, verb. 
Church. war. 


Law, or by Statutes. 


4. By Common Law, Church-wardens, as ſoon as they are ſworn, 
are a Corporation enabled to ſue and to be ſued for the Goods be- 


longing to the Church. P The Church Goods ought to be in their 
Cuſtody. They are not capable of Purchaſing 1 Lands for the Uſe of 
the Church, except in r London by Cuſtom; but they may purchaſe 
Goods and Chattels. Lands muſt be purchaſed in the Name of Tru- 
ſtees. They may have an Action of Treſpaſs for ſuch Goods or U- 
tenſils, taken out of the Church, as belonged to the Pariſhioners, 


tho' the Treſpaſs was committed in the Time of their Predeceſſors. 
They are a Corporation only as to the 9oveable Goods for the Uſe of 


the Church; but not to have an Action for Goods of which they 


were never poſſeſſed. Chancery only can relieve them in that Caſe. 
t Therefore Church-wardens are not enabled to take a Feoffment, a 


Leaſe for Life, or for Years, or ſuch other Things as have Continu- 
ance. Neither can They make a Leaſe of Lands, given to the Uſe 
of the Church, or Act, as Church-wardens, in a Thing concerning 


Them. | OCiiære, Whether a Bond made to Church-wardens and their 
Succe ſſors for the Pariſh-Money lent out at Intereſt, is Good ? Such 


Bonds are uſually given to Them; as alſo Bonds to Church-wardens 
and their Succeflors to ſecure a Pariſh from keeping a Baſtard-child, 


Gc.] It is ſaid That Church-wardens are a Kind of Corporation en- 
abled to ſue for Any Thing belonging to the Poor of the Pariſh, as 
well as for Any Thing belonging to the Church. [See of the Power | 


1 


of a Hole Corporation, chap. 8.] And they have no ſuch Property in 


the moveable Goods belonging to the Pariſh as to u ſell them, with- 
out the Conſent of the Pariſhioners and the Ordinary. For they are 
a Corporation for the Advantage of the Church, not to its Prejudice. 


If they waſte the Goods of the Church, the new Church-wardens 


may call them to an Account before their Ordinary, or bring their 
Action at Common Law. And the Releaſe of one of the new 
Church-wardens will be no Bar to the Action. Both of them toge- 


Abr. 337. 


ther cannot releaſe to the Prejudice of the Church. _ | 


If any Thing belonging to the * Freehold of the Church is broken 
down, or if the Trees in the Church- yard are cut down, the Parſon or 


Vicar (not the Church-wardens) ſhall have the Action. 
Further; Their Duty by Common Law is to Repair the Church, 


c. to make Rates, to make Preſentments, and to paſs their Ac- 
compts. Theſe Things indeed are of Eccleſiaſtical Cognizance, but 


CC 


neceſſary to be known by every one. 
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I. As to Soars | * . muſt u keop 12 Body 1 _ Chats 7 520 439, 
Repair, and the Seats belonging to it, as alſo repair the, Mounds of © 65} 
the Church+yard, and to ſee that all be kept in Rs Order. For of 
common. Right this ought to be done at the 8 8 of the Pariſhio- 
ners, becauſe they have the Benefit of worſhi ipping God in the Church, 
and of burying their Dead in the Ghxrch-yard; tho', they may by P 
ſcription charge the Repair of the Mounds of the See on a 
particular Perſon, by Reaſon of his Eſtate. 2 The Parſon only hath - eco. 30). 
ower to give Leave to bury in the Church; but the e 1 Ventr. 254. 
dens muſt be paid for repairing the Floor, if the Grave is made in the 
Body of the Church. If Any One claims an Ifle for a Burying place, 
He ky muſt make good the Pavement. 
If a Church falls a, the Pariſhioners. are not bound to rebuild 
it. Neither are the Church-wardens. bound to Repair the /a ays 
which lead from the Pariſhioners Houſes to the Church ; ; Cxcopt there 
is a Cuſtom for it. ¶ See for London, 22 Car. 2. chap. 17] 8 8 
As they muſt Repair the Seats in the Body of the Church, ſo with 
Conſent r the Miniſtgr, they may place the Pariſhioners in thoſe 
Seats; reſerving ſtill to the Ordinary (becauſe the Church-wardens 
aro Officers under him) a Power to correct the ſame. For they are 
ſuppoſed to act by his Authority; ; becauſe. he * originally hath the * 3 luft. : 202. 
Diſpoſition of all the Seats in the Church and Chancel. The 
Church-wardens may have this Authority in themſelves by Cuſtom, 
as in London; ; and particular Perſons may b preſcribe to have a Seat, Ibid. | 
as belonging to them by Reaſon. of their Eſtates, which have been 2 Cr. 366, 
n ee by them: The Repairing of them is neceſſary to 
ſupport the Claim. Dog: may preſcribe to an Iſle in a Church, to fit 
there with his Family to hear Divine Service, and to bury there. RE 
the conſtant Sitting and Burying therc, without uſing to. _ i 
| doth not gain any peculiar Property therein. If the Ille hath been I 
_ to (be repaired at the Charge of the Pariſh in common, the r 
nary may appoint whon he 8 to ſit there, notwithſtanding —_ 
Uſage to the contrary. So oh cannot preſeribe to a Seat, or to Prio- 
rity, or a Place in a Seat in the Body of the Church generally, with-, 
out ſhewing, That he and all thoſe 790 lived in his Houſe have 
Time out of Mind ſate thore, and alſo repair d it. No. one can claim 
2 Seat id 4 Church by Preſeription as appendant or belonging to 
Land, but it muſt be laid as belonging to a Houſe, in Reſpet [© laſt. 188.4. 
the Inhabitancy thereof, tho it hath — 5 udged that a At in an n 1 ; 
Ile may eee Fa e of e Fr 5 Jor min 
F the Church-wardens erect or add any bing, either as to the 
Fabrick of the Church,” Utenfils, of Churg they mult have the 
Conſent of the Pariſhioners, . And if the, new Additions are in the 
Church, the Licenſe or F 4 of the Ordinary is requiſite, as well 
as the Oonſent of Pariſhioners; for he is the, Judge in Law of 
what is proper and: decent $6410 and. 1-1 hs Caſe, the major Part 
of the Pariſhioners cannot con in e of neceſſary 
Repairs, the greatuſt Part l 995 the 222 Rag ik the major 4 1 Vener. 
Part will not cohſent whe he Repairs, A ly Fo the Church- 37 
_ Wardens may ropait Without the | | if upon! of Time 
and Place: to: megt, e 815 to meet. ; 5 or meeting, refuſed to 
make a Rate: And as dh e ardens * 0 wad out the Mo- 
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e > Taft, 499. 


2 Vents. 35. 


naey, they are anſwerable only for Deceit, not for Indiſeretion, if 


they lay out more Money than was need fun. 
The Chance is to be repair d by the Rector or Impropriator, 
by the Cuſtom of England; unleſs the Vicar is oblig d to it by Com- 
poſition, &c. But a Rectory impropriate (being a Lay Fee) cannot 
be ſequeſtred by the Court-Chriſtian for the Repair of the Chancel. 
By Immemorial Cuſtom The Pariſhioners in the City of London re- 
pair the Chancel as well as the Body of the Church. Such a Cu- 


ſtom alſo is in Other Cities and large Towns, where there are no 


Tithes to be charg'd for the Repair of the Chancel. 


* 


2. Rates and Levies alſo are to be made by Church-wardens to 


defray the Charge of Repairs, c. 'Fhe Rate ought to be laid up- 


5 Rep. 67. 
2 laſt. 702. 


1 Cro. 659, 


85 Rep. 67. 


270, 791 


on every Occupier of Lands within the Pariſh, tho the Occupier lives 

in f another Pariſh; for he is a Pariſhioner for this Purpoſe, and may 
come to the Aſſemblies or Veſtries of the Pariſhioners when they 
meet to make a Rate. A Perſon living in one Pariſh, and occupy- 
ing Lands in another, ſhall not be charged for the 8 Ornament, of 


the Church or Utenfils, Bells, Repair of Seats, for Bread and Wine 


for the Sacrament, Clerk's Wages, dp rover 7 Oc. by Rea- 
ſon of thoſe Lands: For the Perfonal Eſtates of the Inhabitants are 


chargeable for every Thing that cannot be referr'd to the Fabrick of 


the Church, or the Repairs of the Church-yard, or other Matters 


which may concern the Freehold, h Therefore ſome are of Opinion, 
that Church-wardens ſhould make two Rates; one u 


don Lands and 
h, and another 


1 pon perſonal Eſtates and Stock, to defray other Expences. But as 


i Hob. 66,67. 


1 5 Rep. 67 
1 Ventr. 367. 


1 Poph. 197. 


1 Ventr. 308. 


in ! RE of the ' Oyantity' of his Land, as being rated for more 


to take the Accompts of Church-wardens, Go. it 0. 


Thoſe that pay no Chureh-Rates have hot ay Vow in Affairs rela- 


ting to it, except the Rector or Vicar; becauſe they, having the Freese 
hold of the Church and Church-yard in them, have a ſpecial Intereſt 
to ſee that Rates be made to enable Church-wvardens to repair it. 


= according to the Quantity of the Land. 
: 


A Taxation by the Pound-Rent is the moſt equitable Way, and not 
— 


p29” 


MA 80 A 


Lauf of England. 


—_ 
— 


Chap. 5. 5 


By the Statute of Circumſpede agatis or 13 Fd. 1. Kates for re- 
air of Churches, Churck-yaras, providing decent Ornaments for the 
Celebration of Divine Service, are allow'd to be of Fccleftaftical Cog- 
nizance. | See 2 Inft. 5: TOW IT | 
By the 37 H. 8. chap. 21. Jhere two Churches are united, the Re- 
pairs and Rates are ſtill to be ſeparate as before. | 


This is to be underſtood of a Union of Country Churches, | 


By the 4 & 5 W. & M. chap. 12. If there are Churches or Pariſhes 
in Cities and Towns Corporate (which have been united by Vertne of 
the Statute of the 17 Car. 2. chap. z.) and one of them is demoliſhed, 
the Pariſhioners of the demoliſhed Church ſhall pay to the Repair of 
the other Church and the Ornaments thereof, in Proportion as the 


70 Archbiſhop or Biſhop that made the Union ſhall direct; and for Want 
c ſuch irection, ſhall bear one third Part. [See the 10 Ann. 
$504 e 1 e OT. 


By the 7 & & W. 3. chap. 34. There a Quaker refuſes to pay any 


= Church-Rates, two next Fuſtices of the Peace may order Payment, 


W 5nd upon Refuſal 10 obey the Order, one of them may by Warrant lex 


2. The Duty of Church-wardens alſo is to Preſent or certify to 
the Ordinary, Gc. all Things a er by the Eccleſiaſtical Laws, 
which relate to the Church, the Parſon and the Pariſhioners. The 

Articles delivered to the Church-wardens are for the moſt Part found- 

ed upon the Book of Canons agreed on in the Year 1603, and the 

| Rubricks of our Liturgy. They are bound to preſent Crimes and 


| Offences not only from their own Knowledge but common m Fame; " 3 Cro. 291. 
that ſo every Scandal that gives Offence may be puniſhed. Now the  _ 
Ordinary tender'd an Oath to a Church- warden to. preſent according 
to the n Articles, which he refuſing to take was excommunicated; 1 vent. 
upon which a Prohibition was granted, becauſe ſome of the Articles 14. 
might comprehend Things out of the Eccleſiaſtical Juriſdiction. If 
the Oath is Jo make Preſentments according to the King's Eccle- 1 Vents. 
ſiaſtical Laws, and the Articles are offered by way of Charge and Di- 127. 
rection, no Prohibition ought to be granted. In larger Pariſhes Sideſ- - 

nen (anciently Snuod Men, otherwiſe call'd Oueſt-men) are annual- 

ly choſen to aſſiſt the Church-wardens in their Enquiries and Preſent- 
ment of Offenders to the Ordinary. A Rector, Vicar, (or Curate in 
their Abſence) may make Preſentments, but they ought: to be upon 


their P Oaths. © Px Ventr.43. 


4. Laſtly; By the Common Law, Church-wardens are at the End 
of the Year, or within a Month after at moſt, 12 Notice before- 


hand, to give an 4 Accoumt of their Receipts and Disburſements to 4 Can. 29. 


the Miniſter and Pariſhioners, and deliver what remains in their 

Hands to the Pariſhioners, or to the new Church-wardens. If they 

refuſe, they may be preſented at the next Viſitation, or the new Of- 

ficers, or any of the Pariſh that have Intereſt, may, by: Proceſs, call 

them to Account before the Ordinary, and may there make their Ex- 

ceptions againſt it; © or the ſucceeding Church-wardens may ſue them * 1 Roll. 

by Writ'of Accompt at Common Law. If their Receipts fall . 5 
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An Inſtitute of the Book I. 


cuſants, to. levy by Diſtreſs. one 3 to the Uſe of the Poor of the 
Pariſh for every Offence upon all ſuch J 
every Sunday or other Days appointed to be holy, (except Diſſerters 

qualified according to. 1 V. & M. Se. v. chap. 18.) and on all thoſe 


of their Disburſements, the ſucceeding Church-wardens are bound to 


pay what is due to them, and account it amongſt their Disburſe- 
ments to the Pariſhioners at the End of the Year. When they have 


faithfully accounted, and their Account is allow'd by the Miniſter and 


major Part of the Pariſhioners preſent, it ſhall not afterwards be in 
the Power of any to make them account again, unleſs ſome Fraud 
in their Accounts is afterwards diſcovered. a 
Note, That tho' a Pariſh ſtands in Two or more Counties, yet the 
Authority of Church-wardens is the fame in every Part of it, as if the 
Pariſh had been only in One County. For they being Officers in Ec- 
eleſiaſtical Affairs muſt follow the Diviſion of the Eccleſiaſtical Iuriſ- 
diction into Dioceſes, Archdeaconries, Deaneries, Pariſhes. And con- 
ſequently muſt attend at the Viſitation (whether of the Biſhop, Arch- 


deacon, or Other Ordinary) to give an Account of the Due Execu- 


tion of their Offices to that Biſhop or Archdeacon, G c. in whoſe Dio- 


ceſe or Archdeaconry, (5c. the Pariſh-Church does ſtand ; that being 


the Place where 'The Pariſhioners are united, and to which the Bu- 


ſimeſs of Church-wardens does almoſt wholly relate. But Conſtables, 
Tithingmen belonging to the Temporal Juriſdiction, muſt follow the 
Diviſion of that Juriſdiction into Counties, Hundreds, Tithings. And 


therefore where there is a Hundred or Tithing in Two Counties, 


there muſt be Different Conſtables and Tithingmen, tho' in the fame 
Pariſh; and they muſt Account for the Diſcharge of Their Offices at 
different Aſſizes and at different Seſſions. [See Of a Pariſh in the In- 
troduction.] Overſeers of the Poor and Surveyors of the Highways 
are not Officers at Common Law; but plac'd in Pariſhes and Towns 


by Sratutes. [See Of Overſeers of the Poor and Surveyors of the 


Higheays infra.) | 


Bj the 3 & 4 W. & M. chap. 11. In all Aftions to be brought in 
tue Courts of Weſtminſter, or at the Aſſizes, for Money 3 by 
Church-wardens, the Evidence of the Pariſhioners (other than ſuch 
| as receive Ams) ſhall be taken and admitted. 


>. The Authority of Church-wardens by Statutes is to preſent Re- 


* 


as come not to Church on 


that do not abide there till Divine Service and Sermon is ended; and 
on all thoſe that do not behave themſelves orderly and ſoberly while 
they are in the Church. See 1: Eliz. chap. 2.] To apprehend thoſe 
that diſturb the Miniſter, Gc. and bring them before a Juſtice of 


the Peace, to execute Marranto and levy. Forfeitures againſt thoſe 


that 28 the Lord's Day in Paſtimes, Travelling, Tippling, Gc. 
and 


or Drunkenneſs, Curſing and Swearing, ſeditious Conventicles, 
and for not Reading Prayers once a Month; or againſt thoſe that do 
not bury in Woollen ; to join with the Overſeers. of the Poor in ma- 


king Rates for the Relief of the Poor, and to ſet poor People to 
work, and to regiſter their Notices of Settlement in a Pariſh, &c. to 


* 


take Order about Baſtard-Children, to collect the Charity- Money up- 
on Briefs or Letters Patents, and to atteſt them, to ſign (together 
with the Miniſter) Certificates. of Receiving the Sacrament of the 


4 e 


4” +» =+ 


Chap.7. Laws of England. CY m5 


a Tax for the Deſtruction of Noiſom Vermin, Ge. 
Worte, That notwithſtanding this Authority of Church-wardens by 
Statutes, yet Warrants are generally executed by the Petty Con- 
ſtables. Ss 

[See who are exempted from Serving in Parochial Offices, ſzpra, 
Tit. Conſtables, at the End. | | 


Lord's Supper by Perſons bearing Offices Civil or Military, To make 


By the 21 Jac. 1. chap. 12. Church-wardens, together with their 
tante, are comprehended within the Purciew of the 7 Jac. 1. 
chap. 5. as to pleading the general Iſſue, &c. in Actions bronght 
againſt them. 1 e 

VII. Overſeers of the Poor are publick Officers created by Statute; Of Overſcers 

(viz.) the 43 Eliz. chap. 2. to provide for the Poor of every Pariſh, f the Poor. 
and are nominated Joy in Eaſter Week, or within a Month after, 
by two Juſtices of the Peace; (one Quorum.) They muſt be Houſe- 

| holders, and are ſometimes two, three, or four, according to the 

Largeneſs of the Pariſh. If a Pariſh extendeth into two Counties, . Dult ch.. 

the Overſeers ſhall not divide themſelves, but ſhall execute their Of- S 25. 

fice in all Places within the Pariſh ; tho' the Juſtices within their ſe- 

veral Juriſdictions ſhall ILY nominate them, give Warrants to 
| levy Taxes unpaid, c. [See the 43 Elis. chap. 2. g. 9. And the 4c- 
count of the Overſeers of the Poor, poſt. This was the firſt Statute 

made for the Relief of the Poor. Before the Reformation, the Poor 
were maintain d by Offerings and Oblations of pious Men. and by the 
=” — Cn rn ee oo 
Church-wardens, by 
and are to join with the Overſeers to make a Poor's Rate, G. But 
the Church-wardens, having diſtin& Buſineſs of their own, do uſually 
leave the Care of the Poor to the Overſeers only; tho anciently they 
= wen Tel Overnes , Eo 
= For the better Underſtanding the Nature of this Office, let us exa- - 
= mine what Sort of Poor the Overſeers are to provide for; their Duty 
= in ſetting the Poor to Vork, and in making Rates, (5c. as alſo their 
DU ( ne inn 
I. It may happen that the Overſeers are to provide for three Sorte 
of Poor; 1. © By Inpotengy; as Infants, the Aged, the Decrepid, the * Dalt. ch 73. 
Blind, the Sick, the Lunatick, or Ideot. Theſe the Overſeers are to $35 
provide for. 2. By Caſualty; as Houſekeepers ruin'd by Fire, Water 
and Robbery, Suretiſhip, or by Decay or Lofles in Trade, or a poor 
Man overcharged with a Number of Children. 'Fheſe, having Abi- 
 lity; are to be ſet to Work; but if not able to live on their Work, 

they are to be relieved with Money. 3. By Prodigality and Debau- 
chery; as idle Perſons, Pilferers, Strumpets, 6c. . Theſe are to be 

ſent to the Houſe of Correction to be put to hard Labour to main- 

tain themſelves, without being chargeable to the Pariſh. However, 
if they are not ſent to the Houſe of Correction, they are not to periſh 

for Want; but Work muſt be provided for them. And if they be- 

come impotent by Sickneſs, or if their Work will not maintain them, 

there muſt be an Allowance by the Overſeers for their Support. 3 

u The Overſeers are to provide an Houſe for Habitation for the im- . Dolt. ch. 73. 
potent Poor only. [See the 43 Elis. chap. 2.] But if dee * 
a : 2 ' . Houſes 


this Statute, are call'd Overſeers of the Poor, 
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An Inſtitute of the Book I. 


Houſes for Habitation, The Juſtices uſually make them ſuch weekly 
Allowances in Money, as may Supply that Want; thereby forcing 
the Overſecrs to provide them an Habitation to leflen the Altowance. 

Overſeers ought to be very careful in enquiring whether the Poor 


that demand Relief of them are Settled within their Pariſh, or within 


their Juriſdiction. If not, they muſt endeavour to Remove them to 


their proper Pariſhes. 


*Dalt. ch 73. 
pag. 165. 
Reſolutions 
of the Juſti- 
Ces 1633. 
Dalt. ch 73. 
Pag. 1 $9,167. 


Poor Perſons gain a Set tlement in a Pariſh, 1. By Birth, if Ba- 
ſtards or Vagrants. * A Baſtard muſt be with the Mother at the 


Charge of the Pariſh, while a Nurſc-Child, till ſeven Years old, 


and afterwards be ſent to the Pariſh where born to be provided for; 


the Mother or reputed Father not being able. Y As for Children 


born in common Gaols and Houſes of Correction, their Parents being 
Priſoners, they are to be maintain'd at the Charge of the County. 


For Vagrants, ſee 12 Ann. chap. 23. and Obſerve there who are to 

be accounted Vagrants ; the Manner of their Corzeyarce to the Place 

of Their Birth, Gc. 2. By Continuance of forty Days in a Pariſh, 
to be accounted from Publication of Notice in Writing, which he or 
e ſhall deliver to the Church-warden or Overſcer of the Poor, with 
Notice of the Houſe of his or her Abode, and Number of his or her 
Family; which ſhall be read immediately after Divine Service in the 
Church or Chapel of the Place the next Lord's Day, and ſhall be 


regiſter'd by the Church-warden or Overſcer in a Book kept for the 


Accounts of the Poor, in pain of forty Shillings to the Uſe of the 


Party grieved. [See the 13 G 14 Car. 2. chap.12. 1 Fac. 2. chap. 17. 


3&6 4 M. & AM. chap. 11.] 3. By executing a publick Aunua Office in 


the Pariſh and Town on his own Account. Here, Whether Curates 
or Pariſh-Clerks gain a Settlement by executing of their Offices in a 


Pariſh? 4. By Paying a Share to the publick Taxes of ſuch Towns, 
as Church or Poor's Rates, &c. not publick Taxes to the King. F. If 


any unmarried Perſon, not having Child or Children, ſhall be lawful- 


ly hired for a Tear, ſuch Service for the Year ſhall be deem'd a good 
Settlement without Notice, &c. [See 8 & 9]. 3. chap. 30.] 6. Be- 
ing bound an Apprentice, and inhabiting in a Town or Pariſh. 

J. Renting a Tenement of Jen Pounds a-year. 8. Having a Houſe 

or Land of their own, tho' under Ten Pounds a Year. (0z.) 9. By 


Wandering and Begging in a Pariſh without being Apprehended; 


where The Place of their Birth cannot be diſcovered. [See the 


12 Ann. chap. 23.] [See of Certificates, infra.] 


All theſe Caſes gain a legal Settlement; ſo that if any poor Per- 
ſon was ſettled in a Pariſh by any ſuch Means. and hath not gain'd a 
Settlement elſewhere ſince that Settlement, he is under the Care of 


the Overſeers of the Poor of that Pariſh where he laſt gain'd ſuch Set- 


tlement, if he falls into Poverty, and wants Relief. And where he 
5 himſelf is ſettled, his Family muſt follow him. FFC 


J the 13 & 14 Car. 2. chap. 12. The forty Days Reſidence, &c. 
and Renting Ten Pounds a Mar, gains a Settlement. Otherwiſe 


two Fuſtices of the Peace (one Quorum) may by Warrant remove any 


Perſon, not having gain d a legal Settlement (that is 17 to become 


chargeable to the Pariſh) to that Pariſh where he was laſt. legally ſet- 


_ tled, unleſs he give Security to diſcharge the Pariſh. Perſons Grieved 


may, Appeal to the Quarter-Seſſions. Ys 
F 


4 
- 
__ 
- 


Servants, with Perſons 


2. Tbe Duty of Ole eg to fene cor the Poor by N them 
70 Work, by making RA f 0 


Chap! 5. 


5 * 
8e M \ 
k LY 1. 7 
3%, LAWS 


Ay the 3 & 4 W. & M. chap. 11. The Notice in „ as above- 
65 'd, the executin + Jos a publick Annual Office ia the Town or Pa- 
riſh, Payment of public Taxes in the Town, &c. Hiring of an un- 
2 ried Perſon 12 a ee with Continuance in ſuch Service accord- 


noly, and being bound an , WET are declared to be Settlements. 


1858 the 8 & 9 V. z. chap. 30.] But tho poor Perſons have gain d u 
Settlement in a Parifh, none are to be reliec d whoſe Names are not 


regiſter'd in the Pariſh-Book, with the Time when they were firft ad- 
mitted to have Relief, and the Occaſion of their Neceſſuy. And no 


other ſhall: be allow'd to receive Collection, but by Authority under the 


Hand and Seal of the next Fuſtice of the Peace, or by Order of S 
ſions; except im Caſes of Peſtilential Diſeaſes happening upon then 
or their Fami lies ; where fuch Authority is a0. requiſite. I : 


By Vertue of theſs Words, Aud no obey hall ze allow'd to receice 


= Colleftion but by Authority under the Hand and Seal of the next Ju- 
 fiice of Peace; one A may allow Relief to a e W ; which 
, before was queſtion'd, 


| 7 By the 8 & 9 W. 3. n 30. Poor e that receive Relief 
ball, on the right Shoulder of the upper Garment, wear a large Ro- 
man P, with the firſt Letter of the Name of the Pariſh or Place 
_ where the ſaid Perſon inhabits ; the pt Perſon refuſing to wear ſuch 
Badge 0 be ſuſpended from his Allowa 
Houſe of Correction: And if the Overſeers "relieve ſuoh Perſon not 
wearing ſuch a Badge, or. Convittion before a Fuſtice by one Mit. 
neſs, 40 forfeits for every ſuch” Offence twenty Shillings, 5 be levied 
by Diſtreſs and Sale of Goods, « one Moi 4 to FRE Informer, the other {> 
to the Poor of the Pariſh. 


And if any Perſon ſhall come into a Place to inhabis. and 1 


i Centifleate to the Church-wardeas or Overſcers of the Poor of the 
Place where he comes, under the Hands and Seals of the Charch-=war- 
= dens or Overſeers of any other Place, atteſted by two Witneſſes, there- 
= by own 5 Perſon memion d in the. Certificate to be an Iububi- 
Ho 1 enten in that Pariſh or Place, ſuch Certificate: illow'd 
A uſt er of the Peace, ſball give him u preſent Settlement will 
= in weed: of- Relief ; "Aol then he 0a ane 0 Nlacs 
frow ue \ſach Certificate was brought. | 


By the'g & 10 W. 3s, chap. 11. a - 4h 2 
al Nene by any ' Aft whatſpever, — the Perſon 


By 12 Alm; chap: 18. Payſon bond Apprentiozs, or 


The Oyerſbers having boen inform d what Sort of Poor ate to be 
provided fer, and what Thin 
ble of Relief; Tt 1 : 45 


es for that Putpoſe, Pot”: J 


5 — 1 


% 
- 
2 
* 


nce, and committed to the 


being ren 5 
roming into a Pariſh with Nan ertificates, you! 
not gain Settlements by ſuch Apprenticeſhips of Services. r 


Py are requifte to make Tuck! Pot up | 


— 
5 eaſe of x cbs of\ ten Pownas Yuan, or DR 81 annual = 
| Office in Jueh Place. 2 Wien * 


Poor to IWork; to relieve the Impotent and other Poor not able to work; 


"40 
_ 


By the 13 & 14 Car. 2. chap. 12. Every Town and Village —_ 
provide for their own Poor, where there are more Towns and Villa. 


. 12 © 


8 | 


FW 


 teitures; payable to their Uſe in the Starmres concerning: Alehouſes, 
Alehouſe-keepers, Tippling and Drunkenneſs, Clothiers, Exciſe, un: 


lawful Games, taking and killing the Game, Sabbath-breaking, the 
Poor, profane Curſing and Swearing, Highways, Weights, and Mea» 
ſures, Burying in Woollen, Ge. e + pq 8 I 
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„. 1 vhs. 415. 6 47 43 An. e 2. 7 421 2 10 
made for poor Soldiers pg Mari ners, Priſoners,. Poor Ho 2 


15 ee 5 Lands or Goods given to h Ei, 5 for Re-. 
170 poor People, Schools of Learhing, rey ths | 


Fe che z & , thi. 1h. 4h e for the "” 15 culetn 
Char ity-Money © 0s. Byiefs Letters Patents, and oY UC 2 
ſeri in Relation to fuch Charities] 510 
3. It is the Oer Duty to, Pass. bis Aecoums. 


7 it 43 Eliz. chap. 2. The Overſeers muſt within N D051 af: 


þ 


and yield up ji evo Fuſtices of the he Peace (Ode Dorum) an Account, 4 
Ke. ald 17 oy th e Fas uſage thereof” 10 their Succefſors,, in pain of” 
went Shillings for every Defurit in this or in any other Part f 
= beir Office, and Commitment. to Gaol, &c. See 3 6 Car. 2 chap. 3; 

= For their Hecount concerning Burials in Welle G.] The one 


render an Account ro the Juſtices or Head Officers of both Places. 


Dead may plead the general Iſſue, and give the ſpecial Matter _ 
nn 15 9 ON. recover treble ' Damages and h. [See the 
7 Fac. 1. Chap. 5 8 
Vy the 3 & 4 W. & M. chap. _ The Eur of Pariſhioners 
war to, taten concerning Money miſ-ſpert by Overſeers, in the Courts 
Y : N or at the * ; AS in the ger of e 4 
= 22 e e. © SS . On TY 


| [See "EY are 1 ben ſing g Pascha obe ſip, Titz 
5 Conſtables, at the End.! is | 0 15 


= VIII. Surveyors 4 the Highways and Bri belle, he. ae S e by 
= Statute, and are Officers of a LEY or Place appointed to repair an 
keep in Repair the Highways, 

Ways. Ver, a Foot-way only. Aus (from gende to drive) a Foot 
and a Horſe Way too." Ah is vulgarly call d a Pack and Prime of 
Drift Way. Via or Aditus, a Foot-Way, Horſe-Way, and Cart- 
Way. Now any one of the Ways before- mention d may, properly 
endugh be call Fd the Highway, if common to all the King's People. 


Way that Lalleth from. Town to Town, and is a Thorou fare: 
But not fiith a private Way as leadeth to Church, a private Houſe, 
or to the Fielts, or to a Village. and terminates there, and is 3 the 
7 Benefit of the Inhabitants of ſuch a Pariſh, Gel [Sceof 
10 & 4) Book 2.. chap. whe 6 heſe ought to be repaire d by the Village 
Hamlet, or fometimes hy a a particular Perſon. x Pc rug Street 
in a City, Oc. is 4 Highway, 75 is to be repaired by the City; &c. 
in which it lies. [See 1 Sent 2 hap. 52. 0. * But with Ka to 
the Duty of Fur vors, b Thx 


Travellers, and are | great Roads, or do communicate with them, [oof 
80 D 
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he 43 Eliz., chap. 4. Commiſſſoners ure auth ied 20 enquire. „ 


ter the End of their e and Mrer 9 ther Overſeers nominated, male 


Pariſh extends into ſeveral Counties or Liberties, the Overſeers ſhall pos 


Upon Action brought for the due Execution of this Statute, the 5 


of Survey. 

ki a the 
ighways. 

c. 2 There are three Kinds of * 1 Inſt 56 4. 


And ſo-may- a River That is common to all Men; and a pul : 2 a laſt 32, 
8 — 


ſe High-ways that are Drift-ways' or » Vent. 
Cart-ways, that lead from Make to Market, that ate Ways for all 169. 


r 2 n e r $7772 N 2 : , 
Wha , a = p — . — — - l — : Ih N 3 — 
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267). ceenſe, upen a Writ of Ad quod Damnum. [See 8 & 9 z. chap. 16.] 


© Bell. them, + i any 17 0 Gele by 1 generally in Reſpect of 
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only under * Surveyor s Care. r Fri much upon 1 
putation, ſo that nothin 8 more Particularly can be determin d about 
hem. 
The Freehold of Hi ghways and Bridges is in | him that hat x the 
: aloft 705. © Freehold of the Soil; Ale the Lord of the Manor a as part dF His 
Toy Abr. Waſte, or the Land-Owners on both Sides of the Way. 'For & he Law 
gte That the Way was at firſt taken out of the Lands of the 
xty that hath other Lands adjoining to it. It is call d the Kings 
. not that He hath any Property in the Soil, but ry of 
the Privilege which He hath of a Free Pala, 8 for all His People. 

The Freehold of a High- Street is in the Lord Of the Manor; ; and the 
People have nothing there but a Liberty of Paſlage. 

The Freehold and Profits of a Wa va ray hat leadeth into the. Fields, 
Þj in him that hath the Land next adjoining, - 
3 Ceo, 266, q An ancient ; Highway cannot be changed without the King's 8 Li- d 


„ 


But when I fay that D Di tways and Cart-ways are only under the 
Survey of LI Care, be underſtood that he is not bound to repair 


155 399. the Tenure of their Lands, or by Encloſure of Lands adjoinung, to 
7 10e der d them or any Part of them, 5 By Excloſure, the SOR + is hin- 


9 from going upon the Lands when the Ways are bad. For if 
there is a Highway, and the Way is miry and deep „ the King 's Sub- 
ts may go upon the Ends and Outlets of Lands fy (the Way 


lying in'an open n Field without being encloſed) for theſe Outlets are 
| adjudged to be « Parcel of the Highway, The King s Subjects muſt have 
a Paſlage, and are not fore d to go upon the miry Track; from 
whence it follows, That if the Lands adjoining are ſown with Grain, 
the King's Subjects, in this Caſe, may go upon the Corn, G c. 
of Common Right, or by Common Law, the Occupiers of 
Lands in the Pariſh ought to repair the Highways; and no Agree- 
ment with any Perſon can take off this Charge which the Law lays 
Bo them. 
'The Statutes | in Aid of the 8 Law ſet forth the Mayer of 
 Eboofir ad and their Owalifications ; ; their Duty in Repairing 
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ways and Pri abe ; their Duty in gathering a Rate for that Pur- 
po e, and their D ty in Paſlin Go their Accounts. __ | 55 
15 As to the Madver of hoo ing OE». and their 2 af 
25 0a; | = 


By the 34 W M. * 12. The Gallen e 
Ke of Fe 1 0 18 ap. Te tants in every Pariſh are 
to meet an the I. Wety Whos of Decemb er ia every Tear, wnleſs 4t hap- 
74 on 4 Sunday, aud © on the wentyſcoenth) to return a Liſi 

of Perſons 40 ed to 5 e Surveyors to two or more Fuſtices of the 
Peace at a ecig en to be held the third of January, or with! 1 
fifteen Daz after; who are to appoint by an Order under their Hands 
and Seals out of i the Li return d by the Confiables, &c. (on pain of 

tower 25 Ii gs) one Or more to be Surveyors. And if he that is nom 
rated. refuſes. to (ſerve, be farfeits five Pounds to be levied by Diſtreſs, , 
by Warrant of two J. aſtices, one Moiety of the Forfeiture to go to the 
Infor mer, the other to the Repair of th e Highways ; and then another 
to be ref upon like Kiter if bs refuſes fo ſerve. if by Vt 


7 


. 


S Na 1- 


wS- 


Timber, Stones, Dung, &c. laid in the 
If they neglect to clear the Way, and to c 9 ſe their 8 &c. 

ad joining thereunto, and to {ag la efficient Trunks or Bridges, where 

there are Cart-ways into the ſaid Grounds, by the Space #4 


f the Surveyors, they forfeit foe $hilli gs : 


after Notice given by any 
for every Wes, to be levied by Diſtreſs, &. 


LOTT TIER.” Ten 


© * 5 F 
& „ 
. 
a . 


ap 7. "Lowe of England. 


n 


Fables, &c. hall 3 not * the Py 4 Lift of N ames, n of ther þo 


 negleing ſhall Forfett Ti wenty Shi Ili . 
But no \ Offer is named to whom the Warrant ſhall be directed. 
The Per. erſors qualified moſt hand an Eſtate of ten Pounds a-year, 


5 in their own Right, or in the Right of their Wines, or they 
muſt be worth a hundred Pounds in Perſonal Eftate, or rent thirty 
Pounds per Annum. If none in the Pariſh are thus IS a Life 
| wa be made of the * Jens Perſons. Be 


2 As to Repairs of Hi Highways and Bridget. 


The es relate to the Preventing Gbſtructions and Decays in 
+ s, and to Thoſe that are to Work and Repair the Highways. 
85 iy 8 Gee and e in e and Brid 8e. 


belonging to Them. Lug 


— * * * IF 


E the 3 & 4 W. & M. * 12. (The ame Sete) 1 2 + fl 0 
; lay. in the Highway (gt. twenty Foot broad) any Obftruttions or An- 
noyance, in pain of fine, Shilli , to be ja. 5 Diſtreſs, &c . | 


the Poſſeſors. of Lands nent * ning 25 all remove and diſpoſe of 


ghway, to their own. Uſe. 


SF * — 


their Hedges pruned right up from the Roots. 
SUTDeyors. 2 make Drains thro the Lands ad joining; and 


make every Cart-way leading to any Market. Toto * * * 
"6 leaſt; and as near. as md be u "or the Level. 
4 


oy 8 | 


. for Horſes. muſt be three Foot hroad. 


By the 7 & 8 W. 3. chap. 29. He that l ubves any. Ti Abet, 
cc. G up for ſecuring Horſe and Foot Cauſeways from Waggons, dc. 
Hall, 1 — oz Proof by one Wi 1107 We a Fu ice of Peace, forfeit 


L wenty 


By #5 8 & 9 W. 35 chap. 16. Hes Juſtices. 7 the Peace at their 
Ogarter-Seſſions may widen any Ways to eight Tards in Breadth ; and _w_u 


illing ee 


by a Fury aſſeſ a Recompence to the Ouuneri, to be paid by thoſe who 


ought, to. have repair'd the Highway. But the 2 cannot pull-down any 
uſe, or take 4 7 any Ground: from a Gar, * Denar aggrt eved. 


may «to to the Fudges at the next Aſſizes, 


Fuſtices at their ſpecial Seſſions, May. dire Ns Precepts to Sur- | 


veyors to erect Stones or Poſts Tons, ys meet, with Inſcrip- 
Tons diretting to * Next I arket- 


Fhilling r. 


> a ö n f Wy : . 0 85 * | 
— | | 0 2 e 4 
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ten Days 


Wo Tree, B iſh or Shrub ſhall be permitted to grow in any Hi, ghedy : 

not twenty Foor broad, but muſt be cut down by the Owner of the 

Land where it ſtands. "within ten Days after Notice given by any of 23 

the Surde eyors, on pain of five 2 * every Offence, to be tevied_ 

a4 aforeſaid. . [See the 13 Ed. 1. chap. 5 7 

| The Po of: yr ors of Lands adjoinin to Highways, not twenty Foot | 
broad, ſha d 


o, under 35 as ally of ten 
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Ay the 5 Eliz. chap. 13. Surveyors may turn a WWater-Contſe- hurt- 
ful to the Highways into any Man's Ditch, take Rabbiſh or ſmall 


Stones in any Ouarry ready digged in any Man's Ground within the 


Pariſh; and for Default of Rnbbiſh, to dig for Gravel, Sand, Cin- 
ders, and likewiſe to gather Stones lying upon any Man's Lands 
within the Pariſh for to Amendment of the 5 7 2 provided they 
do not dig in the Houſe, Garden, Orchard or Meadotm of. any Perſon, 


. 


or in any more Pits than one in any encloſed Ground; and not above 


ten Tards over at the moſt ; and that they ſhall caaſe the Pit to be fil. 


lied up with Barth, at the Charges of the Pariſhioners, upon pain of 


1 Saund. 


55 
Kelynge 34. 
1 Ventr. 256. 


vengerr to cleanſe 


Ay the 1 Georg. chap. 5 2. Surveyors appointed as aforeſaid, muſt. 
within fourteen Days after the Acceptance of their Offite, and ſo 
Vom Time to Time every four Months (or oftner, if required by 


five Marks to the Owner of the Land, to be recovered by Action of 
Debt, &c. [See the 4'& 5 M. & M. chap. 12. Where Gravel and 


other Materials are bought by Surveyors, Ma.]! 


The Preſentment of Default by one Juſtice of the Peact in Sf 
font npon his own Knowledge, ſhall be a good Conuittion. And any. 
two of them (one Quorum) may aſſeſs a Fine. However, the Delin- 


quent ſhall be, admitted to his Traverſe, as in other Gaſes,  _. 


t if cannot mie «hub 


- 
+ N 
9 


Seo the 1 Georg, chap. 53. Concerning the Appointiners of Ste 
anda doo oe. Mb REI I 


Warrant of two Juſtices) View the Roads, common Heighwa 


f 4 BY {== 
Bridges, Cauſeways, &c. belonging to ſuch High-ways, with nll Nu- 
t made upon them, and give an Account in 
Writing upon Oath to the Fuſtices ut their next Special Stfſions of 
the State of the Highways, 8c. [See more of this Statute . 
By the 1 Georg. chap. 11. No Travelling Maggon, Cart, or Car- 
ringe with any Burthen (other than Carriages employ'd about Hutban- 


| ſances and Encroachments. ma 


dry, and in Manuring of Land, and for carrying, Hay, Straw, (not 
Tuber 


mentioning Corn unt hraſbed, and Coals) Chalk, 


_ Perſon whatſoever without any Warrant, to be delivered to the Fur 
©eyor or other Pariſh-Officer of the Place where, &c. and if the Pe- 
nalty is not paid within three Days, the ſaid Surveyor or Pariſh- 


Materials for Building, Stones of all Sorts, Ammunition and Arti! 


lery of the King) ſhall go upon the common Highway with above five 
Horſes, &c. in Length, upon pain of five Pounds, one Motety to the 
Surveyor of the Place for 1 57 of the 2 the other Morety 

of the Hor] es, &c. by any 


to the Proſecutor, to be levied. by Diſtreſs 


Officer may by Warrant of one Fuftice ſell the ſaid Diſtreſs, and de- 


liber the Money to the ſaid Fuſtice to be diſtributed, &c. rendering 
back the Overplus, &c. and he that afſifts in the Driving any Travel- 


1 ng Waggon, &c. with more than five Horſes, &c. forfeits five Pounds 


to be levied and diſpoſed of in like Manner. V 
Conſtables or Surveyors, wilfully ſuffering any Waggon or Cart 19 


paſs in other Manner than is allow'd, may be fined by one Fuſtice vf 
the Peace. [See 22 Car. 2. chap. 12. 3 C 4 I. & M. chap. 12, 
7 6 8 N. 3. Chap. 29. 6 Ann. chap. oy FTT 1 


\ 


He c x Traverſe to the Want of Repair of ſuch High- I 
way, but he may traverſe or controvert his own Obligation to it, 


mber for Shipping, 


vered to the Sur 


. 
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IF the Perſon ſeizing the Cattle, ſhall neglef to bri ng them to the 
SO &c. he ſhall forfeit twenty Pounds, &c. [Sce 9 Ann. 
chaps id e E 
Ay the 1 Gcorg. chap. 5 2. Soy Perſon (who onght to ſcour 
Ditches and uſual Mater-Cbus ſes adjoining to Highways) that ſhall 
for thirty Days after Notice neglci to do the (ame, or hall leave the 
Earth of the Ditches in the Highways for eight Days, on Oath of 
Surveyor before the Fuſtices, at their Special Seſſiorzs, ſhall for every 
eight Tards- not ſcoured forfeit Two Shillings and Six-pence, and 
the Surveyors ſhall ſcour them, and make' new Ditches thro' the 
Lands adjoining, &Cc. J) Re or i gt no i bn... 
10 . 5 Georg. chap. 12. No Maggon Travelling for Hire ſhall 
be Drown with more than Six Horſes; And No Cart Travelling 
For Dire ſhall be Drawn with more than Thee Horſes ; upon For- 
f;ędeiture of All the Horſes above the Number allow d in each Caſe, with 
Nhe Diſtrainer muſt Deliver the Horſes, and other Things, ſo 
fei god, ro the Conftuble, or Other Pariſh-Offer, of the ſame; next or 
ljacem Town or Pariſb, till the Diſtrainer ſhall male Proof on 


ad 5 
Oath before ſome Fuſtice of the Peace of the Qffence committed ; and 
then the Fuſrice 45 ro iſſue His Precept to the Conſtable, 8c. to De- 
= Vier the Horſes, &c. ſo forfeited: to the Party, who ſeized, for His 
=_ Sole Uſe and Benefit ; paying the Charge of Keeping and Securing 

L the Other Things as the Juſtice ſhall Allow. e 
No Waggon Travelling for Hire having 


_ than Thaee Horſes, upon Furfgiture of Ali the Horſes whove Three, 
_ with All Accoutrements, to be ſeized and Apply'd as aforeſaid. 
Fam Perſon ſhall Hinder, or Attempt to Hinder, the ſeiſong, &c. 
upon "Oath made by One, or more Mitneſſes, before a fuſtict, He Ga 
be commimed to the Common Gaol for Three Months without Bail, 
= ond Forfeit for Every Offence Tum Pounds, to be levied on His Goods 
= ond Chattels by Warrant from ſuch Faftice. Aud if the Penalty is 

Vor paid within Three Nays aſter the Diſtreſs, them the Perſon Di- 
= frraining muy ſell the Goods, irendring the Qzerplas to the Quner, 
= dedulting the Chargoof the Diſtreſs and Serre. 


Provided, That this Act foal dor entend to ſuch Carriages as are 
employ'd about Kusbandry, or im \carrying Chedſe, Butter, Hay, 
Timber 2 0%. An One Stone, or Bloc Marble, Carr avans, and the 
Covered "Carriages of Gentlemen for Private\Uje, or To Tomber, du. 
 munition, or Artillery, for the King's Service, [See 2 George 
chap.'6, For Preventing the Carriage of -cxcefſive Loads of Meal, 
Malt, Bricks and Coals within Ten Miles of Landon and Weſrmnſter. 
Nore, That the 5 Georg. ohap. 12. relates only to Waggons and 
Carts Travelling for Hire. n 


wh . 


(see the 1 Georg. chap. 57. For 2 Hackney-Coaches, 
Carts, 6c. within the Cities of London and Weftminfter, and the 


Weekly Bills of Mortality. 


* 


Now 


Streaks or Tire of leſs Breadth than Two Inches and a Half, whe © 
corn, or ſot on <vith Roſe-headed Nails, ſball he Drawn with more 


 Srraeo, «Corn ur hruſb' d, Goals, Chalk, . Any One Ties or Piece 7 
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| 2 An Inft itute of the 


f the Highways; giving 


Perſons liable to work, are Every one that hath a Dr 225 = 


or any other Land within any Statutes concerning the Highways 


to ſend a Team and two ab 


- © Rayrn, 186. r a Man hath eight Plough-lands, tho” tis all Paſture, he ought | 
alt. ch. 50. 


Þ: 126 19% no. So if he hath ſeveral Draughts, he is bound to ſend a Team for 


no hired Servant for a Tear, muſt either work himſelf, or hire one to 
the 22 Car. 2. chap. 12. The Penalty is one Shilling and Six-pence.}. 


| fidy to her Majeſty-to five Pounds in Goods or forty Shillings in 


© Ind every other that ſhall occupy  Plough-land in Tillage or. Pe. 
flare, lying in ſeveral Pariſhes, ſhall be chargeable to the Mending 


Now having ſeen how Decays and Aunoyances in the Highways 
are to be prevented: Let us conſider who are obliged to work and re- 
pair the Highways where they want to be amended and repair d. 
The Mork and Repairs are to be in the following Manner: 


J the 2 & 3 Ph. & M. chap. 8. Every I N is to appoint four 

Days (ſix Days by the 5 Elis. chap. 13.) to all Perſons that are lia- 

ble to attend aud work, for | tg Materials for the Amendment 
Notice .in the Church the Sunday after 


Eaſter of the ſeveral Days by him appointed. 


& 3% 


Plongh, or Plough-land:in Arable or Paſture, and every Hou 
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5 Therefore by the ſame Statute, Every one havi 


cupying a Plough-land either in Arable or Paſture 


and every other Perſon —_— 4 Draught or Plough, ig chargeable 
Men with Tools convenient to work eight 

Hours every Day, in pain to forfeit tem Shillings for every Day that 

PG o o / a SINE Se, 


to find eight Teams for ſix Days, whether he keep any Draught or q 


Ech Houſholder, Labourer, and Cottager, able 10 work, being 
tor om each of the fix Days. And all of them muſt work eight 
 Howrs every Day, under the Penalty of one Shilling a Day. [B 
© By the 18 Eliz. chap. ro. Every Perſon 2 ſuch as dwell in 
the City of London) that ſhall be aſſeſſed in the Payment of any. Sul. 


Lands, or above, during all ſuch Time as he ſhall ſtand ſo aſſeſſed, 
and being none of the Parties chargeable for the Amendment of High- 


* * 


ways by any former Law, but as a Cottager, ſhall find two able Men 


early to labour in the Highways. at the Times appointed. - 


— 
* 7 5 - 
. * - 
* 
: * 


of the Maps within the Pariſh where he dwelleth, as if the Plough- 
land bad lain all in the ſame Pariſh, ooo nt 
By the 22 Car. 2. chap. 12. In ſuch Places where Carts are not 
uſed, the Inhabitants muſt ſend Horſes, &c. to carry Materials to 
amend the Ways, with able Perſons to work with the ſame, under the 
like Penalty as is appointed for Carts and Teams. Any one convitt- 
ed before a Fuſtice of Peace by the Oath of one Mitneſi, or View of 
the Fuſtice himſelf, to have reliſted any employ'd in the Execution of 

the Statutes concerning Highways, or of Reſcuing Goods difiraiz'd by 

Vertue of them, forfeits forty Shillings, cc. 5 
2 2 


A . 
1 7 = 
I) 
BENS 
Wo 
N 
Et 
We 
1 


8 
9 
1 N 
+ 
1 
1 
n 
n 


1 1 
wy 56+ © © Woo : * 3 -» 
D 
+ * . 
S-; 4 
2 4, 5 by 
* Ix . 
; * 0 Fr, . 
ww 8 
, G 
* * J 
&@-- 
* — 


Statute. And fee the 13 Car. 2. chap. 2. 22.& 23 Car. 2 


o 
— IE OO IIS 
4 


— 


1 
© ; 1 
\ 
© $56 46+ 4 - v4 wv +,4+ . + - »> 2 9 . * o £200 = Sade r 3222252 . Ld 0 . 5 * * Py 
_ = Fe wn Ba — 1 q —— mw y a g 
LY % ; 0 ” F. * 
2 1 ” 
* * Y 
* * n . ” n I b 
I. | f 0 
5 , 0 4 9 * 4 
: 5 a 
Ll 2 0 7 > * 9 „ = * 
1 f „ „ ® es » 

— , 5 rer, — Te An LOR Std HEAD, , - ite e 390g vg eee N ie _— 
n IN : . o 

/ ; 


D the 1 Georg. chap. 52. Suroefors, muſt give ai Acrount t6 the 
Juflicet at their tzext ſpecial Seſſions in Writing upon Oath of the 
Fes lefts of Labourer 4 0 thoſe that are to ud Labourtrs or © eam, 
under the Penalty of five Pounds. ¶ Se the 3 & 4 W. & M. chap. 100 
Aud the Fuſticer at their ſpecial Seſhons under their Hands — 2 
may order the Repair of thoſe great Roads which moſt want Repair, 


with the Time aud Manner. And the Suroegors ſhall take the moſt 
convenient Time of the Tear to repair them before Harveſt, 


* 5 
” 
and N= 
v. _ 6 Sas 
Fe” 


mon the Teams and Labourers, & c. 


See more of the Power of the Juſtices in Corporatiotis in the ar 
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en 
eral Words, En 


Corpo- . Abri 


atural Þ 
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either by Reaſon of Tenure or Preſcription: [See Of Anceſtor and 
Heir chap. 6, Aute, and Of Pr eſc N Book 2. chap. 3- Poſt ] „ 
ſe out of the County; thoſe of 


the Franchiſe mult repair that Part, and the County the other Part: 


* 


If a Man maketh a Bridge for the common Good, he is not bound 
to repair' it; or if a Biſhop hath of Alms bnee or twice gy a 
1 1 CN. N 5 ridge; 


p..4 4 4 
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to be within tr Vent, 


3 Cro. 365, 
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Bridge, it bindeth not ; but it is Evidenes CC ie that he. 0 58 
to do it of Right, until he provè the contrary.” But if Time out of 
f Mind he and his Predeceffors hath repaired it of ag is ſhall bind 
13 Rep. 13. him to it. & If one hath Toll (call'd Portape) ) for N end Cattle 
paſſing over a Bridge, he muſt have that Right by Preſcription or Sta- 
| tits; and in lieu of the Toll, he ought to 5 1 — Ts. of Fairs 
I Inſt. 501. And Markers, Book 2. chap. 2] ; None can be compelle to make a 
oy Bridge, where there was never any * ut 1 ict . Pars 
1ament. - 


Thus it is by the Common Law. But 


= the 22 H. 8. chap. +. Fur Fuftices (1 Genn f ſhall i in is Sine 
enquire; Hear aud Determine. the Annoyances of Bridges, and of 
Highiuayr at the End of ſuch Bri dges, and ſhall charge futh as ſhould 
Repair them. And where it cannot be known what Hundred, "City, 

ſon certain or Body Politick, ought” th "repair 


| Town or Pariſh, Perſon 

them, They ſhall be re 7 by the County or Riding g, City or Town 

Corporate, wherein They are ſituated. And if # +; ey are 7 trated in 
I-repair the ſeveral 


42 5 9 6 


two ſuch Precintts, the Inhabitants there ſh 
Parts respectively. And the Fuſtices may in res Caſe ſend Proceſs | 
cou of their Furiſdiftion, &c. [See the Ex ſition * . Statute, 
ER 0 Joo, £4 wid FOR 703, 794, 795, 706.], 5 it 
No private Bites are within that Site," died onl; 1 Git d as are 
common in the Highways, and are not to be. | repaired in the fame 
manner as Highways. l * 
[ee the 1 Ann. chap. 18. eu? - An Act to explain and alter the ; 
22 H. 8. chap. 5, Concerning the 8 and Amending of Bridges 
in the Highways. 
Sce alſo che Statuten whick concern Highways and Bridges i in parti- 
e Places, as collected by Nelſon in his Office and Authority of a. 
| Fu ftice of Peace. 6th Edit. "Fi it. Highwags.] 
3. It is the Duty of Surveyors to gather Rates for the Amendment : 
of the e and Bri rages belonging to the Highways. 


Rd: -- By the 3 & 4W. & M. chap: 12. ' Upon Notice given 7 262" Ka 
veyors to the Fuſtices in their Special 7 770 aud Oath. made of 
_ what Sums the ey have expended for buying Materials,- &c. to repair the 
Highways ; the Fuſtices or any two of them may cauſe an equal Rate 
to be made to reimburſe them, according to the Method preſcribed in 
the 43 Eliz. chap. 2. For the better Relief of the Poor; Iin which Act 
Act every Occupier of Woods, Lands, Tithes, &c. is included as a- 
foreſaid.] Mhich Rate, being "allowed by the ſaid Fnſtices in their Spe- 
cial Seſſions,” may be levied by Surcgyors on Perſon's refuſing. 70 7, 1 
way of 7 Di and Sale of their Goods, &c. 

'T the Fuſtices. of the Peace at their Quarter-Sefſions ſhall be. 
fd That the Highways, Cunmſctvays, Bridges, (which ought to | wi; 
paired by a Pariſh, Goh Streets, Pavements, within a Pariſh, &c. can 
rot be jufficiently amended without the Help of this Act, they may 
cauſe Aſſefſments upon Perſous uſt ually ratable to the Poor to be made. 

(ut exceeding in one Tear Six-pence in the Pound of the yearly Falue 
of e & c. nor of Stx-pence for teu ug Pounds an Haan to 
be 
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FIG. 


ſhall Forfeit Five Pound; One Motety ta Him that will ſue 
ſame in Any Court of Record by Attion of Debt, &c. the Other 


 "Moiety to be employ'd for the Repair of the Highways of the Part 
tohere the Perſon ſuing ſhall Inhabit. iſh, 


tributs to the ſaid Repair. ; 


1 2 England. 


* 8 ; 
„ 


1118 


be je lad in aol Ms Manner as the Juſticer in Seſſions fool din. bo 
1 Georg. chap. 5 2. 6. 


Here the Clerg Y are chargeable to the Hi ghways, Ge. as well as 
the Lait 
And rs a Either Help, All Fines 4 Forfcitures v2] nor 4 LE 
ing the Highways, pal 'be ora into the Hand. of Surveyors (not 
to be return d imò the Exc ) to be applied toward the Amend- 
ee of ſuch Highways. A if any ſuch Fine, %c. 1 mpoſed. upon 
any Pariſh, ſhal be levied fon one 5 more of the 2 any 


Mont, upon Complaint, may by Mar- 
rant cauſe a Rate to be made to rei 22 them; which the SUFDEYOrS 


ſhall =; and pay within a Month after the making thereof. 


A Fuſtice of Peace ne Hs. His Duty, which this At requires, 
. the 


Surveyors (after the Acce of Their Office) 7 glecłt ing Their 
Duty by this Act ſhall F eit for e ry Offence Forty Shillings, [By 


the 6 4177. chap. 29. Five Pounds] to be levted on His Goods and 
| Chattels by Warrant under the Hands and Seals of Two or more Ju- 
ſlices ; One Motety to the Informer, and the Other Moiery toward the 


Repair 9 the rr Arp C5 the ſame Pariſh, &c. [See the 1 Georg. 
chap. '52, $ 5. Concerning Fines, Gc. 


8 
DY the 7 & 8 W. z. chap. 29. If any Lal or Fill, which aſer to 1 8 


5 repair. their own Highways, ſhall have levied and e 2 Si- 
pence in the Pound for the Repairs, and that is not fu ent," the 


uſtices at the next Special Seſſions. yy beer the . Pariſh to cou. 


7 


As for Bridges belonging to the 8 hs” 3 
In the 22 H. 8. chap. 5. By the Words ® ye a Al pri- 
vileges of Exemp ion, tho' by Act of Parliament, from Contribution 


eir Spiritual Poſſeſſions towards the 


m2 2 Inſt. 904. 


to the Repairs of decay'd Brid are taken away. The Clergy there- 
fore are charged in reſpe& ch thei 

Repair of Bridges to be ain by the County, Oc. as well as to- 
ward the Repair of thoſe Bridges which are known to belong to Pa- 

= riſhes, Oc. A tho n of the: Yoon . 1-25 2 wy + 

, 703-1704) 3 8 


B the i Ao, 5 18. e Manner of edles, the 25 ax for ſach 


Bri ges 1s directed at large. 


Buy which Statute, The Nee in Seſſions, pon Preſentment, (where | 
it cannot be known who ought to repair a Bridge) may afſeſs every 


Town, Pariſh or Place in Proportion, as uſurlly hath been aſſeſſed. 


And the Money aſſeſſed is to be levied by the Conſtable of each Pariſh, a 


&c. or by ſuch Perſon as is appointed Treaſurer, & . 


Officers negletfing their Duty, forfeit forty Shillings ; and the Ves c 


fur er five Pounds, to be applied to the Repair of the Bridge. 


No Fine for not Repairing ſuch Bridges, and the Highways at the 
Ends thereof, ſhall be oder bc into the Exchequer; &c. but ſhull be 


Re 4 NE to the * aud by the © Jah wear 1 A 
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- RR Aer or Namen ton, the Evidence of the Inha- 


I. Inftiture 4 the Bock 1 


Rebuilding and Repairing ſuch Pridges and E ar the © End 
thereof. |See more of this Statute infra.) 58 


Fi 4 It is the N of Surveyors to "9 their Accomm, There 
ore - 0 b | 


By 15 & 4 W. & M. chap. 12. Th be beer FEE bei is dj fr 
ged his Office, ſhall at ſome Special Seſſions give an Account 


| Oath of all Moneys received, which ought to be employ'd in ame ing 
the Highways, and how it was diſpoſed 95. And if any remain in 
| his. Hands, he ſhall deliver it to the next Surveyors; and in Caſe of 


_—_ ha 11 forfeit double the Ve alue, to be devs ed by Warrant of two 
7" 
T the 1 Georg. chap. 5. No Fuſti ce's Clerk, Kc. ſhall receive Any 
Money for the Oath or Account, on Pofeiture of 1 0 1 fo be Keco- 
ver 4 in Any Courm of Record. 
Ay the i Ann. chap: 18. The Money received for Repair of Bridges 


intended by this Act] is 70 be accounted for accordi 7g to the Order 


of the after in Seſſions. = 
af ces may allow Perſons cencerned in the ue on Ef this A 
ee. pence in the Pound. | See more of this Statute ouſt; and RA 


g Actions 5 be laid, Book 15 chap. 4]. 


[See the 43 El. chap. 4 Concernin 9 R to be ah x 


: rized to enquire of the Werne of Lands or Goods, Cc. 
given for Repair of Bridges, Cauſeways, Highways, c. and ſee the 
22 Car. 2. chap. 12. Concerning Lands given toward the Repair of 


Bridges, Hi ghways, Cc. and the? Duty of the Truſtees, &c.] 
So much concerning the Duty” of Surveyors as to Repairs, Kates, 


and their Accounts. 


There are ſome Statutes concemin ing the Courts which have Cog- 


nizance of theſe Matters. 


By the 2 8 ; Ph. & M. Sis 8. de in Leers we Pome t0 


enquire concerning High, and may impoſe Fi nen pon ſuch a 
make Defaults, accor w 


ing to the 18 Eliz. chap. 10. 
Zy the 3 & 4 W. & M. chap. 12. All Matters concerning Hi ghways, I 


&. ſhall be 4 ned in the County where they: lie, and not elſe- 
where. And no Preſentment, Indiftment or Order made by Vertue of 


thoſe Acts ſhall be moved by Certiorari ont of the County ; (provided 


the Juſtices act within their Power.) And in Actions commenced 


againſt any Perſons authorized to put this Aft in Execution, the De- 


| Fendants may plead the General ] we, and if auen be for them, 
4 they ſhall have double Coffs. 


By the 1 Ann. chap. 18. All Matters concerning the Repairing of 


ſuch Bri dges (as are tend by the Act). ſhall be Determin d in the 


County, and not be Removed by Certiorari. 


Perſons Authorized by this At may plead the Genral Ile, and 
Give this A and the 22 H. 8. chap. 5. in Evidence; and Ul Fudg- a 


ment be for Them, They ſhall have Double Coſts. 


In all Informations or Indidtments in his Majeſty's Courts of Record | 


bitants 
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Chap. 7. 


vit ant of the Town or County, in which ſuch decay'd Bridges or 
Highways lie, ſhall be admitted. © EN ond ey 


| He doth keep a Court, and enquireth of Weights and Meaſures, 
whether they are according to the Standard or no. [See of the 
Court of the Clerk of the Marker, Book 4. chap. 1.] His Fees for 

Sealing are , i ooo 


* 


author — — rn 


" _ 
* 
4 a 
__ 


Note, That the Sratutes which concern Highways and Bridget in 
particular Places mult be exactly purſued, as being different from the 
Statutes made for the Repair of Highways and Bridges in general. 

| [See the ſeveral Statuten concerning Turn-pikes in Highways. 


IX. The Clerk of the Market is an Officer that hath Cognizance of Ofthe Clerk 


Weights and Meaſures. n The King's Clerk of the Market exc- 


cutes his Office only within the Verge. Head Officers of Corpora- 


tions, Lords of Liberties, or their Deputies, execute this Office in 
other Places by Grant or Preſcription. | See the 17 Car. 2. chap. 19.] 


# 


of the Mar. 
M7: 
n 2 Inſt. 543. 


(ðee the 17 Car. 2 chap. 19. 22 Car. 2. chap. 8. 22 & 23 Par a 


chap. 12. For Regulation of the Office of the Clerk of the Market, 
for Reformation of Weights and Meaſures, and for limiting his cx- 
ceſſive Fees.] a grins os, OY Fa 


| [Seealfo the 8 Aun. chap. 18. 1 Georg. chap. 26, 5 Georg. chap. 25. 
To regulate the Aſſiſe of Bread; 7 Ed. 6. chap. 7. 43 Eliz. chap. 14. 


2 Ann. chap. 15. and the 9 Aun. chap, 15. 10 Ann. chap. 6. Con- 
cerning the Aſſiſe of Fuel, Billet, , ooo 
I be Clerk of the Market cannot ſet a ? Price upon any Thing 

ſaleable in the Market; for that does not belong to Weights and 
| Meaſures. He cannot take any Fee for 4 View and Examination 
only of Weights and Meaſures; for the Statutes allow a Fee only f. 277 
for Sealing. If they are falſe Weights and Meaſures, they ought to 
be burnt. But if they are true and ſealed, they ought not to be char- 

ged df, ne e , ORE 


34 Inſt. 2 74. 
Dale. chap. 


h 25.0 29 Gan . abate here vhs ee 


r There is now no great Need of the Clerk of the Market ; for 


the Juſtices of Aſſiſe, Oper and Terminer, and of the Peace, Sheriffs 


| Market, He that hath the Profits of the Market ſhall ſeal Meaſures 
_ duly gauged. © ))) WE IO EY os 


r 4 Inſt. 273. 


in their 'Torns, and Lords of Leets, may and do enquire of falſe 
Weights and Meaſures. [See of J/eights and Meaſures, Book 3. 


chap. 3.] 15 5 55 


X. Governors of Houſes of Correition are to ſet Rogues and other 
idle Perſons to Work. This Officer and his Priſon does not belong to 


Of Maſters 


or Gover- 
nors of 


the Sheriff. His Nomination, Duty and Allowance are ſettled by Houfes of 


Statutes, For 


By the 39 Eliz, chap. 4. Fuſtices of the Peace in their Ouarter- 


Seſſions may order Houſes Correction to be built, may make Orders 


for providing a Stock, &c. and for Maintaining and Governing the 
ſame, and ſee that Offenders ſent thither be ſet to Work or pumiſbed. 
OTF oe e BY 3 5 FJFiuſtices 


Correction. 
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' 2 Inft. 730. 


Juſtices of the Connty ſhall not. meddle in Corporate Towns, but 
the Fuſtices there are to put this Act in Execution. 


| By the 39 Eliz. chap. 5. Howſes of Correction may be incorporated. | 


[Sce 43 Eliz. chap. 4. 7 Fac. 1. chap. 4. and the 2 aft. 707, 920, 
Sc. where theſe Statutes are well expounded. ] (OF 
By the 7 Jac, 1. chap. 4. There is to be a Houſe of Correction in 
every Shire to ſet Rognes and other idle Perſons at Work. And the 
Juſtices in Seſſions ſhall appoi nt a Governor for the ſaid Houſes who 
hath Power to ſet Rognes and idle People at Fork, to puniſh them 


eit h moderate Whipping, to fetter them if they are unruly. [Sec 


Weſt. 2. chap. 11.) They are to have no other Allowance than what 
they ſhall deſerve by their Labour. And for this Trouble, the Zuſtices 


ſhall allow the Governor a yearly Sum, to be paid quarterly before- 


hand by the Treaſurers of the County ; the Governors giving Security 


for their Continnance in the ſaid Office. Aud if the Governors ſhall 
not every Onarter-Seſſions yield to the Juſtices, a true Account of all 
ſuch Perſons as ſhall be committed to their Cuſtody, or if they ſuffer 


them to eſcape, the Fuſtices may fine them. 


Tho' one have lawful Means to live by, yet if he is an f idle or 
diſorderly Perſon, (for thoſe are the Words in the Disjunctive in one 
Part of the Statute) the Juſtices of - the Peace may ſafely commit 
him to the Houſe of Correction, by Vertue of this Statute. A gene- 


ral and large Power, without Exception of any Perſon. [See this 
Act expounded, 2 ft. 728, c.]! ali nan 


I beſe Perſons following may by Statutes be ſent to the Houſe of 
Correction; iz. An Alehouſe-keeper felling Ale without Licenſe af- 
ter a ſecond Conviction, ſturdy Beggars, Carters in Londom riding 
upon their Carts, &'c. Corn-ſpoilers, Deſtroyers of the Game for 
dle or diſorderly Perſons, La- 

bourers under Thirty Years of Age refuſing to work, Mother of a Ba- 
ſtard-Child, Imbezillers of Naval Stores under 20 5. Robbers of Or- 
chards, Parents of poor Children enticing them from their Maſters, 
poor Children refuſing to be Apprentices, Poor Perſons refuſing to 
wear a Badge, Perſons burnt in the Hand for Larceny, Perſons run- 
ning away, or threatning to run away and leave their Families upon 
the Pariſh, Seamen Quarrelling and Fighting in His Majeſty's Yards, 


want of Diſtreſs, Hedge-breakers, I 


* 


Ge. upon Non- payment of Their Fines, Seamen running away, com- 
mon I roſpaſſers, Vagabonds, and Thoſe whoſe Place of Birth or laſt 


Dwelling for a Year cannot be known, or who Refuſe to tell the 
Place of their Settlement; Spoilers of Trees and Wood-cutters, (56. 
But if the Way of Conviction is not appointed by the Statute in 
any of theſe Caſes, then the Juſtices in Seon only have Power to 


{nd ſuch Offenders to the Houſe of Correction. In the mean Time, 


one Juſtice may require Sureties for their Appearances at the Sef- 


ſions. 


By the 5 Ann. chap. 6. The Keeper of a Horſe of Correction or 
| Torkhouſe neglectiug to give due Correttion to any Perſon convith of 
T heft or Larceny, and committed thi ther, any Fudge of Aſſize or Oyet 


and Terminer, pon Proof, may remove the Keeper from his Office. 


15 
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Chap.'7. LawrafiEngland. 


109 


W IE 
—B MO. 4 _ "we 


See the 6 Georg. 2 19. Concerning the Commitment of Va- 
grants, and Criminals charg'd with ſmall Offences either to the Com- 

men Gaol or Houle . e ĩð v Et 
Whipping - Poſts and Stocks are by the Common Law. 


| WORX 


a. Mi * — — 
. * 


0 Corporations or Bodies Politicxk. 
IN Treating of Corporations or Bodies Politick, theſe Queſtions Of Corpora. 
I may ariſe, (viz.) What is a  Corporativs or Body Politick ? How 8 
many Kinds of them? How are they made? What Things are en-. 
tial to them? What is the Power. of a Corporation? How are they 
1. Jhat is a Corporation or Body Politick? A Corporation is a 
t Perſon in a Political Capacity created by the Law, and is a Body * 2 Inft.s 6, 
Politick fram'd by Policy or Fiction of Law to u endure in perpetual * :Iaft.250.a. 
= Succeſſion with Capacity to take and grant, to ſue and to be ſued, 
Ge. * He who gives the firſt Poſſeſſions is the Founder of it, tho 10 Rep. 33. 
= they are but of ſmall Value. So that a common Perſon may be No 44 
Founder, tho the King ſhall afterwards; endow it with great Poſſeſ- 
fions. It differs from a Franchiſe or Liberty, becauſe they are Eſtates 
of Inheritance, and may be granted over from one to another.. 


2 b 
* 


2. How many Kinds of Them? Corporations are either Y Sole or ? 19 Rep 29. 
Asoregute. Sole or in one ſingle Perſon, as the King, a Biſhop, a last. 250. a. 
Dean of ſome Chapters, an Archdeacon, a Prebendary, Parſon, Vi- . 

car, the Chamberlain of London, Heads of ſome Hoſpitals, &c. 4. 

gregate of many Perſons together (in the Civil Law call d Vniverſi t. 

ties or Colleges) as Mayor and Commonalty, Dean and Chapter, Ma- 
ſter and Fellows of a College, Maſter and Brethren of an Hoſpital = 

7 And there, all Perſons may be capable, or one Perſon only. The 9 1 laſt 2.4, 
Bodies natural of ſuch a Corporation may be ſeen; yet the Body Po- 
litick or Corporate it ſelf cannot be ſeen, nor do Any Act but by |» 

Attorney. A City or Borough may be incorporated, or Part of the ' 
City or Borough; as the Freemen of the City, or Burgeſſes of tze 

Borough, or Men of ſuch a Trade in the City or Borough. Hence * 10 Rep. 3r. 
there may be many Corporations in one City or Borough; and one 

Corporation may be made out of another Corporation. Laſtly; 

There may be a Corporation without a b Head. But where there is o 10 Rep. zo, 

a Head, and he e dies, (5c. nothing can be done during the Vacancy. off. 264. b. 

Every Corporation alſo is either Spiritual, Temporal, or Mix d. 5. . 

| 3 as Biſhops, Deans of ſome Chapters, Dean and Chapter, 
Archdeacons, Prebendaries, Parſons, Vicars; 4 which in the Manner 3 Rep. 73. 
of their Conſtitution may be either Elective, Preſentative, or Dona- EOS 
tive. Temporal or Lay, as Mayor and Commonalty, Bailiff and 
Burgeſles, c. Mix d, or conſiſting both of Spiritual and Temporal 


tin 
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110 A Inſtitute of the Book I. 


3. How are They zuade? A Corporation or Body Politick may 
e 10 Rep. 29, commence or © be made by Common Law, By the King's Charter or 
i loft. 250. 2. Letters Patents, By Act Parliament, By Preſcription. 


— — 


* —_— 


. 


1. By Common Law, as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebendaries, Parſons, Vicars, Church-wardens 
to ſome Purpoſes. 2, By the King's Charter, or Letters Patents, or 
by the King's Authority communicated to others. All ſuch Charters 
muſt have a favourable Interpretation, and ſhall be taken ſtrongly 

- againſt the King to advance the Work intended. 3. By Authority of 
Parliament; ſo the College of Phyſicians in London was made a 
Corporation. [See the 87h Report, Dr. Bonham's Caſe.) 


By the 39 Eliz. chap. 5. Any Perſon ſeiſed of an Eſtate in Fre- 
fimple may erett an K or Honſe of Correction, and the ſame 
hall be incorporated with Power, &c. to be viſited by ſuch Perſons 
a ſhall be nominated by the Founder. [See 2 Inſt. 720, &c.] 
By the 6 Georg. chap. 23. All Security for Tranſportation of Of- 
Fenders ſhall be by Bond in the Name of Clerks of the Peace of each 
County, who ſhall. proſecute ſuch Bonds in their own Names; to 
which Purpoſe They ſhall be deem d a Body Corporate. _ 


4. By Preſcription, as that which hath been and continued a Corpo- 
lation Time out of Mind. Tho' the Members cannot ſhew any 
*f 2Inft. 330. Charter for it, there was certainly a Charter at firſt. f London is a 

Corporation by Preſcription ; and the Chamberlain of London to ſome 

Purpoſes, A Corporation by Preſcription may be confirm'd by the 

King's Letters Patents, and yet be a Corporation by. Preſcription 

4. What Things are Eſſential to Them? Several Things are E 
ſeuntial to the making of a Corporation. I ſpeak chiefly of Aggregate 
10 Rep 29, Corporations. 8 There muſt be, 1. Lawful Authority. 2. Proper 
73 _ Perſons to be incorporated, (vz.) Perſons natural, or Bodies already 
mp. incorporate. 3. A Name by which they are incorporated. A Mif- 
nomer in any ſubſtantial Part is dangerous in Deeds, or Pleading. 
1 3 Rep. 73. h If the Name of a Corporation is changed, yet it ſhall have all 
1 4 Rep. 7% the Privileges that it had before. 4. 1 A Place, for without a 
| | 135. P. Place no Incorporation can be made. 5. k Ford ſufficient in Law 
1 3 Inft. 102. b. to make a Corporation. But there is no Neceſſity of any certain 
=: 32, 1% Form of VV ĩ EOS B40 „ 
1 k 10 Rep. 30. When a Corporation is duly created, 1 all other Incidents are ta- 
wo — 1 5 Abr. citely annexed to it; as to purchaſe and grant; to buy and to ſell; 
[| 110 Rep. 30, to ſue and to be ſued; to have a Seal; that the Survivors ſhall be 
31, & the Corporation; that if the Revenues increaſe, the. ſame ſhall be 
= 5 employ'd to increaſe the Revenue or Number of the Poor, Gc. [See 
= the 8 Rep. 131. The Caſe of Thetford School.] That they ſhall be 
viſited by the Founder and his Heirs, or By the Governours, if no 
| Viſitor is appointed by the Charter; That they make Ordinances and 
By-Laws; That they ſhall be exempted from the Ordinary; (for if it 
is a Lay Corporation he cannot viſit it: But the Clauſe of Exemption 
is neceſſary, if it is a Spiritual Corporation;) To purchaſe in Mort- 
main; for without Revenues, the Members of it cannot live. A Lt 
cenſe to purchaſe is not of the Eſſence of a Corporation, for it is per- 
1 fect without it. | OED 5 
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If theſe Things are en granted in Charters, they are but De- 
dlaratory or Explanatory, and might have been left out; tho it is the 
ſafeſt Way to grant them by expreſs Words. SEU e 
bere are uſually. granted in Charters of ations divers Fran- 
* whiſes. Oc. as Felons Goods, Waifs, Eſtrays, 'Treafure-Trove, Deo- 
dands, Courts and s of Pleas, Return of Writs, Fairs, 


arkets, Exemptions from Serving in Offices; or on a , Exemp- 
— from Payment of Toll, the Aſſiſe of Bread and 1 a Pillory 
and 'Tumbrel, the Office of a Juſtice of Peace, Coroner, Clerk of the 
Market, ©. which are not incident to a Corporation; and therefore 
muſt be granted by ſpecial and expreſs Words, © 
F. As to the Power of a Sole or Aggregate Corporation. 


An Sole Corporation regularly cannot take in Succeſſion Goods and * 4 Rep. 65. 

Chattels, either in Action, as Bonds, Recognizances, &c., or in Poſ- ag 1 "A 

ſeſſion, as Leaſes for Years, Ge. for the Executors or Adminiſtrators g4. ES. 
all have them. A Leaſe for a Hundred Years made to a Parſon + Inſt. 243. 


- 


and His Succefſors, and a Releaſe made to Him and his Succeflors, 15 

was adjudged only an Eſtate for Life. And this is true, except in the 
Caſe of the ancient Jewels of the Crown, which go to the Succeſſor; 

and of the Chamberlain of London, whoſe Succeſſor by Cuſtom may 
have Execution of a Bond or Recognizance, acknowledged to his 
Predeceſſor for Orphanage Money; and perhaps the Ornaments of a 
Chapel of the Predeceſſor belong to the ſucceeding Biſhop. [See of 
Anceſtor and Heir, chap. 6. unte, and of the Authority of Church- 
wardens, chap. 7. ante] 0 
A Sole Corporation may take a Fee· ſimple in Succeſſion, but not 
without the Word Succeſſorc. [But See Of Fe-ſimple, Book 2. chap.1. 

Of Frank-almaigr, Book 2. chat. ok oi, 


= An Aggregate Corporation may take.Goods and Chattels in Aion 
= or Poſſeſſion, and they ſhall go in Succeſſion. They may alſo have a 
= Fee-hmple without the Word Succefſors ; for the Body never dies. 
= They cannot Sue or Appear in Perſon, but by Attorney. They can- 
= not ſue without Their Head, or in Time of Vacation of the Head- 
= ſhip. They cannot commit n Treaſon, or be outlaw'd or excommu- 10 Rep. 32. 
nicated, or be Executors or Adminiſtrators; for they cannot take an 1 Rep. 121, 
_ Oath. They cannot be Jointenants to take by Survivorſhip; but they ot. Hd 4 
may be Tenants in common. They cannot be ſeiſed to the Uſe of 
another. The Members cannot regularly be Witneſſes for the Cor- 
_ poration, eſpecially if they teſtify for any conſiderable Advantage or 
Profit of the Body. © For every Member hath a Right and Freehold * :1 Rep. gs. 
for his Life as to his Freedom, Cc. and all the Members together 
have an Inheritance in the Lands, and an Intereſt in the Goods, But 
ſce Of J/itneſſes, Book 4. * V 
Eerants of a Corporation Sole and Aggregate, muſt be by Deed un- 
der their Seal. [See of Dean and Chapter, chap..3. ante; and of ß 
Leaſes, Book 2. chap. 3.] tho they are good without Delivery. P But. * Lit. 443 + 
a Grant made To or By a Body Politick during the Vacation of the lat. 26 
Headſhip, is void; as They cannot ſue till They have a Head. Vet 
if a Leaſe for Life is made with a Remainder to the Mayor and 
Commonalty of B. there being no Mayor at the Time, It will be 
Good, if a Mayor is choſen during the particular Eſtate. 
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bey may Retain a neceſſary Servant without Seal. But 


„ Ventr.g7, ly all 4 Contracts and Grants of Offices'by them ought to be under 


18. Seal by Deed. 


2 Inſt. 54. dinance is againft Ma na Charta, chap. 29, A reaſonable Penalty 
micht have bern tinfoled and levied By Ditreſs, or recovered by 


tion of Debt. ern 


* 


Thus a By. Law to Forfeit Goods upon Diſbedience js not valid; 


' 8 Rep. 125, for no Forfeiture can grow by Charter or Letters Patents; f tho it 

127 may be N 

kieb. z e. Charter, as to hi 

2 Ventr. 182, prentices, chap 6. ante.) or t e 1 

Red . for it is againſt the Liberty and Freedom of the Subject. But u Pre- 
8s 2-55 ſeription or Cuſtom to reſtrain a Man to exerciſe his Trade in a parti- 


nder Apprentices to ſet up their Trades; [See of 


Hob. 285. cular Place is good, tho void in a Charter. I ſay it is good by Cu 


ſtom, or it may be made good by Act of Parliament. For all By- 


Laws atid Ordinances contrary or repugnant to the Laws 'and Statutes 


of the Kingdom are void and of no Effect; and the King's Charter 


alone cannot uphold them. Corporations may make By-Laws or Or 
dinances without Cuſtom, or the King's Charter, where it is for the 


Good of the Commonwealth, as to repair the Church or Highway; 

x Knax. c. but not where it is for their own 1 private Profit. And if they 
1 Roll, Abr. 
26, 77, Body incorporate, the King's Charter will ſuppo 


: Roll . nalties, to be levied by Diſtreſs, or recovered by Action of Debt. 
. 
contra 


- dom, and ſubordinate to it, if they are not made good by Act of Par- 


: My : = liament, as the Cuſtoms of London are. [See Danvers's Abridem. 1 
Hob. 211. Tit. By-Laws; and ſee the 19 H. 7. chap. 7. For making of Kata 


Bodies Incorporate.| 


- 


. 
* 


3 he OR of Them from the Penalty of 40 J. if They are not 


An Aggregate Corporation may have Power by Charter or Preſcri- 

of his Freedom, if he 

daoth any Act to the Prejudice of the Body, and againſt his Oath. But 
if they have no ſuch Authority, he ought to be convicted by due 
Courſe of Law before he can be disfranchiſed, or ouſted of his Free- 


* 11 Rep.g8. ption to T dirfrapchiſe or diſcharge a Member 


dom. If one is wrongfully removed or unduly disfranchiſed, his Re- 
 medy is by Mandamus, &c. in the King's Bench. [See the 9 Ann. 
chap. 20. Concerning the Writ of Mandamus, c. 

6. How are They Diſſolved ? An Aggregate Corporation may be 
Difſokoved, 1. By the Death of all the Members. 2. By Forferture 

of their Charter, as by Uſurpation, Miſuſer, &c. upon the Writ Ono 


Marranto. [But ſee the 7 Rich. 2. (not Printed) 2 Tt. 495, 496,497 | 
and 4 tft. 250. 2 I. & M. Sefſ. 1. chap. 8. concerning the Charter 


of the City of London, and the 9 Ann. chap. 20.] 3. By Surreal 
I fi Bo, ä 


1 ſaid before, that an Aggregate Corporation might make By- 
Laws ; it being impoſſible for the general Law to provide fit Diſcs ' 
pline for every particular Society. But ſome Powers concerning 'By- 
Laws are often inſerted in Charters that are void. As to make By. 
* 5 Rep. 64. Laws upon Pain of 1 Impriſonment of the Offender. For ſuch an OG 


Ciiftom. - A By-Law to reſtrain t Trade is void in 4 
5. 6. 451% or to have the ſole Making of Cards, 7 C 


make By-Laws only for the good Government and / Order of the 
rt them in it; and 
78. thoſe By-Laws ſhall oblige even Strangers, and ſubje& them to Pe- 


But thoſe Laws mult be 2 ſubje& to the general Law of the King- 


This Statute doth not ſtrengthen Any By-Laws, but leaveth them 
to be Affirmed as Good, or Diſaffirmed as unlawful : It only ſaves 


IP 


93 
. 


* 
# 


| BR 
ad. Hh. 


Chap. 8. Laws of England. 


1 


* : 
g 4 


113 


4. By 47 of Parliament. A Sole Corporation may be diſſolved only 
= by Surrender or Act of Parliament. TEE. | I 
2 Upon d Diſſolution of a Corporate Body, their Lands ſhall not » flaſt. 12. b. 
eſcheat, but revert to the Donor. For the Law annexes ſuch a Con- 1 Roll. Abr. 
dgdition in every Grant to a Body Politick. VV ny” 

But their Grants ſtand good, which were made while they were a 
Corporation. If they bind themſelves in a © Bond, and are afterwards e Lev. 237. 
diſſolved, they ſhall not be charged in their natural Capacities. ao 


= 2» the 33 H. 8. chap. 27. Eoery Act, Order, &c. concerning 
Leaſes, Elections, Grants of Hoſpitals, Colleges and other Corpora- 
tions, hall be good by the Grant of the Governour, with the Aſſet of 
te greater Part; all private Statutes to the contrary notwithſtanding. 
D the 31 Eliz. chap. 6. F any Eleftor into any Church, College, 
School, Hoſpital, Hall, or other Society, ſhall take any Reward dirett- 

ly or indireftly for his Vote, ſuch Place ſhall be void. And if any 
Perſon in ſuch Societies take any Reward directiy or indireitly for re- 

= /i7:ing ſuch Place, he ſhall forfeit the double Value thereof, and the 

= Party giving it ſhall be incapable of ſuch Place. The Forfeitures to 
be divided betwixt the King and the Proſecutor, [See the 3 Ed. 1. 

6 a FF, © TTT 
25 the 43 Eliz. chap. 4. The Miſtmployment of Lands and Goods 
given to Hoſpitals and certain publick and charitable Uſes, are to be 
redrefſed by awarding Commiſſions to enquire of all Gifts and Miſim- 
ployments thereof, with Power to make Orders and Decrees according- 

ly. This AG is not to extend to Colleges and Halls, &c. or to any 
Cathedral or Collegiate Church, nor to any City or Town Corporate, 

or where there are ſpecial Viſitors appointed. |See this Act explain'd. 


[See the 13 Car. 2. Stat. 2. chap. 1. An Act for the well Governing | 
and Regulating Corporations. 5 Georg. chap. 6. An Act for Quieting 


— 


. and Eſtabliſhing Corporations ; which hath Alter d the 13 Car. 2. and 

; cou V ESIESSIITITIIEE 
o eec the 6 Ann. chap. 21. For avoiding Doubts touching the Sta- 

| HE tutes of ſome Cathedral and Collegiate Churches. 10 Aun. chap. 11. 

S Concerning the Rectors of the Fifty New Churches in London, Weſt 

t Minſter, and the Suburbs thereof. 1 Georg. chap. 10. Concerning the 


Augmentation of the Maintenance of the Poor Clergy, where the Mi- | 
| "ers moaning ALE be aflnngl 7᷑ rl 
Thus far of Perſons in their Natural and Cioil Capacities, the firſt 
CEE LOTT Os ee ey PT. 
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ters, Of Eſtates in Goods and Chattels Perſona. 


CHAP. I 
f Eftates in Lands, Tenements and Hereditaments. And 
therein of the Firſt Diwiſſon of Eſtates in Lands, &c. 
(vie-) Into He: ſimple, Fee-tail, In Tail after 2 | 
ri Iſſue extincet, By Curteſy, In Dower, For Term of 
tfe, For Term of Tears, At Will, At Sufferance, By 
Copy of Court-Roll, In Antient Demeſne, Eſtates upon 
Condition, By Statute- Merchant, By Statute-Staple, 
By Elegit, Of Eftates in Lands deviſed to Executors, 
Eftares in Coparcenary, fointenancy, Tenancy in Com. 
non, In Remainder, In Reverſim 


1 


FISTATES are the ſecond Object of our Laws; and in com- 
mon Signification are all Manner of Property in Lands, &c. 

_ , Goods and Chattels. For all Eſtates may be reduced to I- 

170 | " heritance, Freehold or Chattels. In treating therefore of Eſtates, 


the firſt four Chapters of this Book; and then in the Three laſt Chap- 


While I ſpeak of Eſtates in Landi, Tenements, or Hereditaments. = 


1 intend to ſhew, 1; What is an Fare in Landi, Tenements, or He- © 


reditaments. 2. How Eſtates in Lands, &c. are divided: 3. How 
Lands, Tenements, and Hereditaments may be purchaſed or convey d 


ſuch Inheritance, Freehold, or Term for Yeats, &c. as any Man hath 


from one to another. 4. How Eſtates in Lands, &c. may be loft. _ 
plained. : 5 © CEE 1 3 PESTO %.. NS Ons o b ener . 
* An Fftate 


in the faid Lands, '&c: For by Grant of his E ſtate, all ſhall paſs that 


he can grant. 


. ouſt 


A Right in Writs and Pleadings.is properly in obe; when he is... 


ed of Poſſeſſion of his Eſtate by Diſleifin or Wrong, and hath Re? 


medy by Entry or Action. But Right doth alſo include an Eſtate 


3 9 


in eſſe in Conveyances: Therefore if Tenant in Fee-ſimple makes a 


ſpeak of Eſtates in Lands, Tenements, or Hertditaments in 


Of an Eſtste 
| in Lands, Ce. 
in Lands, Tenements, or Hereditaments, ſignifies >: To 345 
. & b. 347.9. 


369 a. 285. 10 
8 Rep. 153. 


116 An Inſtitute of the Book II. 


* 
. a m 2 


Leaſe for Years, and Releaſcs all His Right in the Land to the Lef. 
ſee and His Heirs, the whole Eſtate in Fec-{imple paſſes 

A Title is properly when a Man hath a lawful Cauſe of Entiy 
into Lands Ae another is ſeiſed, for which he can have no 
Action; as a Title by Condition, Forfeiture, Act of Parliament. But 
this Word Titlè includeth a Right alſo. For every Right is a Title, 
tho' every Title is not ſuch a Right for which an Action Ilyeth, 

(Ou. ) It ſignifies alſo the * Means whereby a Man cometh to Lands, 
as by Feoffment, Fine, Laſt Will and 'Teſtament, Gc. See Of Re- 
 mitter, Book 4. chap. 3. 8 ES ip „ 
Intereſt mire is vulgarly taken for a Chattel real, as a Leaſe 
for Years, (5c. and more particularly for a future Term; in which 
Caſe it is ſaid in pleading that One is poſſeſſed De Intereſſe Termini. 

Hitherto therefore an Fftate in Lands, c. is better than a Right, 
Title, or Intereſt in them. But in legal Underſtanding too, an Inte- 
_ reſt extendeth to Eſtates, Rights and Titles that a Man hath , in, 
10, or ont of Lands; ſo that by Grant of his whole Intereſt in ſuch 
Lands, Reverſions as well as Poſſeſſions in Fee-fimple ſhall paſs. 
ect us ſee now what are Landi, Tenements, or Hereditaments. 
WW — *nrlnft. 4 » Lands ſignify not only Gardens, Arable Grounds, Meadows, 
=o % b. . b. Paſtures, Moors, Waters, Rivers, Marſhes, Furzes, Heath; but alſo _ 
_ MꝰM⁊Rñeſſuages, (i. e. Houſes,) Tofts, (Places where Houſes once ſtood,) 
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i. Mills, Caſtles, Cc. for in Conveying of the Land, the Buildings 
i £ paſs with it. Land built upon is more worthy than other Land. But 
"iſ 8 : 4 Rep. 3 9. as to Land only, the Common Law gives © arable Land the Prehe- 
"8  *oft.,, Minence before all other Ground whatſoever. 4 Land hath in Law | 
I „Kb. an Extent upwards; but one OY; build over my Land by _— 
„ 5Rep.1r- ment with me. A Grant only of the Herbage of Land, or of thgje 
* 46; &. Peſture, (i. e. of the Corn, Cc.) is a Grant only of a particular Ml 
iis =O 487. Right, by which the Soil doth not paſs. But by a Grant of the 
1 i ee of the Land, the whole Land it ſelf doth paſs; for what is = 
1 1 the Land but the Profits thereof 2 So if one grants all his Mood, the 
bi Land ſhall paſs. Water is not Demandable by that Name; but ſo 
WW i laſt. many Acres of Land covered with Water. © An Hide or Plough- 
i 35 596. land, a Vard. Land, or an Oxgang of Land, do not contain any certain 
. 9 Rep. 124. Number of Acres. But a Plough-land, in Reſpect of the Repairing 
* olf the Highways, is ſettled at fifty Pounds a Year by the 7 & 8 V. 3. 
= chap. 29. [See of the Surveyors of the Highways, Book 1. chop. 7.] 


© *rDnft.6.a, The Word f Tenement comprehends not only a Houſe or Home- 
REL N ſtall, but all Corporeal Inheritances which are Holden of another; 
L & b. 1542. „„ EY | 
1 aaaälAlandd all Inheritancs iſſuing out of thoſe Inheritances, or exerciſable 
= : within the ſame, tho' they lie not in Tenure; as Rents, Commons, 
i ; ; Fc. granted out of Land, or Uſes, Offices, Dignities, which concern 
=_ ..-.- -- - Lands or certgin Places: é ak ele las „ 
i 51Inſt. 6. 8 Fereditament is the largeſt Word of all, and ſignifies whatſoeyer 
i "of. hs may be inherited, or may come to an Heir, be it Corporeal or In- 
1nd > corporeal, Real, Perſonal, or Mix'd ; and tho' it is not holden, 

Lic. 9. or lieth not in Tenure. The Word Inheritance is not only Intended 
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* Titulus eff Juſta Cauſe poſſudendi quod noſtrum eft. 1 Inſt. 345. b 
> Appellatione Fundi Omne eAdificium COmnit Ager Continetur . 4 Rep. 87. 10 Rep. 33. 
. cus eff ſolnm, ejus eft ſa: ad Celum, I Inſt, 4. a. 9 Rep. 54 
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where one hath Lands or Tenements by Deſcent, but of every Fee- 
ſimple or Tail which one hath by Purchaſe; becauſe His Heirs may 
Inherit it. Alſo One may have an Inheritance by Creation ; as when 
the King creates One a Peer by Letters Patents, or by Writ. [See 
Of the Nobility, Book 1. chap. 4. f | 

If one holdeth in Fee-ſimple, Fec-tail, or at leaſt for Term of his 
Life, he hath Libernm Tenementum, or a Freehold. It cannot com- 
mence in /uturo, but muſt take preſently in Poſſeſſion, Reverſion, or 
Remainder. Other Eſtates are not Freeholds. For one is ſaid to be 
ſeiſed of a Freehold, but to be poſſeſſed of other Eſtates ; as of Lea- 
ſes for Years, Copyhold Lands, Goods and Chattels 
h a Frechold may be in Deed or in Law. A Frechold in Deed 
zs actual Seiſin of Lands or Tenements in Fee-{imple, Fec-tail, or for 
= Life. A Frechold in Laev is a Right to ſuch Lands or Tenements 
before Entry or Seiſure. So that there is a Siſin in Deed, and a Seiſin 
in Law. i A Seiſin in Deed is when a Corporal Poſſeſſion is taken. 
A Seiſin in Law is where Lands deſcend, and One hath not actually 
entered on them, or when ſomething is done which amounteth in 
Law to an actual Seifin, as an Inrollment, k Sciſin of Rent for all o- 
ther Services. 0 „%%% PE VCF 
Of theſe Eſtates ſome may be Appendant or Appurtenant. I Ap- 
pendant is an Inheritance belonging to another Inheritance, which is 

ſuperior or more worthy, Appendants arc cver by Preſcription, and 
| js as the Acceſſory to the principal Thing: In the Civil Law it is 


. | called Ad jumctum. - Appurtenant 15 almoſt of the ſame Nature, except 
= that Appurtenants may be created in ſome Caſes at this Day. They 


paſs by Vertue of the Words, Cum pertinentils, crit h the Appurte- 


ances thereunto belonging ; as Advowlons, Commons, 2 C. with a 


| Manor-Houſe or Lands, and as Lands with an Office, c. 


= hold Lands ſhall paſs with a Houſe or Meſſuage; but only the Or- 
= chard, Garden, Yard, &c. When one hath a Houſe or Mill to which 
= Things are Appendant or Appurtenant, and they are burnt down or 
blown down by the Act of God, or deſtroy'd by the Default of the 
Owner; if the Owner builds them in the ſame Place and Manner as 


- mult be of perpetual Continuance to carry any Thing that is properly 
appendant or appurtenant. 26 FFV 


h Lit. 448 
1 loft. 266, b, 


i Iaſt. 3 1.4. 


Rep. 8.9. 


11 loſt. 


121, b. 122.2. 


+ Rep. 86, 
07; $8;  -- 


But by theſe Words Cum Pertinentiis neither Frechold or Copy- "= 


nſt, 121.b, 


n An Incident is a Thing neceſſarily dependant on another. As a *:Inft. gz. 


Court Baron is ſo incident to a Manor, that it cannot be ſevered by 


i. . 


Grant. But ſome Incidents too are ſeparable, as Rents incident to 


Reverſions. 


So that now we ſee what is an Eſtate in Lands, Tenements, and 


Hereditamens, and a Freehold ; what Eſtates Appendant, Appurte- 
nant and Incident. | 5 | 


II. Eſtates in Lands, Ge. eee 1. Into Fre- ſimple, Fre- - 


* 


s Diviſions in this and the following Chapter. — 5 5 19 — 
The Firſt Diviſion of Eſtates is into Fre- ſimple; Fre- Tail; in Tai! The firſt Di- 


2ail, &c. 2. Into Eſtates Corporeal and Incorporeal. Of theſe Two 


afrer Poſſuility of Tfſue. extintt ;_ Eſtates by Courteſy; in One: : Plate in 
| | | HANES, WC, 


/ 


p. 37, 155 


Of an Eſtate 
inFee· ſimple. 


0 1 Inſt. J. b. 
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4} Inſt. iy. 


1 laſt. 9. b. in ſome Caſes. t As in J/illr, an Eſtate of Inheritance may paſs 


| Show. 348. 


n Eſtate, They carry a Fee-ſimple, if the Devifor had a Fee-ſimple 


a 1 Inſt. 8. b. 


1 Roll. Abr. 
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for Term of Life ; for Term of Tears; at Mill; at Sufferance ; by 
Cuſtom or Caf y of Court-Roll ; in Antient Demeſne ; Eſtates upon 
Condition; by Statute-Merchant ; by Statute Staple; by Elegit ; 
Efiates in Lands Deviſed to Executors; Eſtates by Coparcenary, 
Tenancy in Common, in Remainder, in Reverſion. 75 


I. An Eſtate in Fee-ſemple (Frodum ſimplex) is where one hath 
Lands and 'Tenements to hold to him and his Heirs for ever. 'To 
have a Fee is to have an Inheritance; o to have Fee-ſtmple implies 
that it is without Limitation to what Heirs ; but to Heirs generally. 
In this Senſe, the King may be ſaid to be ſeiſed in Fee. Fee is ta- 
ken alſo for the Inheritance that is Holden of another by ſome Ser- 
vice; but that belongeth only to a Subject: And he cannot have a 
greater Eſtate, If he is ſeiſed of Lahds and Tenements which may 
be manually occupied, he is ſeifed in his 4 Demeſne, (or Domain, de 
Domo) as of Fee, (viz.) For the Service of his Houſe. But of Things 
which do not lie in ſuch manual Occupation, (as an Advowſon of a 
Church, a Rent, a Right of Common, Oc.) he is ſeiſed 4r of Fee, 
_ Ro Demeſne As of Fee. See of Eftates in Ancient Demeſne, 
All other Eſtates and Intereſts are derived out of a Fee-ſimple; 
and therefore there muſt be a Fee-{imple at laſt in ſome Body; other- 
wiſe the Lands are in r Abeyance, (i. e.) In Conſideration and Cuſtody 
Theſe Words © His Heirs, make the Eſtate of Inheritance. [See 
of Anceſtor and Heir, Book 1. chap. 6.] To hold to him for ever, or to 
Him and his Aſſigns for ever, makes but an Eſtate for Life, for 
Want of 'theſe Words his Heirs. The Word Heirs is net neceſſary 


without theſe Words bis Heirs ; for it is good if it is given to one and 
his Aſſigns for ever. But if for ever is left out, it is an Eſtate for 
Life only. In a Mill, to his Blood makes a Fee-ſimple; to his Seed an 
Eſtate in Tail. If in a Will One gives in theſe Words All the reſt of 


therein: A Deviſe to One and his Succeſſors is a Fee-ſimple The 
Word Heirs alſo is not neceflary in a Five Sur Conuſans de droit 
Come ceo, &c. in certain Releaſes, in a Recovery, nor to a Creation 
of Nobility by Mrit, &c. |Sce of the Nobility, Book 1. chap. 4.] nor 
if Lands are given to the King by Deed inroll'd, nor in Feoffments 
that take Effect by * Reference, (as if 4 enfeoffs B and His Heirs, and 
then B enfeoffs A as fully as A enfeoff d Him) nor in Gifts in Fronk- 
narriage, nor in Grant of a Rent to a Parcener to make Partition 
Equal, nor in Grant of an Aſſart by the King at a Juſtice-Seat by the 
A Fee to one and his u Heir in the fingular Number, to one or his 
Heirs, to Teo and Herrs, omitting his, is but an Eſtate for Life. But 
to One and Heirs, (omitting hig) is good; for there is no Incertainty. 
A Gift to one and his Children and their Heirs, makes a Fee-{imple 
to all joyntly that are alive. A Gift of Lands to One and His Heirs 
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| Males is a Fee-ſimple; for there is no ſuch kind of Inheritance as to 
Heirs Males. See of an Eſtate in Fee-tail poſt.] 25125 
The Definition of an Eſtate in Fee-ſimple is to be underſtood of 
Purchaſes by Natural Perſons, and of Bodies Politick or Corporate. 
cee of the Porrer of a Sole and Aggregate Corporation, Book 1. 
chap. 8.] In a Feoftment to a Sole Corporation in Frankalmoigy or 
Free Alms, a Fec- ſimple doth paſs without the Word Swccefſers, tho 
jt cannot in other Caſes. So that a Fee-ſimple is an Eſtate to Oe 
and his Heirs for ever, or in Caſe of a Sole Corporation (as Biſhop, 
Parſon, Oc.) to them and their Succeſſors. | „„ 
But Note, that in All Feoffments and Grants (generally ſpeaking) 
Exchanges, Releaſes and Confirmations enlarging Eſtates, Warran- 
ties, Bargains and Sales by Deed Indented and Inroll'd, &c. the 
Words Heirs or eue „ fo 3 
If the Ring purcha 
thereof Jure Coromæ; and fo when He purchaſes Lands to Him, His 
Heirs F Succeſſors. [See of the King and Cucen, Book 1. 
7 74 Fee: ſimple, or rather a Fee or an Inheritance, is Divided into 
Simple or Abſolute, Conditional, or Qualified. We have hitherto 
been ſpeaking of a Fee-ſarple or Fee Abſolute. Conditional, is that 


which is defeated when the Condition is or is not performed; but till 


ſeth Lands to Him and bis Heirs, He is ſeiſed 


x 1 Inf, 
# | "I 
10 Rep. 97. 


I Iaſt. 1 b. 


18. 3. 19. 2. 


then it is as it were Abſolute. Owalified or Baſe is that which may 
be defeated by a Limitation, &c. as when a Grant is made to 4. and 
his Heirs Tenants of the Manor of Dale; who have an abſolute 
Eſtate only ſo long as they continue Tenants of that Manor. So 


a 2 Parſon has a Fee: ſimple qualified to many Purpoſes; as to have 


an Action of Waſte, tho' in other Caſes he has in Effect but an Eſtate 


for Life ; becauſe the entire Fee or Right is not in him. But a Fee 
Conditional or Qualified are not in Strictneſs Fees-ſimple. * Again a 
Fee-fimple (or rather Fee) may be divided into Real, Perſonal, and 
Mix d. Real, as the common Eſtates are. Perſonal, as when an 
Annuity is granted to one and his Heirs. Mix d, as when an Earl is 
_ of ſuch a County, which is a Dignity Perſonal relating to 
7 oY Yr gr a tp os pen pts Do 


Laſtly, b A Fee: ſimple in Lands tay be either Certain and Im- LY, 
In 4. à. 
313 5 


uo able or Incertain and Moveable, (i. e.) at ſeveral Times it may be 
moveable, ſometimes in One Perſon, ſometimes in Another; or ſome- 
times in One Place, and ſometimes in Another. e e 


Note, That in Pleading Eſtates in Fee-ſimple may be generally | 


alledg'd ; but the Commencement of Eſtatestail and other particu- 
lar Eſtates regularly muſt be ſneẽw e. 


After this Deſcription and Diviſion of F ce-ſimple it muſt be al- 


low'd, That tho' it is the moſt ample Eſtate of Inheritance, it is 


: 1 Inſt. 67. 2. 


300. b. 
301. a. 
| a I Inſt. 1. b. 


2, 56: 


ei Inſt” 
303. b. 


ſubject to many Incumbrances. Therefore Care muſt be taken in the 


Purchaſe of a Fee-ſimple, That it be not incumbred with Judgments, 
Statutes Merchants or of the Staple, Recognizances, Mortgages, 


Wills, Feoffments, Fines, Bargains and Sales, Amerciaments, Dowers, 


Joyntures, &c. 


IL Of Fec-tail, 1. How Defined, 2, How Divided, 3. What 
Eſtates may be entailed, . oh e 


» 


Of an Eftate 
in Fee-tail. 
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120 VA Inſtitute of the Book II. 
etc wt... 1. Au Eſtate in d Fee-zail (from Taller to cut or limit) is, That 


Inheritance whereof one is ſeiſed to him and the Heirs of his Body, 
begotten or to be begotten. He that giveth Lands in Fee-tail is the 
Donor, and he to whom the Gift is made is the Demee. 
e Iaſt. 20. In Gifts in Tail, theſe Words © the Heirs or his Heirs are as ne- 
Tri 3 Cceſlary as in a Fec-ſimple: And this Word * Body (or his Fleſh or 
1 Inſt. 20. b. Heir begotten by him, or other Words that amount to it) make the 
27-b. Tail; and may be reſtrained to Males or Females of the Body, Cc. 
e Lit. 31. But a Gift to One and his Heirs 8 Males or Heirs Females is a Fee- 
1 Inſt. 13-2. ſimple; the Law rejecting the Word Males or Females, becauſe it is 
not limited to what Body. It is good without the Word Body in a 
Noy' Max. h Deviſe or Laſt Will to make an Entail. But if the King grants to 
1 lot 27. a. Heirs Male, His Grant is void; for the King is deceived. i Begotten 
ir Inf. Jhall be neceſſarily intended by the Douce. Hence a Corporation 
e e 
Lands given by one Man to another with a Wife (which is 
Lit. 17. Daughter or Couſin to the Donor or Giver) in k Frank Marriage, 
(freely in Marriage) amounts by Implication to a Gift to the Husband 
and Wife, and to the Heirs of their two Bodies, So that in Frank 
Marriage, a Fee-tail may be created without the Words Heirs or 
Body. But theſe Gifts in Frank Marriage are out of Uſe. 
i Inſt. 20.b. If one gives Lands to one and his 1 Seed, or to his Iſſue or Children 
of his Body, he hath but an Eſtate for Life; for there wanted the 
Words his Heirs to convey the Inheritance. And tho' the Intent of 
the Donor may be to convey the Inheritance by the Words, Seed, 
Iſſue, Children, yet this is not ſufficient ; becauſe his Intent does not 
agree with the Rules of Law. But ſuch Words are good enough to. 
3 convey the Inheritance in a Mill; becauſe Men uſually defer making 
=o their Wills to their laſt Hours, when they have not Time to conſult 
7 with learned Counſel, and therefore the Law makes greater Allow- 
_ ances to laſt Wills, iy 2 1 


= LI By the Common Law it is m incident to an Eſtate in Tail to be dif- 

5 10 Rep. 38, puniſhable of J/afte; that the Wife of the Donee ſhall be Endowed ; 

if — that the Husband of a Feme Donee ſhall be Tenant by the Curteſy 

N after Iſſue; that the Tenant in Tail may ſuffer a Common Recovery ; I 

. that Collateral Warranty with Aſſets, [See the 4 & 5 Ann. chap. 16.] i 
_ or Lineal with Aſſets may bar it; and therefore Conditions to re- 
—_ ſtrain either of theſe ſhall be void. VVV 
Z By Statute it is Incident to an Eſtate-tail to make Leaſes accord- 

i ing to the 32 H. 8. chap. 28, [1 Inft. 223. B. contra] and to Levy a 

=_ Fine by the 4 H. 7. chap. 24. 32 H. 8. chap. 36. to bar Iſſues. And 

=—_ none of theſe Incidents by Act of Parliament may be reſtrained b 

M __ Laſtly by Cuſtom it is Incident to an Eſtate-tail to grant Lands 

He by Copy, Ge. at the Will of the Lord, according to the Cuſtom of 

i the Manor; which likewiſe cannot be reſtrained by Condition. | See 

„ | Of Connition, Rook 1: hg. 3777] . 2917 Oh 

i This is the Definition and Deſcription of an Eſtate in Tail. 

I = 2. As to its Diviſion, a Fee-tail is either General or Special. 

i 1 Lit. 14. n General, is where Lands and Tenements are given to a Man and 

1 In his Heirs of his Body begotten; or to a Woman and the Heirs of her 

= Body begotten. In this Caſe, it is called a General Tail, becauſe 

* whatever Woman the Man taketh to Wife, the Iſſue may inherit the 

. We 5 88 Lands; 


— ———— v7 tern 1 8 


Chap. I. 42 Laws of England. | IZI 


IT TTY a. ne 
* . 
„169 * 


Lands; and whatſoever Man the Woman taketh to Husband, the I- 

ſue by any Husband may inherit; or if ſhe has divers Husbands, and 

hath Iſſue by every one, they may inherit one after another as Heir 

of her Body. n Special, is where Lands and Tenements are given to * Lit. 16. 

a Man and his Wife, and to the Heirs of their co Bodies begotten. 

In this Caſe, none ſhall inherit but thoſe that are begotten by him on 

JJ 221 oe Rn ul ad ron rf 

If Lands and Tenements are given to a Man and his Wife, and to 

the Heirs of the Body of the Man, 9 the Husband hath an Eſtate in Et. 26. 

General Tail, and the Wife an Eſtate for Life; becauſe the Word 

| Heirs relates generally to the Body of the Husband. And if the E- 1 

ſtate is made to the P Husband and Wife, and to the Heirs of the Bo- Lit: 28. 

dy of the Wife by the Husband begotten, there the Wife hath an 

Eftate in Special Tail, and the Husband for Term of Life; becauſe 

the Word Heirs relates to the Body of the Wife to be begotten by 

that particular Husband. But if Lands are given to the'Husband and 

Wife, and to the Heirs of their two Bodies, both of them have an 

 Eftate in Special Tail, as hath been ſaid ; becauſe the Word Hers, or 

the Inheritance, is not limited to one more than to the other. There- 

fore by obſerving to whom the Word Heirs relates, whether to both 

or one of them, you may ſee where the Inheritance is lodged. 

Theſe Eſtates of General and Special Tail are only mention'd in 

the Statute of Jef. 2. chap. 1. But there are 1 other Eſtates- tail with- Lit. 21, 22. 

in the Equity of the ſaid Statute. As if Lands are given to a Man ” 

and his Heirs, Males or Females, of his Body begotten, the Ile 7 

Male or Female ſhall only inherit according to the Limitation and 1 

| the Will of the Donor. By Vertue of the "Statute, the Daughter = Inſt. 24 b. | 
may be Heir by Deſcem, tho there is a Son. But in Caſe of a Pur- 6 f f 

chaſe, the Eſtate will go to the Son, who is the right Heir in Law. 1 8 j 

Here there cannot be an Heir Female, where there is a Son. The Sta- — 

tute doth not aſſiſt the Daughter in Caſe of a Purchaſe, but only in a x 
Gift. And there are many other Eſtates in Tail, by the Equity of 

the ſaid Statute, an 09% 9797 Hf 1 DOES, 

If Tenant in Tail General or Special dieth without any Iſſue, the 

Donor or his Heirs may enter as in their Reverſion. For in every \ 

Gift in Tail, the f Reverſion of the Fee-fimple is in the Donor, Lit. 18, 19. 

= 3. All Lords of © Inheritance, and all Inheritances favouring of 1 Inft. 19. b. 

& the Realty, may be Entailed, as all Advantages and Profits whatſo- „ Rep z; , 

ever granted ont of Lands, or which Concer Lands or certain Places. 
Therefore Rents, Eſtovers, Commons, c. - Uſes; Offices, Dignities, 


* 
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which concern certain Lands or Places, may be entailed. 

If the Grant of the Inheritance be merely Perſonal, or to be exer- 

ciſed with Chatrels, it cannot be entailed. So a Grant of an alu. 
unity to a Man and the Heirs of his Body is void. * A Leaſe for 10 Rep. 87. 
Nears to a Man and the Heirs of his Body is void; for the Chattel 3 . 
cannot be turn'd into an Inheritance. et it is commonly aſſign d in Nerfoll's Caſe, 
Truſt, that the Truſtees ſhould permit the Iſſue in Tail, Oc. to re- Fol. 27. 
ceive the Profits, which is an Entail in Effect. * But if 4 Leaſe for, K 
Years comes then to be limited in Tail, the Law allows not a Pre- coke's Comp). 
{ext Remainder to be limited thereon. It will allow a future Eſtate pn S7, 
ariſing upon a Contingency, and to wear out in a ſhort 'Fime. J Co- 3 hep. . 
Fyholds cannot be entailed by the Statute. Vet Cuſtom co-operating conte 
with the Statute,” will make an Eſtate- tail, if not Cuſtom only. For Cent 
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the Cuſtom might have been before the Statute. It is not ſufficient 
Proof of ſuch Cuſtom, That Lands have been granted by Many and 
the Heirs of their Bodies; for that may be a Fee Conditional as it 
was at Common Law. But If a Remainder hath been limited and 
enjoy'd, or if the Iſſues in Tail have avoided the Alienation of the 
Anceſtor, (5c. ſuch are good Proofs of an Eſtate-tail. As Copyholds 
by Cuſtom may be intail'd, They may by like Cuſtom be cut off by 
| Snrrender. [See Of a Common: Recovery, chap. 3. poſt. | 
it 234 last. 206. 2 A Fee- ſimple may be limited by Act of Parliament. 
x Tz Before the Statute of Meſt. 2. chap. 1. or the 13 Ed. 1. ag” 1. All 
5 Lit. 13. Inheritances were Fee: ſimple at Common Law, [See the Preamble 
| 57 Eb. of the Statute.] For if Lands were given to a Man and the Heirs | 
1 2 Inſt. 333, of his Body, Oc. It was interpreted to be a Fee-ſtmple preſently by 


i 334 the Gift, Upon Condition that He had Iſſue. And ſo if he had Ifſue, 


1 5 the Condition was ſuppoſed to be perform'd for three Purpoſes, (pig. ) 
To Alien and diſinherit the Iſſue, and by the Alienation to bar the 
Donor or his Heirs of all Poſſibility of the Reverſion; To Forfert for 
Treaſon or Felony; To Charge with Rent, Common, Gc. and 
thereby to have bound the Iſſue. But now © «© 
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By Weſt. 1. chap. 1. De Donis conditionalibus; The Intention of 
„ the Donor is to be obſerved, as that the Tenant in Tail muſt not 
I alien, forfeit, or charge it longer than for his own Life. Fines, 
= Hheoereaſter to be levied, to be void. [See the Expoſition of this Act 
Sg But daily by e ſhew'd, that much Contention and Miſchief 
d laſt. 19. b. had crept into the Law by entail'd Inheritances ; b as Frauds to Far- 
maers, Creditors, G. Sons became diſobedient, when they found 
i | they could not be diſinherited. ['Therefore ſee the 4 H. 7. chap. 5 
3 and 32 H. 8. chap. 36. and of Fines, Book 2. chap. 3.] Subjects alſo 
2 that were Owners of entail'd Lands, were leſs fearful to commit 
*-- . Treaſon. [Therefore ſee the 26 H. 8. chap. 13. and of Forferture, 
3 Boos 4. chap. 5.] Men that had entail'd Lands could not make Im- 
5 pPprovements; for when the Owner had only an Eſtate for Life, 
none would give a Fine of any Value for a Leaſe of it, nor lay any 
= great Stock upon the Land, that it might yield an improv'd Rent. 
. Ik Therefore ſee the 32 H. 8. chap. 28. and of Leaſes, Book 2. chap. 3 
x [See the 33 H. 8. chap. 39. 13 Eliz. chap. 4. Concerning Lands of 
= Tenants in Tail, as liable to the King's Debts; or ſaleable for the Ar- 
=. rxears of the King's Officers. ] Co dS aim oa 
.- hut notwithſtanding the many Miſchiefs and Inconveniences of En- 
1M | | _ tail'd Eſtates, and the Sratwtes before-mention'd, and Fines and Re- 
1 5 coderies to dock Entails; there are Methods found out in Settlements 
** wn, to limit Eftates, that no Law or Statutes can reach or alter them, 
i except a particular Act of Parliament is made for that Purpoſe. _ 
„ | Hitherto I have ſaid ſomewhat of Eſtates of Inheritance ; next are 
„ 8 Eſtates of Freehold only, or for Term of Life. 1 . 


8 Of an See Il e An Eſtate in Tail, After Poſſwility of 1ſſue extink, is where 
1 Poſibiley, Lands and Tenements are given to a Man and his Wife in ſpecial 
5 &c. Tail, and the Survivor hath an Eſtate in Tail when there is no Poſ⸗- 


. 1 Ls 3 " : ſibility of Iſſue, If they have Iſſue, and the Iſſue dies without . 
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ſo that there is not any Iſſue alive which may inherit by Force of the 
Entail, the Survivor of the Donoes hath an Eſtate in Tail after Poſ- 
ſibility, &c. 4 None can have this Eſtate but one of the Donees, or 4 Lit. 34. 
a Donee in — 5 Tail; for a Donee in General Tail may by Poſ- gt 28. a. 
fibility have Iſſue. And the State of This Tenant muſt be created ** "P39: 
by the Act of God (2iz.) by Death of either Party without Iſſue, 
and not by Limitation of the Party, or by Their own Act. . 
By Reaſon of Marriage-Settlements, This Eſtate ſeldom or ncver 
happens. TR, 


IV. © An Eſtate by Curteſy of England is where a Man taketh a Of 20 Eftste 


Wife ſeiſed in Fee-fimple, or in Fee-tail General, or ſeiſed as Heireſs 2, _ 
in Special Tail, and hath Iſſue by her, Male or Female born alive, Lit. 3s, 52. 
(not ripd out of the Mother's Womb after Her Death) evidenced by R a 29. b. 
Motion, Crying, &c. which by any Poſſibility may inherit, and the 3 Rep. 34. 
Wife dies, and the Husband holdeth the Land during his Life. This 
is by the Law and 1 of England. One may be Tenant by the 
Curteſy of a Caſtle for the Defence of the Realm, a Common Sans 
Number, Go. )J Colt ann wow each 6 OTA 
A Man ſhall not be Tenant by the Cyrteſy of a bare Right, ENB. 140. 


Title, Uſe, or of a Reverſion or Remainder expectant upon an E- x2 1 
ſtate of Freehold; unleſs the particular Eſtate is determin'd during 
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the Coverture; nor of a Seifin in Low. But if a Wife dies before a 1 
Rent in Fee becomes due; or, in the Caſe of an 4doowſor, before 1 
= the Church becomes void, the Man ſhall be Tenant by the Curteſy, [ 

RE tho' the Wife had only a Seiſin in Law; becauſe he could by no In- | 


duſtry attain unto any other Seiſin. A Seiſin in Deed is required in 


| „ e e oct 1 ATTN — 
e Four Things muſt concur to give an Eſtate by Curteſy, (vlg.) * 1 Inſt. 30 
Marriage, Seiſiu of the Wife, I ue, and Death of 5 —_— — 
I V. Of an Eſtate in Dower: 1. Its Definition and Diviſion. 2. Pho Of an Ell \ 
ö may be endowed? 3. Of what and how? 4. Of Joyntares, which in Dower. | 
mpply the Fee 8 WR. 


1. An Eſtate in h Dower is where a Man is ſeiſed of Lands and * Lie. 36. 
Tenements in Fee-fimple, Fee-tail General, or as Heir in Special Tail, _w 30. be 
and marries a Wife and dies, and the Wife, by the Common Law, * 
after the Death of her Husband, hath during her Life, the third 
Part of ſuch Lands and 'Tenements as were her Husband's, at any 
Time during the Coverture; whether ſhe hath Iſſue by her Husband 
or no; ſo that ſhe be above nine Years of Age at the Time of the 


E Death of her Husband. i Dos, or Dower, ſignifying, in a vulgar * : Inſt. zr.a. 
L _ Senſe, the Eſtate which the Woman brings in Marriage, or her Mar- 
ragen of ] Ä 88 

* Three Things do entitle to Dower, as appears by this Definition, 

e (Gig.) k Marriage, 7 5 and the Death of the Husband. "Che * laſt. 32. 
Bond of Marriage muſt continue, and there muſt be no Divorce 4 e * 
Vinculo Matrimonii. A Separation 4 Menſd & Thoro only, doth 

7 not deftroy the Bond of Marriage. [But ſee 1 Roll. Abr. 680, 681. 

1] and How 1 n may: be Diſſolo d, Book 1. chap. 6.] A Wife de 

7 Facto may be endowed, if the Husband dies before the Divorce. Con- "xt 

2 cerning the Seiſin; the Wife ſhall be endowed of a Seiſin in! Lata, As 7 
? or where the Husband has only a Right as well as where he had a 
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r fuſt. 33. a. m Continue during the Coverture; for if the Husband aliens the 


* Lit. 44,45. Muſt be ® Sole ſeiſed, and not as Joyntenant at the Time of his 


2 [nſt. 82, b. Common Law; by Cuftom; Dower ad Oſtium Eccleſiæ; Dower ex 


3 * 31. 2. Þ The Wife of an Ideot, Non Compos Mentis, of one Outlaw d 


4 1laſt. 3 1. b. A Wife 4 may be endowed of the principal Meſſuage, (not of a 
22. 394 &, Caſtle for Defence of the Realm, ) Lands, and Tenements, and of a 
Noll. Abr. Reverſion upon a Leaſe for Years before Marriage, and of the Rent, 
678. where the Eſtate is diviſible by Metes and Bounds: But not upon a 


8 Rep 22, Powers of © 72 bolds-are warranted by ſpecial Cuſtom only. 8 
Lit 3) Buy Cuſtom of ſo 
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Book II. 
Seiſin in Deed. For it licth not in the Power of the Wife to bring 


it to an actual Seiſin, as a Husband, when he is to be Tenant by the 
_. Curteſy, may in moſt Caſes. It is not neceſſary that the Seiſin ſhould 


Lands, c. yet the Woman ſhall be endowed. But the Husband . 
aſt. 51. b. Death; for then Survivorſhip will take Place. If there are two 
Joyntenants in Fee, and one maketh a Feoffment in Fee, his Wife 
ſhall not be endow'd. Of a Seiſin for an Inſtant a Wife ſhall not 
be endowed; as of a Seiſin of a Conuſee of a Fine taat Grants and 
Tens to the Conuſor, the Wife of the Conuſce ſhall not be en- 
„„ % 55 J 
dies , e. Littleton reckons up 2 five Kinds of Dower, (ag.) Dower by 
Inſt. 33. 

Aſenſu Patris; and Dower de la pluis Beal, (i. e.) Of the moſt fair 

of the Tenements, c. But the two firſt are only in Uſe. 


b. Or Attainted of Felony, Treſpaſs, Hereſy, Præmumire, may be en- 
dowed. But a Wife of one attainted of High Treaſon, or Petit Trea- 
ſon, cannot be endowed; [See the 5 & 6 Ed. 6. peta 11.] nor the 
Wife of an Alien, nor an Alien Wife, except in Cale of the King; 
See of Subjects, Book 1. chap. 3. ante,) nor a Wife that is a Je, if 


the Husband is a Chriſtian. 


By Weſtm. 2. chap. 34, or 13 Ed. 1. F the Mie Elopes from fer 
 Husband, (i. e.) If the Wife willingly leaveth the Husband, and tar- 
rieth with the Adulterer, ſhe ſhall loſe her Dower, unleſs the Husband 
willingly without Ecclefuaſtical Coercion be reconciled to her, and per- 
nit her to cohabit with him. [See 2 Inſt. 435, 436. . 


. 


3. Now I come to ſhew Of what, and Hu a Wife may be en- 
dowed oo Pe > 1 oats bye 


_ 


Finch 125, 


| Reverſion on a Leaſe for Life, &c. made before Marriage; for of 
that the Husband has neither Seiſin in Deed or Law. Where no Di- 
viſion can be made, a Woman muſt be endowed. of the Thing in a 
ſpecial Manner, as of the third Preſentation to an Advowſon, the 
third Toll-Diſh of a Mill, or of the Mill for every third Month; 
of the third Part of the Profit for Stallage, and of the third Part of a 
Fair; of the third Part of the Profits of the Office of. Marſhalſea, of 
the third Part of a Gaol, a Park, a Dovc-houſe, a Piſcary; of the 
third Part of the Profits of Courts; the third Part of Fines, Heriots, 
Rents, 'Tithes, (as of the third Sheaf) of the third Part of Com- 
mon certain; but not of Common without Number in Groſs; for 
then the Land would be doubly charged; nor of an Annuity, for that 
doth not iſſue out of Lands or Tenements. ¶ See more in the Defini: 
tion of Dower.| 1 | 
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85 me f Counties, Gc. the Wife may have half; and, 
r Taſt. 3X b. by Cuſtom of ſome Towns, Oc. the whole of the Eſtatee. 
111. 4. a e e a e There 
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Chap. 1. Lau of England. 
There muſt be an * Aſſignment of Dower at the Common Law, I Inſt. 34 b. 
either by the Sheriff, by Virtue of the King's Vit, or elſe by the 
Zeir or other Tenant of the Frechold, by Conſent or Agreement 
amongſt themſelves. The Wife cannot Euter into her Dower, but 

muſt recover the ſame by Writ of Dower. [Sec of a Fopntaure, 

znfra. 

| 1 15 Claim by Dower at Common Law ſeldom happens, eſpecial- 

ly upon great Eſtates, by Reaſon of Joyntures. [Sce Magna Charta, 

chap. 7. The Statute of Merton, or 20 H. 3. chap. 1. Weſt. 2. or 
3 Ed. 1. chap. 48. Meſtm. 2. or 13 Ed. 1. chap. 4. 27 H. 8. chop. 10. 

1 Ed. 6. chap. 12. 5 Ed. 6. chap. 12.] ; 18 


Theſe two laſt Eſtates (vg. by Curteſy and Dower) are Special 
Eſtates for Life, and do ariſe after the Death of one that hath an 
Inheritance joyned with a Freehold, © . 

4. Au Foynture is a competent Livelihood of Freehold Lands or * nſt. 36. b. 
Tenements, (5c. for the Wife, to take Effect preſently in Poſſeſſion “ e 

or Profit, after the natural Death of the Husband, for the Life of 

that Wife at leaſt, if ſhe her ſelf is not the Cauſe of the Determina- 

tion or Forfeiture of it; x as where the Eſtate is ſettled Durante Vi- * 4 Rep. 3. 
duitate, and ſhe marries, Gc. This Definition of a Joynture is made 
with Reſpect to the Statute of 27 H. 8. chap. 106. 


Por by the Statute of 27 H. 8. chap. 10. 0.6. Jſhere an Fſlate is 
ade in Poſſeſſion or Uſe to Husband and Wife, and his Heirs, or tos 
the Heirs of their two Bodies, or one of their Bodies, or to them for 

their Lives, or for the Mie Life, for her Foynture ; in any of theſe 
Caſes, ſhe ſhall not have Dower. Howbeit, upon a lawful Enittion of 
that Foynture, ſhe ſhall be endowed according to the Rate of her Huſ= 
band's Lands, whereof ſhe was Dowable at the Common Law. But 

ſuch Foynture being made after Marriage, the IWife (after the Huſ- 
band's Death) may refuſe it, and betake her ſelf to her Dower ; unleſs 

ſuch Foynture be made by Act of Parhament— 


Nou to the making of a perfect Joynture within this Statute, and 
to bar a Claim of Dower, Y Six Things are to be obſerved. » :Iaft.j6;b. 
I. Her Joynture by the firſt Limitation is to take Effect for her 4 Rep. 1, 6+. 
Life in Poſſeſſion or Profit, preſently after the Deceaſe of her Husband. 5 

2. It muſt be for the Term of her own Life, or a greater Eſtate. But 

It may be limited to continue no longer than ſhe remains a Widow, 

(7c. or while ſhe forbears to do any Act in Her own Power. 3. It 

muſt be made to her ſelf, and to no other in Truſt for her. 4. lt 

muſt be made in Satisfaction of her whole, Dower, and not a Part of 

it. 5..It muſt be expreſs d to be in Satisfaction of hex Dower in the” _ 
Deed or Deviſe. 6. It may be made either before or after Marriage. 

If made before, the Wife cannot waive 5 and claim her Dower at 
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the Common Law; otherwiſe, if it is made after Marriage. 


This Statute does not extend to 2 Copyholds; becauſe Dower, of . cetes 
N are warranted by ſpecial Cuſtoni only; as hath, been ſaid. * 73 
All other Settlements. in lieu of Joynture, are Joyntures at tbe 
Common Law; and are no Bars to a Claim of Dower. A Joyn-; 
ture was no Bar of Dower before this Statute. à For a Right or Ti- Iod. 36 b. 
tle to a Frechold cannot be barr'd by Acceptance of a collateral Sa- Rep. 1, &6 
tisfaction. But Dower may be relcaſed, &c. 0 7 1 
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If a Joynture is made of Lands, cr to the Statute, before | 
the Coverturc, and after the Husband and Wife alien them by Fine, 
ſhe ſhall not be endowed of any other Lands of her Husband ; other- 

woiſe, if the Joynture was made after Marriage. 
A Inft.36.b. The Wife may b enter into her Joynture after the Death of her 
37 —usband, and is not driven to a real Action, as ſhe is to recover 
Dower at the Common Law. Neither ſhall her Joynture be for- 
ſeited by the Treaſon of her Husband, as in the Caſe of Dower. 

Notwithſtanding her Dower or Fointur e, the Wife ſhall have all 

afy 18ſt. 46. b. her © Chattels real and Bonds again, unleſs her Husband altered the 

351. . & b. Property in his Life-time. Alſo her Proportion of Chattels real and 
b upon an Adminiſtration and Biſtribution, if the Husband 
dies inteſtate; and likewiſe all convenient Apparel ſuitable to her 
Character. [See of Husband and Wife, Book 1. chap. 6.] 

[See Eftate for Life, infra, and Payment of Rent, chap. 2. e 
is Caſe where a Woman that is 'Tenant in Dower, or that hat 
Joynture, ſoweth the Land and dieth, &c. See alſo the 11 H. 7. 
_ chap. 20. Whereby certain Alienations made "BY: the dhe of the | 
Lands of her Husband mall be void. 


of 8 Eſtate VL An Eſtate for 4 Life is when. one hath Lack add Dans 5 
. for Term of his own Life, or the Life of another, or for the Term 
1 Inaſt. 41. b. both of his own and another Man's Life. But an Eſtate for a Man's 
Rep. 140. own Life is higher than for another's Life. An Eſtate made to One 
and his Heirs, during the Life of Another, is but an Eſtate for Life. 
» »Lit. 57. He that hath an © Eſtate for Term of his own Life, or the Life of 
e another, hath a Freehold, and no other of a leſſer Eftate hath a Pree- 
| hold; but they of a greater Eſtate have a Freehold, as 'Tenant in 
Fee-fimple, Fee-tail. Eſtates by Statute-Merchant, Staple or Elegit, 
* 1Taft.43.b. are but f Chattels. [Sce of Eſtates by Statute-Merchant, Staple, and 
OD, Eklegit, poſt; and ſee of Occupancy, chap. 3.] _ | 
5 Every Leſſee for Life may take upon the Land demiſed reaſonable 5 
EE 6 :Taſt 47. b. 8 Eftovers ; unleſs he is reſtrain d by ſpecial Covenant or Agreement. 
bob Common of Eftovers, chap. 2. and of Forfeiture | in Vaſte. chap. 4- 
0 | 
1 It a Man grants an Eſtate to anpther, Gen diu ſe bene geſſerit, 
or ſo long as he ſhall dwell in ſuch a Houſe, or 5 a Woman Dun 
 Þdrlnſt.q2.a, ſola fuit, or Durante Viduitate, or for any like h uncertain Time; 
_ 2 laſt. zor. in all theſe Caſes, the Leſſee hath an Eſtate for Life determinable. 
But ſee of E fates deviſed to Executors ; .of Eſtates by Statate-M mw 
chant, Staple and Elegit, > poſt. 8 
A Grant of Lands, Gc. without n any Eſtate, is a Grant 
lat. 42, 3. - foe the Life of the i Leſſee, So a Grant for Term of Life generally, 
F 3.4. & b. without mentioning for whoſe Life, ſhall be conſtrued to be for the 
EE Life of the Leſſee; for the Grant ſhall be taken moſt, ſtrongly againſt 
the Leſſor. Otherwiſe if ſuch a Grant is made by Tenant in Tail; 
for then it ſhall be taken for the Life of the Leſſor, to prevent Tnju- 
ry and Wrong. 
A Leaſe for Ninety-nine Years, ce. determinable upon a Life or — 
Lives, is not a Leaſe for Life or Lives, or a Freehold, but a Leaſe for | 
Years, ora | Chattel determinable upon Life or Liyes. 
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If Tenant for his own Life, or the Life of another, k ſows the * Lit. 66. 
Lands, and he dies, or Ceftuy que vie, (he for whoſe Life he hold- [4-55 = 
eth) dieth before the Corn, (5c. is reaped, his Executor ſhall have Indi. 5, 
the Emblements, (i. e.) the Profits of the Land; for his Eſtate was 126. 
Uncertain and determined by the Act of God. But he ſhall not have 
the Graſs, or other Fruits, if they are not ſevered, becauſe they are 
Parcel of the Inheritance. If the Eſtate is in the Hands of an Under- 
tenant, and the 'Tenant for Life dies before the Rent is due, he ſhall 
not have the Rent. [See of Payment of Rent, chap. 2. poſt. | And 
ſo it is where any one hath an Uncertain Eſtate; as Tenant in Tail 
after Poſſibility of Iſſue extinct, 'Tenant by Curteſy, or in Dower; 
for theſe are uncertain Eſtates for 'Term of Life. Here the Law 
gives to the Party, whoſe Right it is, free Ingreſs, -Egreſs and Re- 
greſs, to enter, cut down and carry away the Corn. But if a Woman 
Copyholder that holdeth Lands during her Widowhood, ſoweth the 
Ground, and taketh Husband, the Landlord ſhall have the Profits 

becauſe the Eſtate was determin'd by her 1 own Act. And ſo it is if 5 Rep. 116, 
a Tenant determines his Eſtate by his own Act, as by Forfeiture, Oc. luſt. 55. b. 
| He that entereth for the Forfeiture, Oc. ſhall have the Corn. But 
if a Leaſe be made to Baron and Feme, (Husband and Wife) during 
the Coverture, and the Baron fows the Land, and after they are dis 
vorced d Vinculo Matrimonii, the Baron ſhall have the Corn, be- 
cauſe the Judgment is the Act of the Law. And in the Caſe of the 
Woman Copyholder if ſhe had leaſed for one Year, and the Leſſee 
 fows the Land, and after the Woman Copyholder takes Husband, yet 

the Leſſee ſhall have the Corn; for Her Act ſhall not prejudice a 

third Perſon. So note the Diverſity where the Eſtate is determined 

by one's own Act, the Act of the Law, and the Act of a Stranger, 

A Leaſe for Life is not ſaleable by the Sheriff upon Execution for 
Debt, but he may extend the yearly Profits to pay the Debt. [Hou 
an Eſtate for Life may be /ited. ſee Forfeiture by Waſte, chap. 7: 


Poft. ] TT : 


By the 28 H. 8. chap. 11. (.6. J an Archdencon, Dean, Preben- 
dary, Parſon, Vicar, Maſter of an 8 or other Perſon admit- 
ted to any Benefice, Dignity, &c. (Chauntries only excepted) hath 
_—_ any of his Glebe Lands to be manured and ſown at his proper 
_ Cofts and Charges with any Corn or Grain, the ſaid Incumbents may 
male and declare their Teſtament of all the Profits and Corn growing 
upon the ſaid Glebe. Lands ſo manured and ſown at their proper Cot 
and Charges. ie + old J. od 


| This Ad does not extend to Glebe Lands in the Poſſeſſion of 4 
| Tenant, manured and ſown by him. [See Payment of Rent, chap. 2.] 
_ [See 14 Elis. chap. 8. An Act for avoiding Recoveries ſuffered by 


Colluſion of T enant for Life, Sc.] 


i By the 19 Car. 2. chap. 6. Fa Perſon for whoſe Life an Eftate 
_ bath been or fhall be granted ſhall remain beyond Sea, or abſent Him- 
ſelf in this Realm for ſeven Tears together, and no ſufficient Proof is 
made of the Life of ſuch Perſon, in any Action commenc'd for the 
Recovery of the Landi held for the Life of ſuch Perſon ; then ſuch 
Perſon, for whoſe Life the Lands were holden ſhall be accounted as 
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naturally Dead. [See the 6 Aun. chap. 18. How Diſcoveries are to 

be made of the Death of Perſons pretended to be alive, to the Preju- 

dice of thoſe who claim Eſtates after their Death. p 

By the 8 Ann. chap. 17. An Action of Debt may be brought for 
Rent upon u Leaſe for Lite, as well as upon; a Leaſe for Nears. [See 

of Leaſes, Book 2. chap. 3. ay pes 5 


Nox follow Eftates leſs than a Freehold. 


*. — 


— 

* 0 
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Of an Eſtate VII. An Eſtate for m Ỹarg, or (Tenancy for Years) is where a 
tle Man letteth Lands or Tenements to another for certain Term of 
„ Lit. 67. Years. A Tenant for n half a Year, or a Quarter of a Year is ſaid - 
1 Inſt. 54.b. to be a Tenant for Years. The Tenant (or his Executors or Admi- - 
Lic. 66. niflrators, if he dies) may preſently ? enter by Force of the Leaſe, 
1Inft-46.b. tho the Leſſor dies; and then he is poſſeſſed Fe ſeiſed) of a Term 
for Years. Pill Entry, he cannot take a Releaſe to increaſe his E- 
ſtate, except upon the Statute of Uſes, 27 H. 8. chap. 10. But before 
Entry, he may grant his Intereſt to another; but not ſurrender it, or 
ae, TREE ðᷣͤ yy y i os is 
* rRep.154 AP Term (Terminus) doth not only ſignify the Limitation of 
laſt. 43. b Time, but alſo the Eſtate that paſſeth for that Time. Thus if a 
Man makes a Leaſe for 'Twenty-one Years, and afterwards maketh a 
Leaſe to begin after the Expiration of that Term of "Twenty-one 
Fears; if the firſt Leaſe is ſurrender d, the ſecond ſhall begin preſent+ 
ly; not if the Words had been After the End and 5 Wl 4 of 
Twenty-one Tears, without mentioning the Term, which ſignifieth 
the Eſtate or Intereſt. So that there is a Difference betwixt Termi-. 
* 1 Inſt. 46. b. 72445 Annorum and Tempus Aunorum. But a Diſpoſition of 4 Part of 
the Term is not the Diſpoſition of r 


. : 0 


Tenant for Years hath but a Chattel real [See of Eftates in 
| Goods and Chattcls Perſonal, Book 2. chap. 5. Therefore it is not 
| Inheritable, but goes to the Executors or Adminiſtrators. Neither 
can it go in Succeſſion, in Caſe of a ſole Corporation, as to a Biſhop, 
aud his Succefſors. [See of Corporations, Book 1. chap. 14 „ 
'r laſt. 6. b. An Eſtate for ten Thouſand Years is not a r Frechold, or of fo 
hbausb a Natureas an Eſtate for Life. It is but a Chattel, and cannot 
denne . l! 
Lit. 6. If a Tenant for Term of Years f ſows the Land, and his Term 
ends before the Com is ripe, the Landlord ſhall have it; unleſs it is 
covenanted betwixt them, that the Tenant ſhall have his Way-going 
Crop. It was his Folly to ſow the Ground with Corn, &c. when 
1 he knew that his Term would expire before the Corn, Oc. was 
| * laſt. 56.3. ripe. But where the Leaſe for Years. depends upon an © Uncertainty, 
as upon the Death of Tenant for Life which made it, or of a Hi a 
band ſeiſed in Right of his Wife, &c. there the Tenant for Years ſhall 
11 Rep. a 6. have the Crop. Yet if there is Leſſee for Years upon u Condition, 
. b. that if he doth Waſte, Cc. his Eſtate ſhall ceaſe; if he ſows the 


Land, and after does Waſte, the Leſſor ſhall have the Corn. 


very Tenant for Years, as well as 'Tenant for Life, hath Incident 
* 1 Inſt, 41.b, to his Eſtate three Kinds of * Eſtovers. [See Common of Eftoners, 
Remi, and Difireſes, chap. 2. and Forfeiture by Maſte, Chop. 4. P oft] 
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I he Sheriff may ſell a Term for Years for Debt, by Writ of Exc- 
cution upon a Judgment in the Life-time of the Owner, or when it 
is in the Hands of Executors or Adminiſtrators, [See of Leaſes, 
Hook 2. chap. 3. and Of Execution, Book 4. chap. 4. 1 


at Will. 


and Tenements are let by one Man to another, to Have and to Hold 5 Tit. Cg. 


to him at the Will of the Leſſor. By Force of this Leaſe the Te- 
nant is in Poſſeſſion, but he hath no certain or ſure Eſtate, tho a 
Chattel real; fo that the Leſſor or Landlord may put him out at 


Tenant at Will under the yearly Rent of forty Shillings, ſhall have 

2 Quarter's Warning; and Paying above forty Shillings, ſhall have 

balf a Year's Warning. But it is regularly true, that every Eſtate at ; 
Will muſt be at the Will of * both Parties, (Landlord and Tenant) - 1 loft. 55. 3. 
tho one Party is only named. Yet if the Tenant at Will b ſoweth » Lit. 68. 
the Land, and the . 

ripe, putteth him out, the Tenant notwithſtanding ſhall have the 

Corn, and ſhall have free Entry, Egreſs and Regreſs, to cut and 

carry it away; and ſhall not be forced to bring his Action for this, 

becauſe he knew not at what Time the Landlord would enter upon 

him. But tho' the Tenant muſt have his Corn, he ſhall loſe his Fallow 

and Dung carried forth. So it is if the 'Tenant at Will ſets or ſows 


the Ground with Acorns, (5c. there the Landlord may put him out; — * 
becauſe they will yield no preſent annual Profit. And fo it is, too 
he improve the Graſs by Compoſting, Sowing Hay-ſeed, &c. becauſe 
| Graſs is the natural Profit of the Earth. And all this is proper to 
every particular 'Tenant that hath an uncertain Eſtate. But if the 
"Tenant at Will ſows the Ground with Corn, (5c. and after he him- 
ſelf determines his Will, and refuſeth to occupy the Ground, the 
| Landlord ſhall have the Corn, becauſe he loſeth his Rent. 
Alſo if Tenant at Will of a 4 Hoxſe is put out, he ſhall have ! Lit. 69. 
free Entry, Egreſs and Regreſs, and reaſonable Time to remove his 
= Goods. And when a Tenant at Will leaves a Houſe, he is not 
= bound to leave it in © Repair, as Tenant for Years is. Lit. 71. 
3 The Landlord may reſerve an Yearly f Rent upon a Leaſe at Will, Lit. 72. 
and diftrain for the Rent behind of Common Right; or he may have . — 8 
an Mere Derne Vlegtion, , =, oo 
If Tenant at Will commits voluntary Waſte, it amounteth to a 
Determination of his Will, or that he will hold the Eſtate no longer. 
For when Tenant at Will taketh upon Himſelf to do ſuch Things, 
which none can do but the Owner of the Land, This amounts to a 
Determination of the Will and Poſſeſſion. [See of Leaſes, Book 2. 
chap. 3. and of Action of Maſte, Book 4. chap. 4.] But if an Eſtate , 
is let at Will upon Rent payable at a certain Day, the Leſſee alt 
Will cannot determine the Leaſe before the Day of Payment to the 
Prejudice of the Leſſor. [See the 29 Car, 2. chap. 3. What Eſtates in 
min &c. not put in Writing ſhall be accounted only Eſtates at 


* 


VIII. An Eſtate Y at Will, (or a T enancy at Will) is where Lands OF en Eſtate 


That Time he pleaſeth; except that by the Cuſtom of 2 London, a * 2 Sid. av. 


andlord before the Corn is ripe, or when it is * Iaſt. 56. . 


any other Annual Profit. But if the 'Tenant plants Trees, or ſows © 5 Rep. 116. 


e Lit. 71 


IX. An Fiflate at 8 Sufferance is when one comes on an Eſtate, Of an Elte 
or enters by a lawful Leaſe, and keepeth his Poſſeſſion after his Leaſe 1 fg. 
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is expired, and ſo holdeth over by Wrong; as a Tenant for Term of 


Years holding over his Term, Gc. 'Tenant at Will is always by 
Right; 'Tenant at Sufferance always by Wrong. | N 8 


By the 6 Ann. chap. 18. Perſons, who as Guardians or Trufteei 


for Thfants, or ſeized in the Right of their Naives only, and every 


Of an Eſtate 
by Copy of 
Court -Roll. 


other Perſon having Any Eſtate determinable upon Life or Lives, 


who after the Determination of ſuch Particular Eſtates ſhall Hold 
Over and Continue in Poſſeſſion of Any Meſſuages, Lands, &c. ſhall 
be adjudged Treſpaſſers; and the Perſon next Entituled, His Exe- 
cutors and Adminiſtrators may recover againſt lane Perſon holding 
| ee, g Executor and Adminiſtrators, the Falu 
cearo'd. 


E of the Profits re- 


[See the 8 Aun. chap. 17. concerning Diſtreſſes for Rent. ] 
X. of an Eſtate by Copy of Court- Roll. | 


For the right Underſtanding of an Eſtate by Copy of Court-Roll, 
it will be neceſſary to ſhew, 1. The Nature of a Manor. 2. The 
Nature of the Eſtate held by Copy of Cburt-Roll, which doth depend 
upon the Manor. 3. The Method of Granting Copyhold Eftates. 


4. Of Fines upon Copyholds. 5. Of Copyhold Crftoms. 6. How 
Copyhold Eſtates may be extizguiſhed. 


> Þ Qcle's' 
Compl. Co- 
pyh. C. 31. 


4 Rep. 26. 
1 Cro. 19, 38, 


i x Inſt. 58. a. 


* IInſt. 108.2. 
2 Inſt. 67. 
2 Roll. Abr. 


1 Inſt. 58. b. 
2 Cro. 327. 
contr. 260. 
4 Rep. 26. 
6 Rep. 64, 65. 
Coke's Compl. 


Eopyh.$. 31. 


I. Of the Nature of a Manor. 


A h Manor (4 Manendo, becauſe the Lord did uſually Jnr” in 


the Manor-Houſe ; or, a Manurium, from Manuring the Land; or, 


a Meſner, from Guiding and Governing, ) is an ancient Royalty or 
Lordſhip, (of old call'd a Barony) conſiſting of Demeſnes and Ser- 
_ vices, and of a Court-Baron as incident to it. It cannot be a Real 
Manor, or Manor in Law, if It wanteth Freeholders; nor can It be 
a Cuſtomary Manor without Copyholders. [See Poſtea.] It muſt be 
Time out of Mind; for a Manor cannot be made at this Day. A 


Manor may conſiſt of one or more i Villages and Hamlets adjacent, 


or only of ſeveral Houſes in a Village, ec. If it is a Capital Manor, 

n it [ed an Kk Ho- 
nour; on which other inferior Manors do depend by Performance of 
Cuſtoms and Services to him that is Lord over them. This original- 
ly belonged to the King, tho afterwards it was given in Fee to a Sub- 
ject. [See the 33 H.8. chap. 37. and 38. 34 H. 8. chap. 5. 37 H. 8, 
, chap. 18.] There may be a 1 Cuſtomary Manor granted by Copy of 


it may contain other Manors under it, and then it is cal 


Court-Roll, and held of another Manor. And ſuch cuſtomary Lords 


may keep Courts, and grant Copies ; and the cuſtomary Manor it ſelf 


"op paſs by Surrender and Admittance. uu i =, 
A Manor then is either m Real or Nominal. A Real and perfect 
Manor is ſuch as is before deſcribed. A Nominal Manor is a Manor 


by Reputation only; as when a Lord of a Manor ſhall transfer over 
to a Stranger the Services of all his 'Tenants, and reſerve unto him 


ſelf the Demeſnes only; or when he puts away the Demeſnes, and re- 
ſcrves the Services. In both theſe Caſes, the Lord hath not a Manor 
really, but nominally, and in Reputation only. Some call this 4 


Manor in Groſs; as a Man may have a Court-Baron with the Perqui- 


" ſites thereunto belon ing, and another may have the Scite and every 


Foot of Land in ſuch a Manor. 
33 — 
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The Parts of a Real Manor are the Demeſnes and Services with a 
Court- Baron incident to it. A Court Raron is the chief Supporter of 
a Real Manor, and one cannot be without the other. Sce of a 
EO GE. 14. Sr Tg 
1. Then Demeſnes are the Lands that are manually occupied and * Iaſt. r7.., 

poſſeſſed by the Lord for the Maintenance of himſelf and Family. a” 78 
Theſe in the Poſſeſſion of a Subject are called Demeſres in a different Pig "= 3 
Senſe from the Demeſne Lands of the Crown; [See of Eſtates in An- 7 ers of the 
JJ EE nan 8 
The Waſte is Part of theſe Demeſue Lands. The Lord reſerves to 1 Ventr. 335. 
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= himſelf One Part of theſe Demeſnes; Part is diſtributed amongſt the 


Tenants; and what is left is the Lord's Waſte, which was neglected 


by the Lord =o Creation of the Manor; becauſe He had before ta- 

ken as much of the Demeſnes as He had need of, and Diſtributed as 

much as was convenient amongſt His 'Tenants. [See Demeſpe, Title, 
an Eſtate in Fee-ſumple, ſupra. = gt; # 


2. The © Services are thoſe Duties which the Tenants are bound » 1 Inf 65.4 


to perform to the Lord, by Reaſon of their Eſtates which they hold c Compl. 


of him; as Fealty, Vardſbip, Heriot, Relief, Amerciament, Forfei- — . 
ture, Eſcheat. 1. P Fealty (Fraulte, Fides) is an Oath taken at the ? Lit. gi, 
Admittance of every Tenant to be true to the Lord. [See poſt o _ 


Jenures and Services, chap. 2.] 2. Wardſhip was the Cuſtody or 


= * Guardianſhip of the Heir of the Tenant within Age. [But this is * Lit. 103. 
4 aboliſhed by the 12 Car. 2. chap. 24.] 3. Heriot, ( Heregate from en 
HHierus Lord, and Gate beſt) is a Render made at the Death of the * IInſt. 18j. b. 
= Tenant to his Lord of the beſt Beaſt, or other Thing, found in the ern 
FpPioſſeſſion of the Tenant deceaſed, or ſome other. This Service is Kit og 


| moſt eſteem'd. It is either a Heriot-Service, or Heriot-Cuſtom. He- GC. 
riot-Service is never due without ſpecial Reſervation in the Grant; 
and is ſeldom reſerved upon a leſs Eſtate than an Inheritance. For 
Heriot ſ Service, the Lord may Di ſtrain or Seiſe. Diſtreſs may be *_ Cole's 
of any Beaſt on the Land. But Seiſure may be of any Beaſt belonging 
to the Tenant. Heriot-Cuſtom is what is challenged by ſome parti- 
_ cular Cuſtom; and is uſually paid upon an Eſtate for Life or Years, 
as well as upon an Eſtate of Inheritance. For Heriot-Cuſtom, the 
Lord muſt Seiſe, not Diſtrain. Here the Lord may ſeiſe for Heriot the 


| beſt Beaſt, &c. tho' it is in ſome Place t out of the Manor, or in the * Kitch. 276. 
. | . 185, b. 


S. 31. 


Highway, that being no Diſtreſs; for it is his own proper Goods by the , 1,q 132. 


Death of the "Tenant ; and therefore he may ſeiſe it where he finds it. 


Where many purchaſe Lands u jointly, an Heriot ſhall not be paid * 3 Rep. 105. 


till after the Death of the Survivor. If a 'Tenant Deviſeth away all my - 
his Goods, and dieth, yet the Lord ſhall have his Heriot, for the Law 
preferreth the Cuſtom before the Gift by 'Teſtament. It hath been 
anciently ſaid, That a Heriot ſhall be paid before a Mortuary. It 


is payable by Copyholders as well as Freeholders. 4. * Relief (quia 1 Taft. 76 a. 


Hereditas jacens Releviatur in Manus Heredis) is a certain Sum of Co. Compl, 
Money which every Freeholder, being at full Age, payeth unto his 
Lord at the Death of his Anceſtor, when he taketh Poſſeſſion of the 5 
Inheritance. Y It is either Relief Service, or Relief Cuſtom.” Relief !, cat 


Service is that which is paid upon the Death of any Freeholder. Re- 1 150 5 


lief Cuſtom is that which is paid upon the Death or Alienation of 1 Intl 83. 
any Freeholder according to the Cuſtom of the Place. In many & b. 
Places, it is half a Year's Profit ; in ſome double the Rent of that Y * BY 
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It is paid by Freeholders only: For this the Lord may Diſtrain, but 

cannot have an Action of Debt. His Executors or Adminiſtrators 

2 1loſt. 129. b. may have an Action of Debt, and cannot Diſtrain. 5. 2 Amercia- 
"= 15 25 ment (in Mercy of the Lord) is a pecuniary Puniſhment for any Of- 
EE 3” fence committed againſt the Lord; or a certain Sum of Money im- 
poſed upon the Tenant by the Steward upon Preſentment of the Ho- 

mage or Jury for the Breach of any By-Law, for not doing Suit or 

Service, or for other Miſdemeanors puniſhable in a Court-Baron. It 

= differeth from a Fine impoſed for an Offence in divers Reſpects. | See 
ces of Conrt-Leet and Court-Baron, Book 4. chap. 1.) 6. * Forfeiture 
12 (Forefaict) is a Penalty for an Offence committed againſt a penal 
59. Law or Cuſtom by Loſs of Freehold or Copyhold Lands, or of Goods. 
4 : Inſt: 59-2. If a Freeholder alieneth his Lands in Mortmain, or ceaſes for two 
| 3 Roll Abr. Whole Years to perform his Services, or pay Suit, Rents, &c. and 
Job, oy. ob. hath not upon his Lands ſuſhcient Goods or Chattels to be diſtrain d, 
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| he forfeiteth his Freehold, and the Lord may make a Grant of it. 
A Copyholder may forfeit his Lands by ſpecial Cuſtom, when upon 
| the Deſcent of any Copyhold of Inheritance, the Heir of full Age 
| faileth to come in to be admitted to his Copyhold, after three Pro- 
i clamations made at three ſeveral Courts for him; when a Copy- 

| holder refuſes to appear and perform Suit and Service; or refuſeth to 
3 be ſworn on the Homage or Jury; or being ſworn refuſes to preſent ac- 
1 3 cording to his Oath; If upon Admittance he does not pay his accu- 
=. ſtom'd Fine; or denieth to pay his Rent upon Demand; or commit- 
teeth Waſte voluntary or permiſſive, when there is no Cuſtom for his 
4 Jo doing; (for the Cuſtom of the Manor muſt direct what is Waſte in 


| _ Houſes, Trees, Oc.) If he leaſeth his Copyhold above the accu- 
e ſtom'd Term without Licenſe by Deed; if he leaſeth his Copyhold I 

for one Year, and ſo from Year to Year during the Life of the Leſſor, 
reſerving one Day; for this is a Leaſe for two Years at leaſt, and the 
RéReſerving a Day in every Year is Fraud. All theſe are Forfeitures 
 ,Rep 26. ?pſo Fatto. b By the General Cuſtom of England A Copyholder 
2 5- | May make a Leaſe for one Year without Licenſe of the Lord. And 
Copyh f. 33, if he can let a Leaſe for One Year by the Cuſtom, he may Covenant 
8 that the Leſſee ſhall enjoy for Ten Years. For this Covenant is not 
To 3 a Leaſe. If a Copyholder commits Treaſon or Felony, or is a Po- 
234. Piſh Recuſant, or does Alien by Deed, Gc. theſe are no Forfeitures 
till Preſentment by the Homage. An Ideot, Lunatick, an Infant un- 
der the Age of fourteen Years, or a Feme Covert, cannot forfeit. But 
if a Feme Covert does any Act by the Conſent of her Husband which 
amounteth to a Forfeiture, this is a Forfeiture of her Eſtate. If the 
 __Husband commits Waſte, this is a Forfeiture of the Wife's Copyhold. 
4 Rep. 21. Where the Lord enters for a Forfeiture, he ſhall have the © Corn 
TT then growing. However, in all theſe Caſes, if, the Lord doth any 
Thing whereby he doth acknowledge him his Tenant after Forfei- 
* coke's ture, this d Acknowledgment amounteth to a Confirmation. Goods 

92 * are forfeited to the Lord by Waifs, Strays; Wrecks, Deodands, 5c: 
which accrue to the Lord not merely from the 'Fenants, but moſt 
commonly from Strangers. They are not incident to every Manor, 
nor do they add any Perfection to it. They are gain'd by Seiſure on- 
ly. [See of Warfs, Strays, &c. concerning Franchiſes, Book 2. chap. 2.| 
eo Ges 7+ © Eſcheats are when Lands fall to the Lord for Want of Heir Ge- 
oyh. $ 28, neral or Special to inherit them. But before the Lord enters, the 
* gear | i: . Homage 
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Homage ought to preſent it, c. Beſides this ordinary Sort of Eſcheats, 
there is another ; as where any Freeholder committeth Felony, and 
is attainted. For then after the King hath had his Year, Day and 
Waſte, the Lands ſhall come to the Lord as Eſcheat. | See of Bſcheat, 
Book 2. chap. 3. and 4.] | | 
Sometimes where Services are f Fztire, and cannot be divided, as (6 Rep. f. 2. 
Fealty, Heriot, Payment of a Horſe or Hawk yearly, c. upon Alie- „P. 10s, 
nation of Parcel of the Lands by the Tenant, the Services ſhall be 1 loft. 139 a. 
multiplied; and every Alienee ſhall render the entire Service ; and my 1 
yet by Purchaſe of Parcel by the Lord, the whole is extinct, except 5 586 
in Caſe of Fealty and Heriot-Cuſtom. Such Perſonal Services as are Lit. 222. 
to be done to the Perſon of the Lord, as Fealty, ſhall multiply: 
And here if the Lord purchaſes Part, they ſhall remain for the Reſi- 
due. If entire Services are for the Advancement of Religion, Chari- 
ty, Juſtice, or for the Benefit of the Commonwealth, they ſhall re- 
main, tho the Lord purchaſes Part. But Perſonal Services that are 
for the private Benefit of the Lord, as to feaſt the Lord and his Fa- 
mily once in the Year, or to exerciſe a Perſonal Office under him, c. 
tho they ſhall not be multiplied by Alienation of Part; yet a Prir- 
chaſe of Parcel of the Tenancy by the Lord extinguiſhes all ſuch Per- 
| ſonal Services. If Parcel of the Land holden by entire Service comes 
to the Lord by Deſcent, in ſome Caſes it ſhall be Extin& for the 
whole, as Suit-Service. But if the Service is to render yearly a Horſe, 
ard Part of the Land deſcends, it ſhall be multiplied. [See the Srar. = 
of Marlebr, 52 H. z. chap. 9. 18 Ed. 1. chap. 2. Weſh, 3. Cuia 


Emptores Terrarum, and Of Extinguiſhment of Rents, poſt. 

I ere are many other Services beſides thoſe abovemention'd ; but 
= then thoſe are due upon ſpecial Reſervation and Agreement to do or 
= pay ſomething for the Lord's Profit or Advantage. And there are ma- 
= ny collateral Powers appropriated to Lords of Manors, as To erect 

Dove-houſes ; To prove the Wills of their 'Tenants deceaſed, in many 
Places; To incloſe Common, leaving ſufficient for other Commoners, 
Sc. but it is enough to hint at them. ro xr gn ain tat wenL 
In every Manor > 50 is the Lord, the Steward, the Lord's Tenants, 
and the Bailif. [Of which, See in Churt- Baron, Book 4. chap. I.] 
A Manor is 8 Loft, if all the Freeholds but one Eſcheat ; or if the 
Lord purchaſe all the Freeholds; or if there is but one, or no Sui- 5, Iaſt. 
tors, in a Court-Baron. So a cuſtomary Manor is /off when there are 55.3. A0 
no Cuſtomary Tenants or Copyholders, or but One Copyholder. 121, 122. 
2. An h Eſtate held by Copy of Churt-Roll (which depends upon * Lit. 73- 
a Manor) is an Eſtate in Lands and*Tenements, which by Cuſtom of 
the ſaid Manor the Tenants within the ſaid Manor have, Time out 
ol Mind, held to them and their Heirs in Fee-fimple, Fee-tail, or for 
Term of Life or Years, at the Will of the Lord, according to the 

_ Cuſtom of the Manor. Copies of Court-Rolls for Lives are moſt in 
| Uſe at this Day. And if one holds for three Lives, they are of four- 

teen Years Purchaſe; eight for the firſt Life, four for the ſecond, and | 

two for the third; or ſeven for the firſt, five for the ſecond, and two 1 | 
for the third. Exchange of a Life is one Year's Purchaſe; but for 
the Exchange of a Woman's Life for a Man's, where there-is a Claim 
for his Widow, two Year's Purchaſe ;' Reſpect being had to Sex, Age, i 
and Health, > * 1 5d; Pr rtinnd fo dn 1051159 20D enant DE | 
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Lit. 75. Tenant by i Copy of Court-Roll, (not Tenant by Court- 

9 Rep+76- Roll) or a Copyholder, is the only Tenant in Law who. hold: 
eth by Copy of any Record, Deed, &c. His Eſtate is enterd 
in the Roll, and the Steward delivers him a Copy of it. Copy- 
holders were formerly 'Tenants at Will of the Lord, their Lands 


Mtn... 0 Parcel of the Lord's Demeſnes. k But now theſe Copyholders 


1 Inſt. 60.b. ſtand upon a ſure Foundation, if they perform thoſe Duties and Ser- 


vices which their 'Tenure doth require. For if the Lord pretends to 
_ expel them, they may either ſue a $ybpera out of Chancery to be re- 
lieved, or have an Action of Treſpaſs againſt the Lord. For altho' 
they are Tenants at Will of the Lord, yet they are 'Tenants at Will 
4 Rep. 21, I according to the Cuſtom of the Manor; which the Lord cannot 


; þ Rep. 76. break without Reaſon. 


By Particular Cuſtom, the Wife may be Tenant in Dower, the 
Husband Tenant by Curteſy, c. 1 by 


 "Lir.8, Copyholds of Inheritance are not n Frecholds, yet are created by 


" 4 Rep. 22. the ſame Words as an Inheritance at Common Law; anden Deſcents 
CohesLompl. of Copyholds of Inheritance are guided and directed by the Rules of 
®PI®-9 30. the Common Law ; but they have not other collateral Qualities which 
other Inheritances have; for Copyhold Inheritances ſhall not be 4ſſers 
to bind the Heir, (5c,  _ %%% Torr rope 


Rep. 24, The © Pillars of a Copyhold Eſtate are, That it hath been Deni- 


11 ſed or Demiſable Time out of Mind by Copy of Court-Roll ; That 

m5 the Tenements be Parcel of the Manor, or within the Manor. So 
that Parcel of the Manor and Preſcription are two Incidents to every 
Copyhold. FFV e abſe 2» 


3. As to the Method of Granting Copyhold Eſtates 


Rep 3o, PA Cuſtomary Manor, Lands and 'Tenements, may be Granted 
lat. 48. b. by Copy, and whatever concerneth Lands or 'Tenements, as Under- 
| yy MO . | „ . 2 þ | | 

Cite s Compl. woods, Tithes, &5'c. But Things that lie not in Tenure are not grant- 


Gepyb. $ 42: able by Copy; as Rents, Common in Groſs, an Advowſon in Groſs, 
e, Stewardſhips, Gc. for theſe cannot be held by any Manner of Service. 
A Common or Advowſon appendant may paſs by Copy, and fo a 
Fair appendant to a Manor, by Reaſon of the principal Thing to 
"Which they are appendant; nn IE Tem To ang 

Now in paſſing over a Copyhold, there is the Grantor, the Grantee, 
and the am it felf to be eonfidered. d. 
The Grantor is ſometimes the Lord himſelf, ſometimes a Copy- 
holder. The Lord when he is abſolute Owner, as when the Lands 

come to him by Purchaſe, Forfeiture, Eſcheat, &c. His Grant is 
called a Voluntary Grant; and the Grant by the Lord himſelf may 


Rep. 26. be at any Place 1 out of the Manor. The Copybolder grants by Sur- 


render, as ſhall be ſhewed by and by. So that the Lord is only an 
Inſtrument of the Conveyance upon a Surrender, not a Conveyer, as 
in a voluntary Grant. )%/%%%%%%%% Ts DP REY Ne OTIS 


The Granrees are thoſe that are capable of a Grant by Copy, and 


c. les to whom the Grant is made. 1 All ſuch may be Grantees of a Co- 


9%, COP: pyhold Eſtate as are capable of a Grant by Common Law. The 
ac Lord himſelf may take a Copyhold to his own Uſe by a Surrender 
general into the Hands of the Lord, or to the Uſe of the Lord. A 
'eme-Covert may receive a Copybold Eſtate from her Husband, be- 
| cauſe ſhe cometh in by the Admittance of the Lord. And all theſe. 
Grantees may be admitted by Attorney, if the Lord conſents. If the 
| 50 | _ Grantee 


Chap. 1. Laws of England, 


Grantee is not yet born, it is good, if he is capable when born at the | 
Time of his Admittance. But ſuch a Grant by the Common Law is | | 
void. [See of Age, Book 1. chap. 1.] 1 e — 
The Grant of Copyhold Eſtates regularly paſſeth by Surrender 
and Admittance. And if the Surrender is out of Court, there muſt 
be a Preſentment. Therefore Three Things are to be conſidered, the 
Surrender, the Preſentment, and the Admittance. | 
1. A Surrender ( Surſum-Redditio) is the Yielding up of the Land 
by the 'Tenant to the Lord according to the Cuſtom of the Manor, 
to the Uſe of him that is to have the Eſtate. It is different from a 
Surrender at Common Law. | See of Surrender, chap. 3. poſt.] Sur- 
render is a Word ſo neceſſary, that no Words can HE, its Place. 
Neither can a Copyholder transfer his Intereſt to a Stranger, otherwiſe 
than by Surrender of the x: </ of Court-Roll. So that if one would 
Exchange a Copyhold with another, both muſt ſurrender to each * coke's _ 
other's Uſe, and the Lord admit accordingly. If one would Deviſe Comp! Cop, 
a Copyhold, he cannot do it by his laſt Will; but he muſt ſurrender 4 3 1 
to the Uſe of his laſt Will and Teſtament, and in his Will declare » Iaft. 58. b. 
his Intent. But the Chancery will ſupply the Defe& of a Surrender? * . 
in the behalf of a Child, (not of a Brother, &c.) againſt an Heir at 
= Law; and for the Relief of Creditors, where a Copyhold Eſtate is 
= charged with the Payment of Debts. If I am ouſted by a Copy- 
= holder, a Releaſe to him is void, if he is not admitted; otherwiſe it is 
good, if admitted. © A Copyholder may ſurrender to the Uſe of * 4 Rep. 21. 
another reſerving Rent, with a Condition of Re-entry for Non-pay- 
ment, and upon Non-payment enter. J) 


n 
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It is the general Cuſtom of the Kingdom, That every Copyholder 
may ſurrender u in Court; and he need not alledge any particular . jag. 39. 
Cuſtom for it. And ſo without Cuſtom he may ſurrender out of 2. & b. 
Court to the Lord himſelf, But if he ſurrender out of Court into? Rel / og 
the Hands of the Lord by Cuſtomary 'Tenants, Gc. this muſt be by 360. 
Cuſtom, and muſt be particularly pleaded. He may ſurrender alſo Contr. | 
to the Steward of the * Manor in any Place without Cuſtom, not = , 3 
to the Steward of the Cburt without Cuſtom ; His Buſineſs being on- 1 Leon. 225. 
ly to keep the Court: But this Diſtinction ſeems to be laid aſide. 48 oe 
Tenant out of Court cannot take a Surrender of a Feme-Covert, Kitch. 165; 
unleſs by ſpecial Cuſtom ; becauſe ſhe is to be ſecretly examined by 
the Steward, Whether ſhe doth it willingly, or without Force of her 
Husband ? Y A Copyholder being a Joyntenant may ſurrender out of » i Iaſt. 5% b. 
Court his Part into the Hands of the Lord, according to the Cuſtom, 8 
to the Uſe of His Will; and if He dies, and this is Preſented at the 
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next Court, His Deviſee ſhall be admitted; fot by the Surrender the - L 
Joyntenancy was ſevered. $ RS ar ns HG 


All Surrenders may be made by * Attorney, or to another by At- . „ Rep. 16, 
| torney; yet the Lord may refuſe to Admit by Attorney him to whoſe 77 _ 
| Uſe a Surrender is made; becauſe he ought to do Fealty. The * RV. Abt. 

Lord may appoint a Special Steward to go to a Priſon; or to a fick * * * 
Perſon, and tak a Sutren dm... ah . 

In ſome Manors, a Copyholder ſurrenders his Copyhold by  _ 
holding a little * Rod in his Hand; which he delivereth to the * Lit. 28. 
Steward to deliver it to the Party to whoſe Uſe the Surrender 8 . 
is made in the Name of Seiſin; and theſe are call'd Tenants MT 
by the Ferge (4 Virgd) taking their Name from that Ceremo- 
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ny of the Rod. In ſome Manors a Strat is uſed, in ſome a Glove, 
8. which Cuſtoms muſt be obſerved. kl | 
Tho' there is a Surrender, yet the Grantor b continues Tenant 
till tho Admittancèe of another. But he that has ſurrender'd cannot 
paſs away the Land to any other, or make it ſubje& to any other 
Incumbrance than it was ſubje& to at the Time of the Surrender, 
And if he ſurrenders afterwards to the Uſe of another, the Surrender 
is void; and a ſubſequent Admittance cannot make that good which 
was void from the Beginning. And tho' the Surrender is made out 
of Court, the Grantor cannot diſpoſe of the Lands otherwiſe, or 


countermand his Surrender made upon valuable Conſideration. Per- 


haps a Copyholder may revoke a Surrender made out of Court, if 
the Conſideration is only natural Love and Affectio o. 
A Surrender to be in Force at a Day to come is void, as well as 


| Livery and Seiſin to take Effect in futuro. 


If a Copyholder will ſurrender to the Uſe of the Lord, no Admit- 


tance is neceſſary; and if the Lord makes a voluntary Grant of a 


4 Rep. 39. 
1 Inſt. 52. b. 


Cole's Compl. 


Copy h. 5. 40. 


Copyhold, no Surrender is requiſite. | e 
2. The Preſentment is an Information in Court to acquaint the 


Lord, or his Steward, with the Surrender out of Court. This Sur- 
Cop. render is not effectual till preſented in Court. © By the general 
Cuſtom of Manors, the Preſentment is to be made at the next Court 
immediately after the Surrender, or elſe the Surrender is void. But 


by ſpecial Cuſtom, it may be at the ſecond or third Court. And this 


Surrender is to be made in Court by the ſame Perſons that took the 
Surrender out of Court in all Points material, according to the Tenor 
of the Surrender. And therefore if the Surrender is 4 Conditional, 
and the Preſentment Abſolute, all is void. If the © Steward omit- 
_ teth the Condition in his wy on the Roll, upon Proof in Court, the 


Roll may be amended. f It one ſurrenders out of Court, and dies 


. before Preſentment, if Preſentment is made after his Death, it is good. 
So if he, to whoſe Uſe the Surrender is made, dieth before Preſent- 


ment, yet upon Preſentment made after his Death, his Heir ſhall be 
admitted. The ſame Law is, If thoſe into whoſe Hands the Surren- 
der was made, die before Preſentment, upon Proof in Court, That 
ſuch a Surrender was made, the Lord ſhall be compell'd to admit 


accordingly. And if they into whoſe Hands the Surrender was made 
refuſe to preſent, upon a Petition exhibited in the Lord's Court, the 


Party grieved ſhall have Remedy. And if the Lord will not do him 


— 


Right, he may ſue the Lord and them that took the Surrender in 


Chancery for Relief. 


3. An Admittance is the giving of Poſſeſſion to a Copphold Eſtate, 


| and is like Induction to a Benefice. A Court of Equity will force a 
Lord to admit a Copyholder. Admittances are Threefold. Upon 
Voluntary Grants; Upon Surrenders; upon Deſcents. 1: An Ad- 


$ Cotes | 


Compl. Cop. 
8. 414. 


diſpoſe of it, 


mittance upon a 8 Voluntary Grant is made by the Lord, where the 
Lord is Proprietor and Owner, and yet an Inſtrument ; for here tho' 
it is in his Power to keep the Land in his own Hands, yet if he does 

he is bound to grant the uſual Eſtate, and reſerve the 
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* Ouod ab Initid non valuit, Traftu Temporls non poteft convaleſcere. 2 Rep. 55. 8 Rep 
135- 10 Rep, 62, 9 
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uſual Rent, and payable as before; the Copyholder that comes 

in by the voluntary Grant not being ſubject to the h Incumbrances * 8 Rep. 63. 
of the Lord before the Grant. 2. An Admittance upon Sur- 
render is where the Lord is not Proprietor, but only à neceſ- 

ſary i Inſtrument of Conveyance ; the Party claiming his Eſtate un- 4 Rep. 22, 
der him that made the Surrender. Admittance of Tenant for Life , fag 40 b. 
is an Admittance to him in Remainder. But till the Admiſſion, the cote's Comp, 
Tenant hath no Eſtate ; and therefore cannot ſurrender it again to a Cop. S 4. 
Stranger before Admittance. Yet any Act implying the Conſent of 
the Lord to the Surrender after Notice of it, as accepting the Rent 
out of Court, is an Admittance in Law before any Preſentment. For 
the Lord is now ſatisfied his Duties. A Copyhold Eſtate cannot be 
Surrendered by Attorney to Another without Decd ; but one may be 


502, 505. 


3 | Admitted to it by Attorney without Deed. For there is a Difference 
= betwixt Paſſing an Eſtate by an Attorney, and the Receiving of an 
= Eſtate by Him. 3, An Admittance by * Deſcent is where an Heir 4 Rep. 22, 


is 'Tenant by Copy immediately upon the Death of his Anceſtor, 23, 27. 


ner 4 | 5 5 5 Coke's Comp. 
eſpecially as to Strangers. The Lord is here a mere Inſtrument; for Led $45 


the Heir may enter upon the Land, take the Profits, bring Actions of 
Treſpaſs, c. and ſurrender to whoſe Uſe he pleaſeth before Admit- 
tance, tho he cannot be ſworn of the Homage or Jury before Admit- 
tance, or maintain a Plaint in the Nature of an Aſſiſe in the Lord's 
= Court, before he is compleat Tenant. If the Heir dies, his Heir may 
enter, take the Profits, (5c. An Admittance is not neceſlary to 
= ſtrengthen the Heir's Title, but to give the Lord his Fine. But yet 
if the Heir is of full Age, and will not come in to be admitted and 
take up his Copyhold in Court, if the Death of the Anceſtor is pre- 

| ſented, and Proclamations made for him to that Purpoſe, he may 
= forfcit his Eſtate as beforemention'd, or incur a Penalty, as the Cuſtom 
= of the Court dire&s. [See Of Forfeiture, and of an Eſtate held by 
= Oy %%% ß. ĩĩ ĩ ĩ nt 


she who hath a Widow's Eſtate, by the Cuſtom of the Manor, ! Hob. 187, 
upon the Death of her Husband Copyholder for Life, may make a 24+. 


1 Roll, Abr. 


= Leaſe for Years, as any Copyholder may; for by the Death of o. 
= her Husband, the Law caſts the Eſtate upon the Wife before 
J wn nn on OO 
Her Eſtate is only a Branch of the Eſtate of her Husband, and no 
Fine is due from her to the Lord. But her Husband muſt die ſeiſed, 
not if in his Life-time after Marriage he ſurrenders his Eſtate into 
the Hands of the Lord to the Uſe of Another, and then dies.. 


'The Lord himſelf may make Admittances ® out of Court and out . 1 Iaſt. 
of the Manor; but ſo cannot the Steward at any Court holden out of 6u b. 


the Manor; unleſs the Court may be holden out of the Manor by * . 26, 


Cuſtom. [See Book 4. chap. 1. Of the Court-Baron.] Z n+ Rat; Abe. 


A Copyholder cannot be admitted by Attorney. without Leave of 38. 


Kitch. 165, 


the Lord, becauſe he muſt do Fealty in Perſon, as aforeſaid. 186. a. 
4. Of Fines upon Copyholds. J) an Sp ogy © 
A Fire is a Sum of Money paid to the Lord of the Manor for an 
Admittance into any Lands or Tenements holden of him. [See of 
Court-Leet and Court-Baron, Book 4. chap. 1.) By the u general 
Cuſtom of Manors, Copyholders are to pay Fines after Admittance ; Che Compl 


T 
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+ I Roll. Abr. 


" 4 Rep. 27, 


tor Admittance is the Cauſe of the Fine; tho' upon ſpecial ER. Copyh. $.56. 
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they are to pay Fines upon Licenſes granted to them to demiſe by 


Indenture. Fines may be due by Change of the Lord, or by 
Change of the Tenant. Of the Lord by Death only, and according 


to Cuſtom. If it were by Change of the Lord upon Alienation, the 


renders, and Deſcents. 


Copyholder might be oppreſſed by a Multitude of Fines by the Lord's 
own Act. Of the Jenant, either by the Act of God as Death, or the 
Act of the Party. Theſe Fines are due upon voluntary Grants, Sur- 
Fines taken of Copyholders are either Certain by Cuſtom, or Un- 
certain. But tho' the Fine is Uncertain, yet it muſt be Reaſonable, 

perhaps a Year's Value, or a Year and an half, in Caſe of Deſcent ; 
and that Reaſonableneſs ſhall be determined by the Judges. And 
tho' it is adjudged afterwards to be a reaſonable Fine, it is no For- 


feeiture; becauſe it was Matter of Controverſy, Whether it was 


reaſonable or not? If the Fine is unreaſonable, the Copyholder is not 


bound to pay it. In Caſe of Surrender, the Lord may take what 


Fine he pleaſes. 


If a Copyholder in Fee farrenders to the Uſe of one for Life, the 
Remainder to another for Life, the Remainder to another in Fee, 
there is but P one Fine due; for the particular Eſtate and the Re- 


mainders are but one Eſtate: Yet there may be a Cuſtom to the 
JJ gr oo Wl Tir wp 
The Lord may have an Action of Debt for his Fine. But if the 

Fine was 1 uncertain the Copyholder muſt have Notice, and a reaſor- 
able Time to pay it, if the Lord limits no Time. But a Fine cer- 


tain ought to be paid preſently. 


F. Of Copyhold Cuſtoms. 


A Copyhold * Cuſtom is a Law not written, eſtabliſhed by Uſe, 


Cop. and practis'd Time out of Mind within a Manor. f Cuſtom is the 


e laſt 58. b. 
Cole's Comp. 


Copy h. § 33. 


n Coke's 


Compl. Cop. 
„ 


Kitch. 202, 
203, &c. 


Life and Soul- of Copyhold Eſtates; for if Copyholders break their 
Cuſtom, they are ſubject to the Lord's Will. This Cuſtom muſt be 


t Time out of Mind, for a Copyhold cannot begin at this Day. 
Where there is no Cuſtom to guide Copyhold Eſtates, they ſhall be 


directed by the Rules of the Common Law. [See of Preſcription, 
A ed ad oo 


u It is impoſſible to ſet down. all the Cuſtoms of Manors. But 
they muſt be, 1. Reaſonable; and therefore a Cuſtom that no Te- 
nant of the Manor ſhall put in his Cattle into his Common after the 


Corn ſevered, till the Lord hath put in his Cattle, is a void Cuſtom. 
For perhaps the Lord may never put in his Cattle; and then the 
'Fenants ſhall loſe their Profits of it. 2. According to Common Right ; 


And therefore if the Lord will preſcribe to have of every Copyholder 


an extraordinary Court for the Benefit of ſome particular Te- 


a Sum of Money for keeping Courts, this is void; for he ought to 


do it gratis for the Sake of Juſtice. But to have a Fee for 


| nant, (calld a Purchaſe Court) is according to Juſtice and com- 


mon Right. 3. Upon good Conſideration; and therefore if the Lord 


preſcribes to have a Peny of every one which paſſeth over a Bridge 
within his Manor, that is repair'd by him, this is a Preſcription upon 
good Conſideration, But a Preſcription is void to have a Peny for 
paſſing thro' the King's Highway in that Manor. 4. They ought to 
be Compulſory, not left to the Liberty of the Tenant to - obſerve 
or not obſerve them. 5. Cuſtoms ought to be Certain ; for an un- 
"7 _ oy VCVäV certain 
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_ certain Thing cannot be continued Time out of Mind. 6. They 
ought to be Beneficial to the Lord or Tenant. [See the Rules con- 
cerning Cuſtoms in the Iutroduction J ae | - 

6. A Copyhold Eſtate is * Extingui ſbed whenever it becomes not cao 

demiſable by Copy. 1. By At of the Lord; as if a Copyhold eſ- Compl. Cop. | 

cheateth, and the Lord granteth any Eſtate away by Deed? "TER. 

an Extinguiſhment, becauſe once not demiſable. But if he keepeth the Eo | 

Copyhold in his own Hands, this does not deſtroy the Copyhold. = 

2. By Act of Law; as if the Copyhold eſcheated be extended upon a | 

Statute or Recognizance acknowledged by the Lord; or if the Wife 

of the Lord hath this Land aſſigned to her for her Dower by the Law. 

3. By the Act of the Copyholder ; as if he accepteth a Leaſe for Years 

at the Common Law from the Lord of the Copyhold. Thus a Co- = 

pyhold Eſtate may be Extinguiſbel . ns _— 

The Statutes which do relate, or do not relate, to Copyhold 2: 

Eſtates are taken Notice of under proper Heads ; as under'Title Health, 1 
Eftates-T ail, Fointures, Fointenancy, Fines, Covenants to ſtamd ſei ſed to | 

_ Ules, Leaſes, Recognizances, Bankrupts, Forgery, &pttages, Limitation 1 = 

of Actions, Jury, Execution, &c. But in general, it is to be ob- 2» 


4 That when a Statute or Ad of Parlianent altereth the 7 g Rep. 5 
H omp. 


= of the Commonwealth, and no Prejudice may N Reaſon of 


day Book in the Exchequer. Lands in Poſſeſſion of a Subject are call'd 14 15, &. 


| becauſe they are Lands in his Poſſeſſion for Maintenance of his 1 - | 
| Houſhold. But the Demeſnes' or Domains of the Crown ſignify 2 laſt. 542, 
Lands held originally of the King, who is Abſolute Lord, having 543 .. 
proper Dominion; and not by any feudal Tenure of a ſuperior Lord; e. 9, 
as of Fee, Eſtates or Lands held in Socage of theſe Manors by ſuch 1 loft. $4.4. 
Service as is required, according to the Cuſtom of the Manor, are ad 
do falld “ x 1 2 
During the Time that Lands in Antient Demeſnè are in the Hands 
of the King, they are Frark-Fee, or free from Service. But if the King 
on over to hold of the Manor again, it is Tenure in Antient 
Demeſne. © Bae „ 
The Tenants hold by the Verge, and have ho other Evidences 9 95 
or gies but Copy of Court-Roll ; yet they are ſaid to have 55 
F AIDE agen Le aero —o——— 
Regularly all General Statutes extend to Antient Demeſne. But 
the Lord in Antient Demeſne, and his Tenants are Exempted. and 
diſcharged from Taxes by Parliament; unleſs eſpecially named; from | 
Toll and Paſlages for Goods bags and fold y Fairs and MATES I 
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EN 205.2, Ceſſary to put ſuch a Clauſe, (oz 


140 Ann Inſtitute of the Book II. 


for all Things concerning Husbandry and Suſtenance; from Expences 
to Knights of the Shire, Oc. The Tenants are not to be ſued for their 
Lands, Gc. out of the Court of that Manor, and ſhall not be put up- 
on Juries out of Antient Demeſne, nor appear at any other Court; 


becauſe by their Tenure they are intended to apply themſelves to the 


Manurance and Husbandry of the King's Demeſnes; and to reap the 
Corn, Gc. for furniſhing his Houſhold with neceſſary Proviſions. And 
therefore for thoſe Lands ſo holden, they have this Privilege at this 


Day; tho' the Original Cauſe thereof is ceaſed, and their Services 


changed into Money. But for Buying and Selling of Wares, &c. that 
* 2 Inſt. 221. riſe 2 not upon the Manurance and Husbandry of thoſe Lands, or for 


"AB 228. other Lands held by the Common Law, they ſhall not have this Pri- 
vilege. [See of Fazrs and Markets, Book 2. chap. 2. and the Curt of 


Antient Demeſne, Book 4. chap. 1.] 


Lands in Antient Demeſne are Extendable upon a Statute Merchant, 


Staple or Elegit. e 
Nov follow Eſtates which may be eithe 


Of Ede: XII. An b Eſtate upon Condition is an Eſtate gr 


nted in Fee. ſim- 


4 Cond: ple, Fee-tail, for Life or Years, with a Quality annexed by him that 
| by Toft, hath the Eſtate, Intereſt, or Right to the ſame, whereby the Eſtate 
The 5 = granted may be either defeated, enlarged, or created, upon an un- 


/ TTT 
I here are Eſtates upon Condition in Deed, and upon Condition in 
Tao ==: VVV e coin cps RN 


1. A Condition in Deed is expreſſed by the Party in legal Terms. 
And here if a Feoffment is upon Condition, That one pay ſo much 
„Lit. 339, Rent, or Provided or ſo that he 5 ſo much Rent, it is not © ne- 


That upon Nonpayment of tbe 
Rent, &c. it ſhall be lawful for the Feoffor and his Heirs to enter, 
tho' it is commonly done; becauſe the Feoffment was upon that 
Condition. But Theſe Words in a Deed, (is.) If it 1 8 0 that 

the Rent be behind, &c. gives no Re-entry, if a Clauſe of Re- entry 


Ait. 360. is not added. A Conveyance in Fee upon Condition not to 4 Alien, 


12 ; is is void. For it is abſtird, That he that hath no Poſſibility to have 


the Land again, ſhould reſtrain one that hath the Fee-ſimple, of 
Power to diſpoſe of it. So it is if a Man is poſſeſſed of a Leaſe for 


| Years, a Horſe, Gc. and gives and ſells his whole Pr x wa therein 


upon ſuch Condition; becauſe it is againſt Trade and Traffick. But 
So one may give an Eſtate in Fee, . upon Condition that he ſhall not 
*Lit. 361. alien another Eſtate, or that he ſhall not alien the Eſtate to a par- 


: * 223- ticular Perſon, (5c. for he is not reſtrain'd of all his Power to alien. 
And in this Caſe, if the Feoffee enfeofts another, to the Intent that 


1 | e he 


0 — 
* 


_— * Y 4 — 
— oy _ — 


© Expreſſo corum que reit inſunt, ali operatur, 1 Inſt. 191. a. 295. 4 Rep.7Þ | 


8 Rep. 56, 145. 


206, $7.4 / 1 i 
* Regulariter non valet pactum de re mea non Alienanda, I Inſt. 223. a. 
Rerum ſuarum quilibet eſt Moderator & Arbiter, Ibid. 


X Quando aliquid prohibetar fieri ex directo, prohibetur & per obliquum, 1 Inſt, 223. b. 


3 Inſt. 158. 


eberitances, Freeholds, 


Quæ Dabitationis Canſ? tollende Inſeruntur, Communem Legem non Ledunt. ; 11 one 
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Chap. I. 


—_ 


Laws of England. 141 
he ſhould enfeoff or alien to that particular Perſon, he hath broken 
the Condition. And obſerve, That whatſoever is prohibited by At 
of Parliament may be prohibited by Condition; © and yet what is al- * 1Inft. 223, 
low'd by A& of Parliament, may be reſtrained by Condition ; and laſt- 3 
ly, where the Reverſid, is in the Donor, he may reſtrain an Aliena- 42, 3 
tion by Condition. fade 7 Conditions, Fines and Recoveries, chap. 3.] 

A 4.0.0 (from Mort, dead, and Gage a Pledge) is a Pawn Lit. 332. 

of Land, Gc. 
ditor's for ever, if the Money is not repaid on the Day agreed. He E ig 
that mortgages or pawns is call'd the Mortgagor, and he to whom Merigege. 
the Mortgage or Pawn is made is call'd the Mortgagee. It is uſual- 
ly made by a Leaſe for a long 'Term of Years, by Leaſe and Releaſe, 
by Aſſignment, c. and the Creditor holding the Land upon this A- 
greement, is in the mean Time call'd Tenant in Mortgage; and hold- 
eth the Eſtate upon that Condition in Deed. But generally till Fai- 

lure is made of Payment, the Mortgagor holds the Land; but if 
Failure. is made, and the Mortgagee doth enter into the Lands, yet 

the 3 * hath an Equity of Redemption in the Court of Chan- 


"8 


cer; and may call the Mortgagee to an Account for the Profits. 


But a Feoftment in Fee, or a Gift in Tail, or a Leaſe for Life or 


= Years, may be made upon Condition in Deed, That if the 8 Feoffor, * Lit. 3323, 
or the Grantor or Leſſor, or their Heirs or Executors pay to the 333 


Feoffee, Grantee, or Leſſee, ſuch Sum of Money at a certain Day, 

then the Feoffor, Grantor, or Leſlor, their Heirs, or Executors, may 

re-enter. And this is a common Condition in a Mortgage, or of an 

Eſtate upon Condition in Deed, _ ff.. ͤ 2 TEMA 

In the former Caſe, the Mortgagor kept the Poſſeſſion till Fai- 

lure ; but here the Mortgagee has the Poſſeſſion preſently, and till 

* VVV 55 

It is allow'd in Courts of Equity, That where Lands are mortga- 
ged thrice, the h third Mortgagee may buy in the firſt Incumbrance » 2 Ventr. 

to protect his own Mortgage: And he ſhall hold the Land againſt the 33. 

ſecond Mortgagee, unleſs Fo is ſatisfied the Money he paid the firſt 
Mortgagee, and alſo his own which he lent upon the laſt Mortgage. 


But when i Part only of the Lands are mortgaged to the firſt, and * 2 Ventr. 


the whole to the ſecond, and after to the third, if the third Mortga- 37 
gee buyeth in the firſt Title, it ſhall protect only that Part which is 
firſt in Mortgage: So a Purchaſor or Mortgagee coming in upon a 
valuable Conſideration without Notice, and then Purchaſing in a pre- 
cedent Incumbrance, ſhall protect his Eſtate. againſt any Perſon that 
hath a Mortgage ſubſequent to the firſt, tho before the laſt Mort- * 
gage; and tho' he purchaſed in the Incumbrance after Notice of a ſe- 
en / ee I 7 fog, 
Mortgages are not redeemable in Chancery after k twenty Years, * 2 Ventr. 
no — being made, or Intereſt paid. [See the 21 Fac. 1. chap. * 
16. JJJJCCCCCCCCCTTTCTTTTTTTTTT 5 RIIENN = 
If a Feoffment on Condition is made, that If the Feoffor pays Lit. 334, 
ſuch a Sum at a certain Day, He ſhall re-enter; yet if the Heir Pays Ig. 20 —k 
or Tenders the Sum at the Day, He may enter, tho' the Words are, 06. a. 
If the Feoffor pays, not mentioning Heirs ; becauſe the Heir has an 
Intereft in Right of the Condition. So likewiſe the Executors or Ad- 
miniſtrators of the Moxtgagor; or a Guardian in 'Socdge may Tender 
the Money. And if the Heir is an Ideot, Any One may do it _ of 
| EL . . a- 
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348, 351. 
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Chari ty. But in other Caſes, The Feoffee is not bound to accept a 


5 Rep. 96, 97. 
I Inſt. 209, b. 
210. a. 


Tender by a Stranger. 
. '» L990. 


Upon a m Mortgage in Fee, if the Feoffee maketh his Executors, 
and dieth before the Day of Payment, the Redemption Money ſhall 


be paid to the Executor, tho' he is not named, and not to the Heir, 


But the Words of the Condition may be ſuch as the Payment ſhall be 


cannot be paid to the Executors. And N 26 
be to pay the Money to the Feoffee, his Heirs u or Executors, then 


„ 1 Inſt. 
209, b. 210 a, 


made to the Heir, as when 3 named, and then the Money 


the Feoffor hath Election to pay it to either of them. Ifthe Feoffee 


is to pay to the Feoffor, his Heirs, and Aſſigns, and before the Day of 


Payment the Feoffor makes his Executors and dieth, the Peoffee may 
pay the ſame either to the Heir or to the Executors; for the Execu- | 
tors are his Aſſigns in Law to this Intent, where the Feoffor has but a 


bare Condition, of which He cannot make Any Aſſigns; and there- 


fore the Law will find out Aſſigns for Him. But if the Feoffor is to 


pay to the Feoffee, his Heirs or Aſſigns, and the Feoffee dieth before 


the Day of Payment, he muſt pay it to the Heir, for the Executors 
in this Caſe are no Aſſignees in Law. Here Aſien were only intend- 
ed by the Condition to be Aſſignees of the Eſtate. But in Chancery 
it is a conſtant Rule, That Money to be paid on Mortgages in Fee, 
upon the Death of the Mortgagee, ſhall go to the ? Executor s. 
Ihe Court of Chancery cannot ſhorten the Time of Payment of 
the Money, that is given by expreſs Covenant and Agreement of the 
Parties; but may ? lengthen it; and then upon Non- payment, the Pra- 
ctice is to Frreclſe the Equity of Redemption of the Mortgagor, and 
to make the Eſtate Abſolute in the Mortgagee. CV 


| [Seethe 27 Fliz. chop. 4. Againſt fraudulent Conveyances.] 


3 By the 4 & 5 W. & M. chap. 16. If any Perſon ſhall borrow any 
Money, &c. and for the Payment Fodor 


all ſuffer a Judgment, 


Statute, or Recognizance, and fhall afterwards borrow any other Sum 


of another, or for other valuable Conſideration, and for Securi 
| Repayment or Diſcharge thereef, ſhall mortgage Lands to the ſecond 
Lender, or to any other Perſon in Truſt for him, and ſhall not give 
Notice to the Mortgagee of ſuch Fudgment, &c. in Writing before 
the Execution of the ſaid Mortgage; ſuch Mortgagor ſhall have no 

| Benefit in Equity of Redemption of the Lands mortgaged; unleſs 


the 


ſuch Mortgagor or his Heirs (upon Notice given by the Mortgagee in 


Writing under Hand and Seal, atteſted by two Witneſſes, of ſuch for- 
ner Judgment, &c.) ſhall within fix Months pay off and di /chargs 
the ſame, and cauſe the ſame to be vacated or diſcharged by Record. 


afterwards mortgages Lands without Notice of fuch Judgment, G 


This Clauſe reaches Him that Suffers a Judgment, Ge. to One and 


to the Mortgagee. | 
ͤVV Aud 


m Expreſſum facit ceſſare Tacitum. 1 Inſt. 210. a. 5 Rep. 97. 7 Rep. 40. 11 Rep. 24. 


Deſgnatio unius Per ſena vſt excel io Aterius. 1 Inſt. 2 10. a. 


An Inſtitute of the Book II. 


if tis Words of the Sondition 
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Chap. I. / Laws of England. 


Aud if any Perſon, who ſhall once mortgage Lands for valuable 
Conſideration, ſhall © again mortgage the ſame Lands, or any Part 
thereof, to any other Perſon, (the former Mortgage being in Force) 
and ſball not diſcover in Writing to the ſecond Mortgagee the firſt 
Mortgage, ſuch Mortgagor ſball have no Relief or Equity of Redemp= 
| againſt the ſecond Mortgagee. But ſuch ſecond or other Mort- 
gagees may redeem any former Mortgage. PEE 1 10 


This Clauſe extends to Him that Mortgages the ſame Lands twice 
without Notice to the ſecond Mortgagee. N FE 
This A& ſhall not extend to bar any Widom of any Morteagor of 
ho did not legally join with ſuch Husband in ſuch Mort- 
gage, or otherwiſe lawfully exclude her ſelf. . ' 
_ [Scethe4& 5 N. & M. where Ju 
affect Any Purchaſer or Mortgagee, Oc. 
[See the 2 Ann. chap. 4. 5 Ann. chap. 18. 
Regiſtring Deeds, Conveyances, and Wills, and Inrollment of Bar- 
_— < d Sales within the County of 7ork, Go. and the 7 Aun. chap. 
R 20. FUr / iy oats VVV 


her Dower, 
gments not Doggetted ſhall not 


6 Ann. chap. 35. For 


_ The Regiſtring of Incumbrance 
Purchaſers and Mortgagees. 
2. A Condition in 4 Law is tha 


a beat Security er Titles to 


: t which the Law intendeth or im- 1 Lit. 378, 
plieth without expreſs Words in the Deed: As in a Grant of an Office 
for Life, the Eſtate is upon Condition implied in Law, that the 

Grantee ſhall do his Duty, or otherwiſe that the Grantor or his Heirs 8 Rep. 44. 
may ouſt him, and grant the Office to another. So in a © Leaſe f 
Life, it 1 
Leſſor may enter. 


1 Inſt, 201. a. 
232.b. 233.2. 


r IInſt. 2 15.2. 


XIII. A Statute Merchant is a Bond, or Obligation of Record, ac- Of an Eftate 
| knowledged before a Clerk of the Statutes-Merchant and Lord 
Mayor of the City of London; or Two Merchants of the ſaid City 
aſſigned for that Purpoſe; or before the Mayor of other Cities, as E. 
York, Briftol, &c. or the Bailiff of any Burrough or Town; or other 
ſufficient Men, for that Purpoſe appointed, that have Power to make 
Execution of the ſaid Bond, ſcaled with the Seal of the Debtor and 
the King; upon Condition That, If the Obligor pays not the Debt at 
the Day, Execution may be awarded upon Body, Lands, and Goods, 
and That the Obligee may hold the Lands to Him, His Heirs and 
Aſſigns, till the Debt is levied and paid. Now during this Time of 
being in Poſſeſſion of the Lands, the Obligee hath an Eſtate by Sta- 
tute-Merchant, or is 'Tenant by Statute-Merchant ; the Bond or Re- 
cognizance being called a Statute, becauſe it is made according to 
| [See the 11 Ed. 1, Statute De Acton Burnell, 
and the 13 Ed. 1. De Mercatoribus.] In which laſt Stat 


by Statute- 
Merchant, 
Staple and 


Form by Statute. 
ute the 


* Vendens eandem Rem Duobus, Fal ſarius eſt. 1 Rep. 48. 
Quod neceſſario intelligitur, non deeſt. 4 Rep. 22. 

Quod Tacite intelligitur, non deeſt. bid. 
Quæd am T acita habentur pro Expreſſis. 7 Rep. 40 


Expreſſo corum que tacits inſunt, nibil Operatur. 5 Rep. 11. 8 Rep. 56. 
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4 luft. 238, nifies a Mart or Market. So that the Haple ſignifies amongſt Us 
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I Inſt. 42. a. yet they are but t Chattels, not Freeholds, tho the Tenants are ſaid 
* loſt 43. b. to Hold the Lands u Ut Liberum Tenementum, until their Debts are 
299. . paid. As a Chattel, the Eſtate ſhall go to the Executors. For Ut 


Of an Eſtate XIV. An Eſtate in Lands Deviſed to Executors for Payment of | 


Book II. 


=” An Inflitute of the 


whole Proceedings are directed, and the Power of the Obligation 
or Recognizance is ſet forth, and the Nature of its Execution upon 
Body, Lands, and Goods. [See alſo of Statutes, chap. 3. Poſt.] 
A Statute-Staple is a Bond of Record acknowledged before the 
Mayor of the Staple, in the Preſence of one or more Conſtables of 
the ſame Staple, by Virtue of which Statute-Staple the Creditor may 
forthwith have Execution of the Body, Lands, and Goods of the 
Debtor upon Non-payment. And then He hath an Eſtate in the 
Lands by Statute-Staple, or is Tenant by Statute-Staple till His Debt 
is paid. Eſtape is a French Word (antiently written Eſtaple) and fig- 


this or that City or Town where the Merchants are commanded to 
bring their Wool, Leather, Woolfels, Lead and Tin. And the Bond 
is called a Statute, becauſe it is Founded on the Statute of the 27 Ed.z. 
chap. 9. which ſets forth the Manner of Entering into it, and of its 
Execution. This Statute alſo ſpecifies the Places which are to be 
Staples (or Marts) for the Commodities aforeſaid, their Duties upon 
Exportation, and the Juriſdiction of the Staples according to Law- 
Merchant. [See the 27 Ed. 3. throughout all the Chapters. And ſee 
of Statutes, chap. 3. poſt ; and of the Court of the Mayor of the Ha- 
ETSY Ty „ 8 
An Eſtate by Elegit (fo called from the Words in the Writ, (g.) 
FElegit ſibi Liberari, c.) is where a Man hath recovered Debt or 
Damages by Writ againſt Another, and within the Year hath had a 
Judicial Writ, called an Elegit, to have Execution on All the Par- 
ty's Goods (Oxen, and Beaſts of the Plough excepted) and half of 
the Party's Lands or 'Tenements, to be delivered by the Sheriff to 
im till His Debt or Damages are fully Levied. During this Time 
He hath Eſtate by Elegit, or is Tenant by Elegit. [See the Cata- 
logue of rita, v. Elegit, and of Execution, Book 4. chap. .] 
Theſe Three Eſtates, (vig.) By Statute Merchant, Statute Staple, 
and by Elegit, are uncertain Intereſts in Lands and Tenements, and 


> Inf. 398. is Similitudinary only, becauſe by the Statute Theſe Tenants may 


have an Aſſize, as a Tenant of a Freehold may have; and in that Re- 
ſpect their Eſtates are lie a Frechold. [See the 13 Ed. 1. chap. 18. 
27 Ed. 3. chap. 9. 23 H. 8. chap. 6. 32 H. 8. chap. 5. > Fro, Ip 

No Execution on Any of Theſe Statutes ſhall go againſt the Heir of 
the Defendant within Age; or if Two Daughters are Heirs, and One 

"of Them i Wwühn ge. A 


* 3 Debts, Legacies, Oc. is Different from a Power to ſell Them. * When 
nor. the Land is Deviſed to Executors to be ſold, there the Deviſe taketh 
* 1Inſt.236.2. away the Deſcent of the Heir, and veſteth the Eftate in the Execu- 
tors; and they may enter and take the Profits, and make Sale accord- 

ing to the Deviſe. So when a Man Deviſeth His Tenements to be 

fold by his Executors, it is all one as if He had Deviſed His 'Tene- 

ments to His Executors to be ſold ; becauſe He Deviſeth the ſtate 

in the 'Fenements, whereby He breaks the Deſcent to the Heir. But 

where a Man Deviſeth that His Executors ſhall fell the Land, * 

4 Xa 5 90 


— — | — — — — — ö 23 
Chap. 1. Laws of England. 


the Lands in the mean Time deſcend to the Heir; and until the Sale 
is made, the Heir may enter and take the Profits; hecauſe here the 
Executors have only a Power. - ref 
When the Executor has the Y Eſtate veſted in Him, and the mean „ Lit. 383. 

Profits, He is bound to make Sale as ſoon as poſſible after the Death Int. 236.4. 
of the Teſtator; becauſe the mean Profits taken before the Sale, ſhall 
not be Aſſets to pay Debts; and therefore the Executor muſt not be 
ſuffered to make Advantage of His own Negligence and Delay. But 
it one Deviſeth that His Executor ſhall ſell his Land; there He may 
ſell it at any Time, becauſe He hath but a bare Power, and no 
Profit. j.... 88 
2 If one Deviſeth Lands to his Executors to be ſold, and maketh - 1aſt. 112 b. 
two Executors, and the one Dieth, yet the Survivor may ſell the 213% 18 1b. 
Land, becauſe as the Eſtate, ſo the Truſt ſhall ſurvive. But where | 
the Executors have but a Power to ſell, They muſt all joyn in the 
Sale; and if One dies, the Survivors cannot ſell. So Note, The Difo 
ference betwixt a Truſt coupled with an Intereſt and a bare 'Truſt, 
But if the Sale is to be made by the Executors, or the Survivors or 
the Survivor of them, or by ſuch as take upon them the Probate of 
BS the Will, Gc. thoſe Words will prevent ſuch Diſputes. But it is bet- 
ter to give an Authority than an Eſtate ; unleſs the Deviſor's Mean- 
ing is That His Executors ſhould take the Profits of His Lands in the 
mean Time; and then it is Neceſſary that He Deviſeth, that the 

mean Profits till the Sale ſhould be 4fers in their Hands; for other- 

wiſe they ſhall not be Aſſets. [See of Aſſets, chap. 6. Tit. Teſtament.] 
If Exccutors have a bare Authority accompanied with a Truſt, „ | 
W they cannot fell by ? Attorney; buy if they are Owners of the Land, 2 9 Rep. 15. 
= they may ſell by Attorney. Eo ED „% any ae os = 


By the 21 H. S. chap. 4. Where Lands, Tenements, or other Here- 
= aoitamcnts, are deviſed to be ſold by Executors, and one or more Re- 
BY fuſes, yet the Refidue that take upon them the Charge of the Mill may 
= /c/l, tho the others will not joyn with them. 2 


his is conſtrued to b extend to Executors that have the Eſtate, as ? ilaſi. 13.4. 
well as to Executors that have Power only. But in neither Caſe may N 
the Sale be made to Him that refuſed; becauſe He remains Executor 
notwinññ᷑ßꝛ«ði2« x 8 
= We have hitherto ſpoken of Sole Tenants to an Eſtate, now fol- 
= low Eſtates in Coparcenary, Foyntenancy, and Tenancy in Common, 


XV. An Eſtate in © Coparcenary is where two or more have equal Of Eſtates in 

Portion in the Inheritance of their Anceſtors. e ee e 1 

Coparceners are of two Sorts, ( vis.) Parceners according to the 42 

2x Courts of the Common Lats, and Parceners according to Cuſtom. 2 bh. 
I. Parceners by Common Law are, where a Man or Woman ſeiſed 2 

of certain Lands or Tenements in Fee-ſimple, or in Fee-tail, hath 

no Iſſue but Daughters; or dies without Iſſue, and leaves only 


| diſters, or Aunts, or other Females of Kin in equal Degree; and the _ 
| Tenements Deſcend to ſuch Daughters, Siſters, Aunts, &c. and the 
Daughters, Siſters, Aunts, or other Females of Kin in equal Degree 

: enter into the Lands; then theſe Women are called Parceners, or 


| Coparceners, and are but One Heir * their Anceſtor, and have — 
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_ ®1rInft.164 b. 


165, a, 


© Lit, 265. 


One Freehold. But tho' They have but One Freehold, yet between 
themſelves They have in Judgment of Law 4 ſeveral Freeholds to 
many Purpoſes. For One of them may Enfeoff the Other of Her 
Part; and the Coparcenary is not ſevered or divided in Law by the 
Death of Any of Them; for if One dies, her Part ſhall Deſcend to 
her Iſſue, be it Son or Daughter. Men Deſcending of Daughters may 
be Coparceners, as well as Women, and ſhall joyntly plead, or be 
impleaded. 1 


2, Parceners by © Cuſtom are where Lands in Fee: ſimple, or Fee- 


tail, of the Tenure of Gazvelkind, deſcend to all the Sons by Cu- 


ſtom. Here the Deſcent is to Men, as it was to Women, by the 


Common Law. 


You ſee this Eſtate of Coparceners is applicable only to Inheri- 


„ | | 


Lit. 243. 
1 Inſt. 164. b. 


167. b. 175.2, 
"8 uInft.164.b. 


165. a. 


They are called Parceners f becauſe They are compellable by 
Writ de Partitione Facienda, to make Partition, tho They may 
make Partition by Conſent, Gc. This was by the Common Law. 
But ſome Inheritances 8 cannot be Divided amongſt Coparceners, as 


reaſonable Eſtovers of Houſe-bote, Hay-bote, &c. appendant to the 


Freehold ; [See of Bftovers, chap. 2. poſt.| a Piſcary uncertain, a 
Common ſans Nombre; [See of Common, chap 2. Poſt.) a Mill, Ge. 


for that would be a Prejudice to the 'Tenant of the Soil. But the 


eldeſt Coparceners in theſe Caſes ſhall have reaſonable Eſtovers, Piſ- 


cary, Common, c. and the reſt ſhall have an Allowance in ſome 
other Part of the Inheritance; or in ſome Caſes One ſhall have it for 
one Year, the Other for another; or in the Caſe of a Piſcary, one 
may have the firſt Draught of Fiſh, the ſecond the ſecond Draught, 
c. if the Common Anceſtor left no other Inheritance to give any 
'Thing in Allowance, or to make " the Owelty or Equality. An 


Advowſon is an Entire Thing, an 


yet in Effect the ſame may be 


divided betwixt Coparceners, for They may preſent by Turns. [See 


* 2 Roll. 
Abr. 31. 


of the Nobility, Book 1. chap. 4. where an Earldom deſcends to Co- 
parceners. | CR, oe TN en Ro Wade 475 wk. 
One Coparcener may juſtify the h Detaining of the Deeds concern- 


ing the Land in Coparcenary againſt the Other, for they belong to 


Qne: as well asche Ol. r 
[See the 31 H. 8. chap. 1. 32 H. 8. chap. 3 2. but eſpecially the 


8 9 V. z. chap. 31. An Act for the eaſier obtaining Partition of 


Lands in Coparcenary: And the Tomy chap. 18. where Coparceners 


are ſeiſed of an Advowſon, infra.  _ 
This Eſtate in Coparcenary ſeldom happens. N 
Partners in Trade are thoſe (Two or more) who agree to come in 


Share and Share alike to any Trade or Bargain. Part-(Jerers are 


thoſe who are concerned together in Ships. [See Show. Rep. 13, 30, 


105. 3 Leg. 259.] But Coparcenary in Eſtates of Inheritance belong 


Of Eſtates in 


Jointenancy. 
1 Lit. 277, 


2381, 282. 


only to this Place. 


XVI. An Eſtate in i Joyntenancy is where a Man is ſeiſed of 
Lands and Tenements, and makes a Feoffment to two or more, and 
their Heirs; or makes a Leaſe to them for Life; or where two or 
more have joynt Eſtate in Poſſeſſion in a Chattel, Real or Perſonal, 
or a joynt Eſtate in a Debt, Duty, Covenant, Contract, Oc. and 
the Part of Him that dieth goeth not to His Executor, but the , 
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to the Survivors or Survivor. An Exception is to be made of two 2 
ſoynt. Merchants for their Stock or Debts, which they have as Part- Inſt. 157. 
ners, which go to the Executor of Him that dies by the Law Mer- 
chant for Incouragement of Trade. Joyntenants are ſeiſed per my | Lit. 288. 
(5. per tout, 1. e. eiſed by every Parcel, in every Parcel, and in the * e 
whole joyntly with his Companion; but each of them hath a Right 
to his Share to ſeveral Purpoſes, m as to Give, Leaſe out, Forfeit,' » Lit. 289. 
Ge. 2 alſo may let a Leaſe to his Companion, or make Him His 6 5 
BERKS = ne ²˙ĩ . 119, 
They are called. Foyntenants, becauſe Lands or Tenements are 45 
= conveyed to Them joiutly by one and the ſame Title; and becauſe 
= they take by Purchaſe only; whereas an Eſtate in Coparcenary is al- 
= ways by Deſcent; and an Eſtate in Commons is always by ſeveral Ti- 
tles, or by One Title and ſeveral Righte. 
Jene, fich muſt joyntly implead, and be joyntly impleaded by 
Others; which Property is Common to Them and Coparceners. ut 
]oyntenants have a ſole and peculiar Quality to take by ® Survivor- = Lit. »86. 
= {hip, which Coparceners have not: And this Survivorſhip is called 1 Iaſt 180. b. 
= 7 Accreſcendi. Two or more may have a naked Truſt, an o Au- „Inſt. 18 1.b. 
W thority or Power committed to Them joyntly, and yet ſhall not ſur- 
vive. But a Truſt, an Authority or Power coupled with an Eſtate or 
W Intereſt may ſurvive, as hath been ſaid concerning an Eſtate. in Lands 
WE Deviſed to Executors. Authorities created by the Party for Pri- 
vate Cauſes do not ſurvive, if there are no particular Words to em- 
power the Survivor, As If a Man makes a Letter of Attorney to 
6 'Two to do Any Act, and One of T hem dies, the Survivor ſhall not 
= doit. But Authorities created by Z,aw for Execution of Juſtice may 
W furvive, becauſe it is for the Good of the Commonwealth. As if a 
Sheriff upon a Capias directed to Him makes a Warrant to Four or 
= Three joyntly or ſeverally to Arreſt a Defendant, Two of Them ma $ 
= Arrcſt Him. There may be Joyntenants tho there is not P equal Be- 1 Inft. 181, © 
neſit of Survivorſhip on both Sides. And if one grants a 4 Rent, * 151 x <3 
Common, a Way, Go. out of his Part and Dies, the Survivor ſhall 1 Ia 185; a. 
= have the whole Land Diſcharged. But if one Joyntenant makes a 
r Leaſe for Years, to begin preſently, or in futuro (even after his Lit. 289. 
Death) of the Land, or of the Herbage, and dies, it cannot be "$I 
= voided by the Survivor; becauſe the Leſſee has an Intereſt in the: 
= Land by Force of the Leaſe. And if One Joyntenant makes a Leaſe 
for Years, f reſerving a Rent and dieth, the Survivor ſhall have the f laſſ. 785 
Reverſion; but He ſhall not have the Rent, becauſe He claimeth:/by © 
the firſt Feoffor, which is Paramount the Rent. A * Deviſe of Land, Lit. 287. 
whereof the Deviſor is joyntly ſeiſed or poſſeſſed, is void; for the if 153. 


* 
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welt 


Title of the Survivor, cometh, by the Death, and the Will takes EF. 
ect after Death. If a Joyntenant in Fee ſimpleſ is indebted to te 
= King, and dieth, the Lands cannot be Extended in the Hands of » 1laſt. 19.4. 
the Survivor; becauſe the Survivor Claims not from his Companion, , 

but from the Feoffor, Oc. (O. Two Women Joyntenants of 8 T 
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Huo eandem Rem in ſolido Poſſidere non Poſſunt, 1 Inſt. 368. a. 
*Fura Publica ex Privato Decidi non Debent. I Inſt. 181. b. 
4 Fus Acreſcendi Prefertur Ontribus 1 Inſt. 185.2. 
Alieuatio Rei præſertur Furi Accreſcendi. Vid, —F .. 
Ju Accreſcendi prefertur Ultimæ Voluntati, 1 Inſt. 185. b. 


J r » * 


* 


| Of kane, in XVII. An Eſtate v in Commer: may be by Purchaſs Deſcent, or 
5 T Preſcription, and is where two or more have Lands and Tenements 


| 1 Toft. 188.b. in Fee-fimple, Fee tail, for Life or Years (by ſeveral Titles, or by 
189. One Title, and ſeveral Rights): and none of them knoweth his Own 


Lit. 298. given to Two to Have and to Hold, the one 2 Moiety to the one and 


*1Inf:190 b. an Eſtate in Common, ® becauſe They have ſeveral Freeholds, and 
» Lir.zor. their Occupation is undivided. * So if a Man lets Eands to. two 
aft. 191-2. Men for Term of their Lives, and to the. longeſt Liver of Them; 


— — 


| T 


An Inſtitute of the Book II 


Leaſe for Years, and One taketh Husband, and dieth * before the 
Husband hath altered the Property, or alienated her Part, the Term 
ſhall ſurvive. But otherwiſe it is of Perſonal Goods, becauſe theſe 
are preſently veſted in the Husband by the Marriage. Tf a Joynte- 
nant doth not Alienate his Part to bar the Survivorſhip, the Joynte- 
nants uſually enter into Covenant not to take Advantage of each 
Other by Survivorſhip. A rs n 


* 
” * k 
E 
1 


I Inſt. 185. b. 


By the 31 H. 8. chap. 1. 3 and Tenants in Common of | 
any Inheritance, are compellable to make Partition by Writ of Parti- 
tion, as Coparceners are compellable to do at Common Law. 
Ey the 32 H. 8. chap. 32. Foyntenants and Tenants in Common 
for Lives or Tears, &c. are compellable to make Partition. 
By the 8 & 9 W. 3. chap. 31. An eaſter Method of obtaining Par- 
tuition of Lands in Coparcenary, Foyntenancy and Te enangy In Com- ; 


| But theſo Statutes do not concern Copyhold Lands. | 


B the 3 & 4 Ann. chap. 16. Action: of Account may be brought by 
one Joiuteuant or Tenant in Common, his Execntors and Admini- 
| firators againſt the other, as Bailiff for receiving more than. his 
Juſt Share, and againſt their Executors and Adminiſtrators. And the 
Auditors fhall examine the Parties about the Matters in Opgeftion up- 
on Oath, and they ſhall be allowed, as the Court ball judge Reaſor-. 

able, by the Party on whoſe Side the Balance fhall b. 
By the 7 Ann. chap. 18. Coparceners, Foyntenants and Tenants in 
Common, having made Partition to Preſent bk Turns, each fhall be 
ſeiſed in Law of His or Her ſeparate Part of the 4dvowfon, if b 
, c w ß ͤ ͤ os 


5 - 
N 


* ' 


Part, but takes the Profits in Common. As if there be two Joynte- 
nants, which claim by one and the ſame Title, and one Aliens his 
Part, now the: Alienee, and the other Joyntenant are "Tenants in 
Common, becauſe They claim by ſeveral Titles. So if Lands are 


lat 19e. b. his Heirs, and the other Moiety to the other and his Heirs; They have 


and the one Grants all his Eſtate to another, then the other for Ferm 

of Life, and he to whom the Grant is made are Tenants in Com- 

mon, during the Time that both Leſſoes are alive. For here the 
Joynture is ſevered, and there can be no Survivorſhip; but the Leſ- 

ſor ſhall enter into the Moiety, and the Survivor ſhall have no Ad- 
vantage of theſe Words, ( vis.) To the longeſt Liver them; becauſe 

Il fay, the Joynture is ſevered}, and theft Words are no more tan the 

Law would have implied without, them.. As there may be. Eſtates 

in Common of Lands and Tenements, Gr. ſo there: may — of 

e , o pr flats ow? bat 


= 


FTW gs Coe Aetna 


"p< 5 TIF Us * VP 


* 7 
x8 
'; 


e Chattels Real, as Leaſes for Yeats. For if two * are of Li. 319. 


1 mainder and Reverſſon. 


Land, depending upon a particular Eſtate, and created 
the ſame, A Particular Eſtate is that Which i is Derived from a Ge- F i laſt. 4 


Chap. 'T. owe of England. 


149 


a Leaſe for Twenty- one Years, and the one of them letteth his Part 995 5 88 
for Three Years, Gc. the Joynture is ſevered; and they are Tenants 

in Common, and Survivorſhip does not take Place, as in Joyntenan- 

cy. Fora Term for a ſmall Number of Years is as high an Intereſt 


45 for many more Yeats. In the ſame Manner it is of Chatrels d Per- Lit. 327. 
ſonal. As if Two have jointly an Horſe, Gr. and One grants his 
Part to Another; the Grantee, and He that did not grant, poſſeſs 

ſuch Chattels perſonal in Common; and if one dies, the other ſhall 


not have the Whole by Survivorſhip; but the Biss er ſhall be Te- 


| 1 nant in Common with the Survivor. Thus It is where re are ſe- 
Leal Title. 


As thoſe are Eſtates in Common where the Claim. is by ſeveral 
Titles; ſo thoſe alſo ate Eſtates in Common, that are claim d by One 


= Title and ſeveral © Rights, as you may obſerve by the Definition of * » Inſt. 225. 
an Eſtate in — As where Lands in Fee delt in two Biſhops * A e 
or Parſoens, and their Sueceſſors, in Right of their Churches, and in 

= their Politick Capacities; Theſe have th Eſtate in Common, and not 


in Joyntenaney ; beeauſe Joyntenants ought to have the Eſtate in one 


= and the fame Right and Capacity ; whereas two Biſhops, or Par- 
= was are feiſed of their Moieties by ſeveral Rights, Deg in the 


ght of their two gn: or two Parſonages; and ſo in ſeveral 
— Thus it is 


Lands arc given to the King and a Subject, 
d their Heirs, atid to a Laymati ing his Heirs and a Parſon and his 


= Sueceflors Ge. But this dees not hold in Chatzels Real or Perſonal. 

= Forifa Leaſe for — or Goods, be granted to a Biſhop, and Se- 
= cular Man, They tenants; becauſe Goods and Chattels can- 
= notgoin Sucec 2 therefore the Biſhop cannot take in his Po- 


litical Right or Spe. | | 
The Eflential Difference then betwixt Joyntenants and 'Tenants in 
Common is, That Joyntenants have the Lands by One Joynt Title 


and in one Rig ht, and Tenants in Common by ſeveral Titles, or by 
= One Title ode ſeveral Rights. And this is the Reaſon that Joynte- 

3 Freek have One Joy: Freehold. and 'Fenants in Common ſeveral | 
 Freeholds. 


See the pig ogncething ati Eftats i in Common, under the Title | 


- of an Bftate in Foymtenanty, ante. 


| Hitherto we Have ſpoken of Eſtates that are ſuppoſed to be in Be. 
ing, now follow in thi > Laſt Pe Eſtates | in e a as a Re- 


XVIII. An Eſtate in 7 Renamer is ; gk Reſidue of an Bite in of an Eſtate 


in Remain- 
with der. | 


neral ard Greater Eſtate. As if a Man ſoiſed in Fee letteth Lands ; & b. 145 . 


or Tenements for Term of Years, the Remainder over to Another 


for Life, in Fail of it Fee. Here is firſt a particular Eſtate for Vears, 
Created out of à Fee and afterwards the Reſidue diſpoſed of, which 
we call the Rientait(des;” the the particular Eſtate, and all the Re 
mainders K but One Eſtate in Law. Lee of Livery and Keiſen, n 


cha , ; 3: poſt ' Noy": Max. 
lowinge Roles ave 0 be obſerved in tho Creation of Re- 747% 124 
446.2 | 
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* rInſt.185 b. 


Leaſe for Years, and One taketh Husband, and dieth * before the 
Husband hath altered the Property, or alienated her Part, the Term 
ſhall ſurvive. But otherwiſe it is of Perſonal Goods, becauſe theſe 


are preſently veſted in the Husband by the Marriage. If a . — 


nant doth not Alienate his Part to bar the Survivorſhip, the 


6 


oynte- 


nants uſually enter into Covenant not to take Advantage of each 


1 By the 31 H. 8. chap. 1. Jon and Tenants in Common of 
2 


any Inheritance, are compellable to make Partition by Writ of Parti- 


mom, 1s provided, 


Of Eſtates in 
Common. 
Lit. 292. 

— 1 Inſt. 188. b. 
189. a 


F 
4 


* 
4 


I Inſt. 190. b. 


iD Inſt. 190 b. 


Lit. 301. 


Ilaſt. 191.4. 
| S J. 85 


Other by Survivorſhip. 1 8 


tor, as Coparcemer are compellable to do at Common Law. 


Ey the 32 H. 8. chap. 32. Foyntenants and Tenants in Common | 


for Lives or Tears, &c. are compellable to make Partition. 
By the 8 & 9 W. 3. chap. 31. An eaſter Method of obtaining Par- 
d o Tands itn auen, ahne 


| But theſs Statutes do not concern Copyhold Lands. | 


By the 3&4 Ann. chap. 16. Action of Account may be brought by 


one Fointenant or Tenant in Common, his Executors and Admini- 


Juſt Share, and againſt their Executors and Adminiſtrators. And 
Auditors ſhall examine the Parties about the Matters in 

on Oath, and they ſhall be allowed, as the Court fhall judge 
able, by the Party on whoſe Side the Balance ſhall be. 


ſtrators againſt the other, as Bailiff for receiving more than his 


an Eftate of Inher itance. 15 


Au . Hidate u See e tw by n "Dilbaka 
Preſcription, and is where two or more have Lands and Tenem 


nants, which claim 


their Occupation is undivided, u So if a Man lets Lands to two 
Men for Term of their Lives, and to the longeſt 


vantage of theſe Words, (vig.) To the longeſt Liver of them; becauſe 
I ſay, the Joynture is ſevered}, and theſt Words are no more tflan the 


Law would have implied without. them.. As there may. be. Eſtates 


in Common of Lands and Tenements, Gr. ſo there: may» be of 


ton up- 
Reaſon-. 


By the 7 Ann. chap. 18. Coparceners, Foyntenants and Tenants in 
Common, having made Partition to Preſent by Turns, each fhall be 
eiſed in Law of His or Her ſeparate Part of the Auvomſon, I it be 


Of. 
ents 
in Fee- ſimple, Fee tail, for Life or Years (by feveral Titlzs, or by 
One Title, and ſeveral Rights): and none of them knoweth his Own. 
Part, but takes the Profits in Common. As if there be two Joynte- 
by one and the ſame Title, and one Aliens his 
Part, now the: Alienee, and the other Joyntenant are Tenants in 
Common, becauſe They claim by ſeveral Titles. So if Lands are 
iven. to Two to Have and to Hold, the one 2 Moiety to the one and 
his Heirs, and the other Moiety to the other and his Heirs; They have 
an Eſtate in Common, * becauſe They have ſeveral Freeholds, and 


Liver of Them; 
and the one Grants all his Eſtate to another, then the other for Ferm 
of Life, and he to whom the Grant is made are Tenants in Com- 
mon, during the Time that both Leſſoes are alive. For here the 
Joynture is ſevered, and there can be no Survivorſhip; but the Leſ- 
ſor ſhall enter into the Moiety, and the Survivor. ſhall have no Ad- 


% 


TT t TY. 


oe ESE 


1 


Chap. a 1 » 


Part to Another; the Grantee, and He that did not grant, 
ſuch Chattels perſonal in Common and if one dies, the A ſhall 
not have the Whole by Survivorſhip ; but the Executor ſhall be Te- 


Ci 


8 Saen He. But this does not hold in Chattels Real or Perſonal. 
= Forifa Leafs for TORS or Goods, be 
= cular Man, They 

not go in Sucec 
_ litieal Right or Capacity. 


of an Pfdate in Foput 
mainder and Reverſion. 


Land, depending upon 4 


Lows of England. I 49 


© Chattels Real, as Leaſes for Years. For if two Sh are of * 
a Leaſe for Twenty-one Years, and the one of them letteth his Part % 
for Three Years, Ct. the Joynture is ſevered; and they are Tenants 
in Conimon, and Survivorſhip does not take Place, as in Joyntenan- 
ey. For a Term for a ſmall Number of Years is as high an Intereſt 
as for many more Yeats. In the ſame Manner it is of Chattels 4 Per- 
ſonal. As if Two have jointly-an Horſe, &c. and One 5 
eſs 


Lit. 32 t. 


nant in Dommon with the Surv wor. Thus It is where where are ſe- 

veral Title. 0 
As thoſe are Eſtates in Common where the Claim. is by ſeveral 

Titles, ſo thoſe alſo ate Eſtates in Common, that are claim d by One 


= Title and feveral © Rights, as you may oblerve by the Definition of Inſt. 15. 
gan Eſtate in Common. 

or Parforis, and their Sueceſſors, in Right of their Churches, and in 
= their Politick Capacities; Theſe have A Eftate in Common, and not 
= in Joyntenaney ; beeauſe 

= — the ſame Right and Capaci 


As where Lands in Fee veſt in two Biſhops 


oyntenants ought to have the Eſtate in one 
ty; whereas two Biſhops, or two Par- 
are feiſed of their Moieties by ſeveral Rights, (vis.) in the 
Alek of their two- 7 or two Parſonages; and ſo in ſeveral 
cities. Thus it is if Lands arc given to the King and a Subject, 
their Heirs, arid to a Laymaf and his Heirs and a Parſon and his 


granted to a Biſhop, and Se- 
te Joyntenants; ' becauſe Goods and Chattels can- 
Zap ; and therefore the Biſhop cannot take in his Po- 


The Efſſential Difference then betwixt Joyntenants and Tenants iw 


Common is, That Joyntenants have the Lands by One Joynt Title 
= and in one Right, and Tenants in Common 
bone Title and ſeveral Rights. 


by. ſeveral Titles, or by 
And this is the Reaſon that Joynte- 
vants have One joynt Freehold and Tenants in Common ſeveral 
Frecholds. 15 
See the Sutures concerning ali Eſtate i in Common, under the Title | 
OY NHENANCY, ame. | 
Hitherto we have ſpoken of Eſtates that are ſup 
ing, now follow in the 


bote to bei in Be- 
Laſt PROS Windes in 1 vor £4 as a Re- 


XVIII. An Eſtate i in f Rena ade is 6 os Reſidue of an Eſtate i in Of an Eftate 
particular Eſtate, and created with 1 
the ſame. A Particular Eſtate is that Which i is Derived from a Ge- * 1 Inſt. 49. 

neral and Gteatef Eſtate. As if a Man ſoiſed in Fee letteth Lands - & b. 14. 
or Tenements for Ferm of Years, the Remainder over to Another 


for Life, in Taib of in Fee. Here is firſt a lar Eſtate for Vears, 


particu 
Crrated out ef à Fee, and afterwards the Reſidue diſpoſed of, which 
We call the Remnilder- tho' tho particular Eſtate, cas all the Re- 
mainders make but One Eftate in Na. Lee of Livery and & en, 


e Plowd 25, 


chop. 3. poſt] Ke 

he eng Roles a are ebe cb ed in the Creation of Re- 7. 153, 124, 
mainders, . 

| | 1 There 


3: 475. 


a. & b. 190/%; 
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h 1 Rep. 66, 
129,130, 134, 
138. 

1 Inſt, 378. a. 


"i Lit. 720, 
721 722,723. 
1 Rep. 83 

1 Toft. 378. a. 
Plowd. 25, 
Ke. 35 


inen 
* 2 Rep 51 
3 Rep. 20 


I Inſt. 378. a. 


mainder to the Right Heirs of 7. S. is Good; for by Common Poſſibi- 
lity 7. S. may Die during the Life of the particular Tenant: But = 
the Tenant, or Leſſee for Life or Years dieth, leaving J. & The Re- 
maimnder is become void, becauſe there is no Perſon èapahle to take 
at that Time. But a Remainder to the firſt Begotten Son of FJ. F. 
(in General Terms) born during the particular Eſtate, is Good, If 
the Remainder had been Limited in particular by Name of Baptiſm 
and Surname, it had not been Good, if he was not in Eſſe; for it 
was Potentia remota, and not probable that J. S. ſhould have a Son 
of that Name. [See the 10 C 11 . 3. chap. 16, For Enabling Poſt- | 
humous Children to take Eſtates, as if Born in their Father's Life- 


der in Fee; this Remainder is void, becauſe the Rent was not in 


An Eſtate at l is not ſuch a particular Eſtate heren a, Re 
mainder may Depend. One may, make a Leaſe for Zears to One, 


11 Rep. 153. 
2 Roll. Abr. 
415. 


m 8 Rep. 94. 
10 Rep. 47. 
1 Roll. Abc, 
610, &c. 


_ Effect by Way of Executory Deviſe ; tho not by Way of Remain- 
der. Yet one muſt take Care not to Deviſe a Term for Years; in 
Jail, with Remainder over to raiſe a Perpetuity. For the Law ab- 


iſe in Matthew Manning's Caſe, 8 Rep. 94- <t16/>1478 
f 3 | 2 | „ | 


not Repugnant or Againſt Law, and Then It will. paſs either: Execu- 
ted or Executory. 4. The Perſom to whom the Remainder is limi- 
ted muſt be capable at the Time it was Created, or elſe k by Com- 
mon Poſſibility, or ia Potentid e to be thereof capable du- 


mainder ſhall be Created muſt be iz Eſſe, before and at the 
Time of the Appointment and Creation thereof, elſe the Remain- 


ſaid Term, Remainder to another during the Reſidue of the Term; 
becauſe the Term is expired by the Death of Him that had it for 
Life; and the Leſſor has no Eſtate remaining in Him to diſpoſe of. 
[ee of an Eſtate for Tears, ſupra .] 5 


1. There muſt be a Particular Eſtate precedent made at the ſame 
Time, that the Remainder may depend on it. 2. h The particular 
Eſtate muſt Continue when the Remainder ſhall veſt; and the Re- 
mainder muſt Commence in Poſſeſſion, at the very Time the particu- 
lar Eſtate endeth; for there muſt not be a mean between Them. [But 
ſee the 10 GC 11 . z. chap. 16. 3. The Remainder myſt. paſs out 
of the Leſſor Executed or Executory at the Time of the Poſſeſſion ta- 
ken by the particular Tenant; i but it cannot Depend upon a Matter 
ex poſt facto; as where there is an Eſtate-tail, with Condition, That 
if the Tenant in Tail Aliens in Fee, Fee: tail, c. then the Eſtate to 
Ceaſe and the Land to remain to Another. This is a Void Remain- 
der; becauſe The Alienation Veſts the Eſtate in the Alienee, or elſe 
in the Donor. A Remainder may Depend upon a Condition that is 


ring the particular Eſtate. | Therefore Leſſee for Life, or Years, Re- 


"wh 
- 


time, by Way of Remainder, &c.] 5. The Thing whereof a Re- 


der is void. As if I Grant a Rent out of my Land, the Remain-, 


Efſe before. 


ſo long as he ſhall live of thoſe, Years, 1 Remainder, to another for 
the Reſt of the Years. But he cannot give a Term for Years to one 
for Life, or ſo long as he ſhall Live, and after the Expiration of the 


But in am Deviſe, or laſt Will and Teſtament; a Leaſe for Years. 
may be given to one for Life, or ſo long as He ſhall live, and after, 
to another for the Reſidue of the ſaid Term; for in this Caſe the In- 
tent of the Teſtator (which is to be follow'd in Deviſes) may take. 


hors Perpetuities, and will not admit of a Desiſe to exceed the De- 


Chap. I. Laus of England. 151 


No Remainder can be of a Chattel n Perſonal; as to give my. * Noy's - 
Study .of Books to one for Life or Years, Remainder to another. But w_ 31, 991 
if I had given the Uſe of 5 Books to one for Life, and then thoſe 
Books to another, it would have been Good. WER... 

Remainders are either Abſolute or Contingent. Abſolute, as a 
Leaſe for Years, with a Remainder to another in Fee-limple, Fee- 
tail, cc. “ Contingent, where the Eſtate is limited to take Place iz * 3 Rep. 20. 
futuro, upon a dubious and uncertain Event; or where a particular '5 Rp 8s. 
Eſtate, which doth Support a Remainder, may, or may not, Deter- - 
mine before the Remainder may Commence : There the Remainder 
doth not veſt forthwith, but dependeth on Contingency. As in the 
Caſe above-mentioned where a Leaſe is made to one for Life the Re- 
mainder to the Right Heirs of 7. S. This Remainder is Good upon 
Contingency, that is, if Leſſee for Life ſurvives J. S. or elſe not. 

For J. K hath no Heir, whyllt he is alive. oh 
Jo prevent the Diſappointing 2 Eſtates, the p Common e , Vent. 18g, 
Way of Conveyancing was to make a Feoffment, &c. to the Uſe of 1 5 
J. F. for Life, Remainder to the Uſe of the Feoffees for the Life of 

F. §. and fo on for Contingent Remainders. Yet the more modern 

Way is to make the firſt Eſtate only for Years. In both Caſes He that 

hath the firſt Eſtate cannot deſtroy the Remainders. [See the 19 Car. 2. 

chap. 6. 6 Ann. chap. 18. In an Eftate for Life, ſupra. Alſo ſee a- 


= gain I o 11 V. z. chap. 16. proui ſupra.] WY 


MWMote, That there is a Difference betwixt a Contingent Remainder 
and an Executory Deviſe. For in all Caſes of Executory Deviſes, 
The Eſtates Diſcend until the Contingencies happen, and nothing is 
veſted till then in the Executory Deviſee, whereas a Remainder is an 
! e 
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XIX. An Eſtate in Reperſion, (from Reverto to Return) is the Of an Eſte 
4 Reſidue of the Eſtate left in the Grantor after ſome particular E- pr yer 
ſtate granted away, always Continuing in Him that granted the parti- 142. b 
cular Eſtate; or where the particular Eſtate is derived out of his E 
ſtate. As in a Gift in Tail, the Reverſion of the Fee- ſimple is in the 
Donor; in a Leaſe for Life, or for Years, the Reverſion is in the Leſ- 

for. If one has a Leaſe for Twenty Years and Leaſeth out Ten of 
thoſe Years, a Reverſion is in this ſecond Leſſor, as well as in the firſt 
that Granted the Twenty Years. A Reverſion alſo may Commence 
after a Remainder, where one diſpoſeth of a leſs Eſtate than that 

whereof He was ſeiſed at the Time of ſuch Diſpoſition {© . 
The Reverſion Expectant upon an Eſtate- tail is of r no Account in * :Iaft..73., 9 
Law; becauſe it may be cut off by Fine and Recovery; and ther- 
fore a Reverſion upon an Eftate-tail is no f Aſſets. Otherwiſe it is of © 6 Rep.gs, 1 
a Reverſion on an Eſtate for Life or Vears. 1 15 


* 


Ihe Poſſeſſion of the : Tenant does preſerve the Reverſion in the : 1aſt. 320 b. 


2 
. we les n e up et. ae > 


* 


78 or Leſſor; and conſequently the Rents and Services due to 
Ihere was no Reverſion or Remainder upon Eſtates. in u Tail at * :Iaft,337,s, 
Common Law. [See of Eftates in Ser ffs] FF 11 er 

By the Common Law no Grantee or Aſignee of a Reverſion, could 
take Advantage of any Condition or Covenant broken by the Leſſees 
6 ̃ M oo Yo % 
y 


An Inſtitute of the Book II. 
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* 


* — TO IEEE” dh Mi. AM. At 


By the 32 H. 8. ch ap. 34. Grantee of Rever ons may take Advan- 
tage of Conditions and Covenants againſt Leſfſees of the ſame Lands, 


af fully as the Leſſors, their Heirs or Succeſſors might have done, 


8 x 1 Inſt. 9. A, 
| % 17 


Leſſees alſo may have the like Remedies againſt the Grantees of Re- 
verſions, &c. [See the Expoſition of this Statute 1 Dt. 215. a. G b.] 
[See the 19 Car. 2. chap. 6, 6 Ann. chap. 18. in Eſtate for Life, 


ſfupra.] 
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CHABE Il: 


The Second Diviſion of Eſtates in Lands, Tenements, 


or Hereditaments, (wiz..) Into Eſtates Corporeal and 
Incorporeal. And therein of Dignities, Advowſons, 
Tithes, Tenures and Services, Annuities, Commons, 
Ways, Multure of 4 Mill, Corodies and Penſions, 


Offices, Franchiſes, Privileges. 
states are either * Corporeal or Trncorporeal. Corporea, as Houſes 

and Lands, which may be touched or handled. 'Theſe are pro- 
perly called Lands and 'Tenements, becauſe they are Held of ſome 


Lord by ſome Service or other. Jacorporeal, which cannot be touch'd 


or handled; but are only Y Rights iſſuing out of Corporeal Inheritan- 
ces, or concerning Them, or annexed to, or Exerciſeable within the 


ſame. As Digmties, Advowſons, Tithes, Tenures and Services, An- 
nuuities, Commons, Ways, Multure of a Mill, Corodies or Penſions, 


2 laſt. 9. 


chap. 3. in 


Offices, Franchiſes, Privileges. Theſe may be comprehended under 


the Word Hereditaments, and are rk? by * Deed only, and 


without wy . Seiſin, or other Ceremony. [See of Grants, 
Nederſions and Remainders are not Things Iacorporeal in their own 
Nature; but are ſo called, becauſe They are Eſtates in Expectancy 


only. They are a preſent Intereſt, yet ſtand in a Degree removed 


| Of aDignity. 


ſans, 


% tat . 


' Of Advow. 


from the Poſſeſſion till the particular Eſtate is Determined, However 
of Theſe I have already ſpoken in the laſt Chapter, 1 


I. A Dignity is a Title of Nobility. [See of the Nobility, Book 1, | 


chap. 4] © 


II. Concerning Advowſons it will be neceſſary to know, 1. What 


is a Berefice; and then 2. What is an Advocoſon, and how Divided. 


3. How an Adovwſor may Lapſe. 4. How it may be gain d by ur- 


pation. 


1. A Benefice is any Eccleſiaſtical Dignity, Promotion, or Spiri- 
tual Living whatſoever. All Church Preferments are Benefices. See 
13 Rich. 2. Stat. 2, chap. 2. concerning Biſhopricks.) They mult be 
given fer Life, nbt-for Tears or at wet oO is rue 

2 4 A | Deanery, 


1 


77 ) ̃ĩ , ̃ ĩ ß ergo og gl 
2. An o Advouwſon (Advocatio, Jus Patronatils) is a Right of Pre- » Finch 133. 


Advowſons are Divided thus. Advowſons are of Tuo Kinds, 
n Appendant and in Groſs. 1. Appendant is a Right of Preſentation Lit, 184. 
_ dependant upon a Manor, Lands, or Tenements; and does paſs in a aft. 121. b. 


or offer his Clerk to the Biſhop of the Dioceſe, to be inſtituted in his 
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-* Deameries, Archdeaconries, Prebends, &c. are Benefices with Cure 
of Souls, tho' not comprehended as Benefices with Cure of Souls, 


according to a more ſtrict and pro cceptation, Benefices are Re- 
Rorier and Vicaragec. A Rectory or Parſonage is a Church endow- 
ed with a Houſe, Glebe, Tithes, G c. Some Rectories have a Cure of 
Souls annexed to Them, and ſome have no Cure of Souls. Theſe 
are called $ize-Cures, as when the Church is fallen down, and the 
Pariſh becomes deſtitute of Pariſhioners; or where the Rectors have 


within the Statute of ee my the 21. H. 8. chap. 13. But 
per 


Vicars under Them. A Ficarage is a Benefice where ſome or all of 


the Tithes are Impropriate. [See of Parſons, Appropriations, and ; 


ſentation or Collation to a Church. The Nomination was Originally , 17: b. 
in the Biſhop of the Dioceſe, but granted afterwards: by Him to the 7” 


' Patrons (either as Founders or. Benefactors to the Church) reſerving a 
Right to Himſelf of Approving: the Perſon „ 
that now Patrons have as abſolute © Ownerſhip and Propriety in the Pr. & Stud. 
Advowſon, or Right of Preſontation, as they have in their Lands; it Bu 2. 


preſented to Him. So 


being of a 4 Temporal Nature, and a Lay Fee. It may be Granted 5. ** © 


by Deed or "Teſtament, and it is © Aſets in the Hands of Heirs or Exe- 3 laſt. 273, 
cutors. And it zuay lie in f Tenure; for a Common Perſon may g 
JJC itn rol) of en ba 


f f Finch 133. 


There may be8 Advocatio Medietatis Eccleſiæ, and Medietas Ad- * : Inft. 17.b. 


©ocationts, i. e. an Advowſon of the ' Moiety of the Church, and a 8.4 
| Moiety'of the 4doowſon. An Advowſon of the Moiety is where there 
are ſeveral Patrons, and two ſeveral Incumbents in one Church; the 


one of the one Moiety, the other of the other Moiety; and one Part, 


as well of the Church, as of the Town, allotted to the one, and 
the other Part thereof to the other. The Mozety. of the Advotoſos 
is, where two muſt joyn in the Preſentation, and where there is but 
one Incumbent; as where there are two Coparceners. And tho they 
A 8 - ma by Turns, yet each of them hath but the Moiety of 
the Church. 


of en Ris i Coparcemer, ebay: ſage + 
This is the Deſcription of an Advowſon. 45 Pet N 25 . 


1 


122. . 


Grant of the Manor as an i Incident, without ſaying, Mith the Ap. iat. 77. . 
pendants or Appurtenances thereumto 3 7 But: in Oaſe nt 399 
the King, tho with the Appurtenances is ad 


wi ed, an Advowſon will Ker 
not paſs without expreſs mention of it. [See the 17 Ed. 2. chap. 15. 


2. In Groſs, is a Right ſubſiſting by it ſelf, belonging to a * Per- ilaſſ. 120. b. 


ſon, and not to a Manor, Lands, (5c. So that when an Advowſon b. 12. 


Appendant is ſevered: by Deed or Will from the Corporeal Inheri- 


— 


” 
* 


tance, to which it was Appendant, then it becomes an Advowſon in 


Gros“ VVV 
Again, Advowſons are either Preſentative, Collative, or Doua- 
1. An Advowſon 1 Preſentative is, where the Patron does preſent aſt. 20 f. 


i 


Church, as hath been obſerved.' [See of Preſentation; Book 1. chap. 3. 


and 


. _— 
IVC e IInſt. 374 b. 
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7 xInſt. 120. a. 


F. N B 33. 
1 Inſt. 17. b. 
89. a. 246 4, 
3 Inſt. 156. 
contre; 
2 Cro. 99. 


2 Roll. Abr. 
354. 349 
contre 

F. N. B. 634. 
FE. N. B. 33. 


ß Rep. 102. 
2 Roll Abr. 
347, 348. 


Davis 76. 
2 Roll. Abr 


2 Cro. 166, 


3167 


v 2 Roll Abr. 
364, 365. 


Dr & Stud. 
» Rt — 
chap. 31. 
F. N. B. 35. 


and 1 Georg. chap. 10. Concerning the Patronage of ſome Augment- 
ed-Qures |= 5. f obe 115 1 b 


Caſe of the Queen Conſort. es oe ghrtre 1 

And if a Feme Covert is ſeiſed of an Advowſon, and the Church 
becometh void, and the Wife n dieth, the Husband ſhall preſent to, 
the Advowſon. ® A Guardian in Socage or by Nurture, cannot pre- 
ſent to a vacant Living in Right of the Heir, or in his Name, be- 
cauſe he can make no Benefit of it, or Account for it; tho' it is 
ſometimes practis d, and made Good by Time. Therefore the Infant 
| ſhall preſent of whatſoever Age. If a Common Patron preſents firſt 
one Clerk, and then Another, the Biſhop may Inſtitute which he 
ray P unleſs He Revokes the Preſentation of one of them before 
be 


that hath a Turn 


This may be done either by Word or Writing. The King may 
preſent by Word, or in Writing under any Seal; who otherwiſe can- 
not do any Legal Act but by Matter of Record. But where an Ag- 
gregate Corporation doth preſent, it muſt be under Seal. The Pre- 
ſentation to a ® Vicarage doth of Common Right belong to the Par- 


b. ſon. If a eme Covert hath Title to Preſent, the Preſentatioh muſt 


be by Husband and Wife, and in both their Names, except in the 


is Admitted by the Biſhop. If there is a Right of Nomination in 


one, and a Right of Preſentation in another, to the ſame Benefice ; 


He that has the Right of 4 Nomination. is the True Patron, and the 
other is obliged to preſent the Clerk which is Nominated. If one 


and Induced, but he doth not read the Thirty-nine Articles, &c. 


r This ſhall not be accounted his Turn, becauſe the Admiſſion, Inſti- 
tution, and Induction, are void. {See How One may Ceaſe:to be a 


Parſon or Vicar, Book 1. chap. 3 . Otherwiſe, if He was deprived 


for a Crime. If the Preſentation bears Date whilſt the Church is full 


of Another Clerk, it is void. 


A Deacon may be Preſented ; but He muſt be made a Prieſt before 
He can be Inſtituted. A Patron cannot preſent Himſelf; but he may 
pray to be Admitted by the Ordinary; and if Admitted, it is valid. | 
A Dean and Chapter cannot preſent the Dear, nor Maſter and Fel- 
* le the Maſter. 
„ The Patron muſt preſent within * Six Calendar Months, after the 
Avoidance of the Church. It is not ſufficient that the Preſentation 
bears Date within the Six Months. And if the Biſhop u Refwſes to 
Admit the Clerk Preſented, He muſt give Notice of his Refuſal, 
with the Cauſe of it forthwith. [See of Preſentation, Tit. Parſon, 


Book 1. chap. 3.) And on ſuch Notice, the Patron muſt Preſent ano- 


ther Clerk within the Six Months from the Avoidance, if he thinks 
the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuſal. 


Otherwiſe He may bring his 3 Impedit againſt the Biſhop. But 


it is ſaid, That a Spiritual Perſon ought not to have any Notice upon 
Refuſal of his Clerk, eſpecially for Want of Learning. If the Church 


becomes Void by the Act of God, as Death; or by Creation, or Cef- 


fron: of the laſt Incumbent, or otherwiſe by the A of the Incumbent; 
the * Patron, at his Peril, is bound to take Notice of the Avoidanee, 
and to Preſent within Six Months after. But if it becomes void by 
Deprivation by the Canon Law, or Reſignation, the Patron muſt 


have Notice from the Ordinary, and then He muſt Preſent within Six 
„ r 5 Months 
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preſents his Clerk, and he is Admitted, Inftituted, 
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Months after that Notice. For the Church was void by the 427 of 
the Ordinary. See of Lapſe, peſt.] If a Church becomes Y Liti- „ Roll. Abr. 
pious by the Preſentation of two ſeveral Patrons of their Clerks to a 384,385. 
void Church, within the Six Mortths, the Biſhop may ſuſpend the 
Admitting the one Clerk or the other; and ſuffer Lapſe. to incur 
without Awarding a Jus Putronatus. But upon Requeſt of either 
Party, Patron, or Clerk, He muſt award it; and then if he admits 
the Clerk according to the Verdict found, and Certificate of the Com- 
miſſioners, he ſecures himſelf from being a Diſturber, tho' the Right 
in a Ogare Tmpedit is found for the other. The Biſhop may award 
it if one Patron only-Preſents,” and aſſign : Commiſſioners to Inquire 
into his Title. By which 1 apprehend, That a Fas Patrona- 
ms is a Commiſſion granted by the Biſhop to ſome: Perſons to In- 
= quire who is the Rightful Patron. But if the Biſhop delays the Pa- 
tron upon his Preſentation, by Deferring to Examine his Clerk, Cc. 
he may ſuc his Ogare Impedit, and thereupon a Writ of Ne Admit- 
tas to the Biſhop, within the Six Months. And then if the Biſhop, 
after the Receipt of ſuch Writ, admits the Clerk of any other Per- 
ſon, for whom it is ſo found in a Fare Patronatus, the True Patron 
= may have a Quare Iucumbravit againſt the Biſhop, and recover the 
= Preſentation with Damages. [See the. Catalogue of Writs, Book 4. 
| But 1 is to be obſerved, That as to Advowſons, or Right of Pre r 
ſentation, the King has his Prerogative. - He hath the * Supreme Dr. & Stud. 
Right of Patronage of all the Benefices in England. [See of the Bu, 
King, Book 1. chap. 2.] So that he may Preſent by TLapſe, or upon F. N. 1 . 
= FPorfeitures by Attainder, Simony, Outlawry. He hath Right to 
preſent to all the Dignities and Benefices of the Advowſon of Archbi- 
| ſhops and Biſhops during the Vacancy of the Sees; not only after the 
b Seifare of the 'Temporalities, but after the Death of the Archbiſhop 
or Biſhop; and altho' the 'Temporalities are reſtored to the ſuceced- 
ing Biſhop. [See again Book 1. chap. 2. and ſee 14 Ed. 3. chap. 5.]; 
And if a Church belonging to the Patronage of a Biſhop becomes 
void, and the Biſhop Collates, and Dies before Inſtallment or Induc- 


tion, the 2 King ſhall preſent. Upon the Promotion of a Clerk to a F. N. B. 34, 


d Biſhoprick in 'Expland or Ireland, (tho the Dignities or Benefices ! Taf. 1 
lay in England or Ireland,) the King hath Right to preſent to ſuch » 41nd. 356, 
Dignities or Benefices, (except Donatives) as the Perſon was poſſeſſed 357% , 
of before fuch Promotion; and altho' He Grants him a Diſpenſation 382 
to hold that Church in Commendam for Years; e unleſs the Com- Show. Caſes | 
mendatory Dies, or Reſigns, during that Term. [See of a Commen- + * 2 
dam, Title Parſon, Book 1. chap. 3.| ni RS oe ce Tod 
In his Right alſo. the Lord Chancellor, or Keeper of the Great 
Seal may preſent to the Benefices belonging to the King in Right of —=_ 9 
his Crown, under the Value of 4 Twenty Marks in the King's Book F. N. B. 35. 1 
ok Firſt-Fruits and Tenths. But the Uſe is, That the Lord Chancel- 


* 1 * 44 * 44 * ba * 


Laws vf Englancd. 1355 


4 


lor, Oc. preſents to Livings of and under: Twenty Pounds ; tho the © Hob. 214. 3 
King may preſent” to them if He pleaſes. [See Of the Tord Chancel. bo 
lour, Book 4. chaps 1.) And yhen'the King does preſent at any Time 

to a Chureb, and his Clerk is Inſtituted, yet before f Induction. the * 5 Rep. 2g. 


| King may revoke his Preſentation; or if | He-preſents another 5 it is \ a <-> | iy 
| Revocation in Law, if the Preſentation was not obtained by Sa 1+ wow 


32 —— — ee id 3 


3 A, 8 2 MES SHOE ”"...4 
AO - | — — | 


_ 
"IF" 
8 


Au lnſtiiute vf the 


: 6 Rep. 49. 

7 Rep. 26. 

1 [nft. 119 b. 
2 Roll. Abr. 


349. 


and Induttion; Book 1. chap. 3. and df Lapſe an 


the King's Clerk is Inſtituted, and Dies before. Indue- 


tion, the King's Turn is not ſerbed. By Inſtitution a Church Preſen- 


tative is full againſt a Common Perſonz but not againſt the King till 

2 Induction, if the King hath a Right to preſent: ¶ See of Iaſtitatiom 
ae and Uſarpation, infa. 

2. An Advowſon Collative, is that Advowſon which is lodged in 

the Biſhop; for Collativn is * of a Benefice by a Biſhop, 
when He is the Original Patron thereof, or when He gains a Right 

by Lapſe. Inſtitution is given by the Biſhop upon a Preſentation of 


a Patron; but Collation here is an immediate Inſtitution, becauſe 
the Biſhop is both Patron and Ordinary. Inſtitution and Collation 
are in Effect (for the moſt Part) the ſame; and are Terms made Uſe 
of to Diſtinguiſh the Perſons who have the Power to beſtow the 


Benefice. [But where they differ, ſee of Lapſe and Uſurpation,, infra.] 
3. An Advowſon Donative is, when the King, or other Patron (in 


whom the Advowſon of the Church is Lodged) does by a ſingle Do- 


1 11a. 344 a. 
eb. 6 


nation in Writing put the Clerk into Poſſeſſion without Preſentation, 


Inſtitution or Induction. If the Clerk is Diſturbed, the Patron may 


have a Ouare Impedit; but if the Patron of a Donative will not No- 
minate a Clerk, there can be no Lapſe, h except it be ſpecially pro- 


vided for in the Foundation. Yet the Biſhop may compel. him to 


Nominate a Clerk by Eccleſiaſtical Cenſures. For tho' the Church 


is exempted from the Power of the Ordinary, the Patron is not ex- 


empted. Donatives are either of Churches Parochial, Chapels, Pre- 


bends, G c. and may be exempt from all Ordinary Juriſdiction; ſo 


that the Ordinary cannot viſit them, and conſequently cannot de- 
mand Procurations. But ſee concerning Donatives 1 _ chan. 


10. For Augmenting the Maintenance of the Poor Clergy. | The 


Patron . ans" Commiſſioners to viſit for Him. The Patron 


and Incum 


nt may Charge the Glebe to bind the Succeſſors. The 


lncumbent may reſign to the Patron. But if the True Patron of a 
Church or Chapel Donative doth once preſent to the Ordinary, and 
his Clerk is Admitted and Inſtituted, it becomes a Church Preſenta- 
tive, and ſhall never have the Privileges of a Donative afterwards. 


Yet if a Stranger preſents. to ſuch a Donative, and Inſtitution is. gi- 


ven, All is void. [See of the Power of the 904 in Church Affairs, 


Book 1. chap. 2. and again the 1 Georg. chap. 10 


Statutes concerning Adwvowſons Preſentative, Collative, 


or Donative. 


f N the Common Law no one could Recover Damages for the Loſs 
of tl ee 


e Preſentation. But now 


2 Wett. 2. chap. 5. or 13 Ed. 1. When ſix Months paſs hanging « 
Quare Impedit, or Ae of Darrein Preſentment, by the Diſturbance of 
any one, ſo that the Biſhop hath a oy to Preſent by Lapſe, the 


Perſon ſhall recover Damages by Two Tears full Value of the Church, 


if be loſe his Preſentation. Otherwiſe, if He recovers His Preſenta- 


tion within the Six Months, Damages ſhall be given to Half a Tear's 
Falue only. [See the 2 Inft. 362, 3630) © STE . 


8 


5 poſition of this Act 1 Inſt. 120, a. 3 Iuſt. 153, 154, 155, 156. ] vos 


Church; neither can the Patron of a Donative Grant it to the 12, | 
ſame Clerk, „ 1 kn: - 


on Notice, in order to the Procuring a Benefice are allowed, notwiths W. PI. 
| ſtanding this Statute ; becauſe there doth not appear a Corruption or But fte tbe 
Simoniacal Contract in the Condition; and becauſe a Man may bind Reports in 
| himſelf to Reſign upon good and valuable Reaſons, as in Caſe of Per), 
Plurality or Non-Refidence, or when the Patron's Son is at Age; and purfes - 
Qualified to take the Benefice. But if it had been for a Leaſe of gin ſt SY. 
: _ Glebe or Tithes, or Sum of Money, that had been within the 
Ee BOD ] .... 


B, the 1 W. & M. chap. 16. After the Death of a Perſon Simo- 
niacally promoted to any Benefice, the Offence or Contract of Simony 
ball not be alledged to the Prejudice of any other Patron innocent of 

Simon, or of bis Clerk; unleſs the Perſon Simoniacally promoted, or 

Hi Patron, were Convitted of ſuch Offence, in the Tf 


Wie BA lg GE FE, Cop nn ie x Be TO 


Bj the 1 W. & M. chap. 26. 12 Ann. ſeſſ. 2, chap 14. If a P-. 
een iu a Papiſt Conoith, or refuſes to make and ſubſerite the Declara- 


of Avoidances are null and void, and one of the Univerſities ſhall Pre- 


* * 33 * N 4 d 34s 4 ö 7 
* ; 5 2 me WT. 1-4 7 %, ” * 3 „ . 


* | a : * dad 
2 PR 1 enn 4 a, * _ 
— 


By this Statute Damages are not given to the i King, becauſe He 1 2 Ioft. 362. 
cannot loſe His, Preſentation. But in all Cafes the Three ordinary : 7 48, 
Points inquirable-on this Statute are, 1. If the Church be full; ane 


The k King himſelf cannot Preſent the diſabled Perſon to that * Loft. 8 


1 
. 


But it is to be obſerved, That i General Bonds of Reſignation up- f c %, 
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Time of the 


of the former, the Simony upon the firſt Preſentation, may be alledged 


o 


tion mentioned 1 W. & M. chap. 26. All. Preſentations or Grants 
ſent. [See the 7 Ann. chap. 18. Concerning Coparceners, Joynte- 
nants and/Fenarits in Common.]].w ] oo 
By the 12 Ann. ſeſſ. 2, chap. 12. F any Perſon hall for any Re- 
ward, &c. in his own Name, or the Name of any. other Perſon, Take 


An lunſtitute of the 
or Accept the next Avoidance of, or Preſentationto, a Benefice with 
Cure of Sonls,' Dignity, &c. and ſhall be preſented thereto, every 
ſuch Preſentation ſhall be void ; and ſach Agreement deemed à Sino- 
OO  miacal Contract; ond the Crown muy Preſent for that Time, &e. 


4 9 


* 


8 
3 * 
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This Act Reſtrains only Thoſe that are to be Preſented to the 
next Avoidance of the Living, and that upon Purchaſe only, &c. not 


Laymen, or thoſe of the Clergy that are not to be Preſented to the 


Benefice. | DIYTTY: OT: as Jett ico 20 Ra cig 
[See the 10 A477. chap. 11. For Building Fifty New Churches in 


London, &c. 1 Georg. chap. 10. For Augmenting the Maintenance 


% 
4 q 


of the Poor Clergy. © YA PORTO ARS, e 
3. A Lapſe is a Title given to the Ordinary to Collate to a 
Church, by the Negle& of the Patron to Preſent to it within Six 


Months after Avoidance. Or a Lapſe is a Devolution of a Right of 
Preſenting. from the Patron to the Biſhop ; from the Biſhop to the 
Archbiſhop; from the Archbiſhop to the King. The Term in which 


the Title by Lapſe Commences from one to the other ſucceſſively 


m Dr. & Stud. js Six Montns, or Half a Year according to the m Calendar, not ac- 


Dial. 2. 


counting Pwenty-eight Days to the Month, as in other Caſes; be- 
ch. 36. 3 | © #7. 9 | e | | 7 | e | 
6 KRep. st, cauſe this Computation is by the Eccleſiaſtical Law, and becauſe ; 
6. Tempus Semeſtre in the Statute of Meſt. 2. chap. 5. is intended of 


1 Inft. 135. b. 


' Cong. Hab, Tal a Year; the whole Year containing 365 Days, which being di- 


242, _ vided, the half Year for the Patron to Preſent is 182 Days. The 


2 Roll. Abr. Day in which the Church becomes void, is not to be reckoned as 


Part of the Six Months. 


Stud. I ſaid ® before, That where the Benefice is void by Death, Creati- 


Dial. 2 


ch. 3. on, Or Ceſſion, the Patron muſt take Notice at his Peril; but in Caſe 
+ Rep.75, of Reſignation or Deprivation by Canon Law, (not for any Tem- 


e poral Crime, as Felony, &c. or by Act of Parliament, except the Act 
1 requires it, as the 13 Elig. ehap. 1 2. 31 Elig. chap. 6. 3 & 4 Car. 4. 
chap. 4.) Notice ought to be given to the Patron directly by the Ordi- 


nary; and from ſuch Notice only do the Six Months begin to give a 
ep. 57. Title by Lapſe. When a Clerk is Reæfuſed for Illiterature or ill 


: Inſt. 633. Life, the Patron ought to have Notice that He may preſent another 


in due Time; but the Lapſe ſhall ſtill incur from Death, Ceſſion,-or 


Creation. [See How One may ceaſe to be u Parſon, Book 1. chap. 3. 
Notice is requiſite to give the Ordinary a Title by Lapſe. But as to 


others, the True Patron may loſe his Preſentation without Notice. 
For the True Patron is bound to take Notice of the Avoidance againſt 


v: Roll. Abr. p Strangers at his Peril. [See of Uſurpation,” infra.\| But if a Patron 


z + Scud. Preſents his Clerk before the Biſhop hath 1 Collated, tho". the Six 


Dial 2. Months are expired, yet the Preſentation is Good, and the Biſhop 


4 . cannot take Advantage of the Tas ſe. So if the Patron niakes his 


2 Roll. Abr. Preſentation to the Biſhop before t 


ter Twelve Months are N does Collate, this bars the Patron, 
but not the Archbiſhop; for He may have a Onare Impedit. If the 
Biſhop does not Collate to Benefices'of His own Gift, they Lapſe at 


| re the Archbiſhop hath Collated ; tho 
350, 367. Twelve Months are paſſed fince the Vacancy. But if the Biſhop, af- | 


the End of Six Months to the Archbiſhop: And if the Archbiſhop 


does not Collate within Six Months to a Benefice of His own" Gift, it 
lapſes to the King. If Title by: Lapſe acernes to the Biſhop, and He 
Dies, or is Tranſlated, befure He takes Benefit of it, the Devolution 


2 


1 


is ths rey a as Ho. is 8 of ha Spiritualities. But if 

a Lapſe happens — 5 the King hath the 'Temporalities of the Bi- 
ſhop, the King ſhall have the Benefit of it. If Lapſe accrues to the 
Biſhop in a 7 Metropolitical Viſitation, the Biſhop hall have Benefit » 2 Roll.Abr. 
of the Lapſe, and not the Archbiſhop ; tlio the Biſhop preſent: his 357, 367 
Clerk to the Archbiſhop for Inſtitution, inſtead of Collating Him, 

If a Quare Impedit is brought when the Patronage of the Church 12 
is Litigious, and one Party doth recover againſt the * if the Bi- 6 ** * 
chop Was not named in the Writ, and Six Months paſs while 366. 
= the Suit is depending, Lapſe ſhall incur to the Biſhop, for there waisas ſ 
no Fault in Him. Therefore bring a Quare Impedit as ſoon as may Te 52. 
be againſt the Biſhop, and name him in the Writ, and then neither b. % 3** 
= the Biſhop, Archbiſhop, or King, can take Benefit by Lapſe. But if Fic 500. 
the Patron within the Six Months brings a Quare Impedit againſt the 
Biſhop, and then the Six Months Lapſe * any en Preſentation Hob. 270. 
by the Patron, Lapſe; ſhall incur to the Biſhop. _ 

By Preſentation — Inſtitution La 0 is provented, to the Inferior 
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Ordinary, tho! the Clerk is never Induced. 

A Lapſe may incur againſt an * Infant or Feme Covert, if They *x TY 

& not preſent within Six Calendar Months. 46 . 
= If the Biihop is a Diſturber, or the Church remains void above „ 
Six Months by his Fault, there can be no Lapſe. ! r Iaſt. 


A Donative cannot Lapſe to the Ordinary, or to the King; as 2% 8 br _ 
hath | been ſaid. Pee = ! 4 


an Advonſon Donative, fupras 60 and the 0 50 
1 Georg. ohap. % uides | . Fe 
_ 'The King hath a Prerogatioe as to La Tl 4 mn 
= 'Lhere is no Lapſe from the King. may take his own "Time: Ds & Stud. 

3 ſo that the Patron cannot preſent — the King takes Advantage of „ 

= the Lapſe. The King by Quare Impedit may recover His Preſentaion, : Ialt. 273, | 

and remove any Clerk inducted into the Living without his Preſentati- —©T : 

Y ** tho Eighteen Months are paſt. [See 17 Ed. 2. chap. 8. 1 Georg. 

= > hap. 10. Concerning Augmented Cures, ] But. if the Patron. preſents, 

= and His Clerk is inſtituted and induced, and then 2 Dies Incumbent,  ; Rep. 28. 

or =p Deprived, the King hath loſt his Title to preſent by Lapſe. For 2 Cro, 416. 

= the King was to have the next Preſentation only, which cannot now 

be Reſtored to Him. But many will not allow the ſame Reaſon if the 

= Incumbent Reſigns; becauſe it may be by Contrivance to Cheat the 

W King of His Right. . PROVES. 
= HI the King prefect by Lapſe, when He had an b Original Title, » » 6 Rep. 15. 

= tho the Clerk is inſtitured and induced, yet the King may. preſent; e 

another; becauſe the Firſt Preſentation was void. . 

2 King hath not only a Right of Preſenting to Churches Which 

Lap e to Him during His own Reign, but alſo to ſuch as Lapſed in 
ormer Reign, (contrary t to he appearing Senſe of the 35 Ed. 3. * 3 Cro, 5. 
Sar 3. chap. 1. 

4. Uſurpation is 4 when one that hath no Rig bt Preſenteth to a 1 Taft 
Church, and His Clerk is admitted and inſtituted into it, and hath 77-* 
peaceable Poſſeſſion Six Months after Inſtitution, | before a " Oyare In- 

Pedit is brought. An Uſurpation muſt Commence upon a © Preſen- * 6 Regs 29, 
tation, not a lar, and is ſettled by ANN Six Months be-! 10 170 ITE 
fore a Quare Impedit brought. ; 
By Collation the Church is not full, nor is Plenarty by Six Months- 
upon Colletion blondaple, ; but the Right Patron may horny his Writ 
at 
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at any Time to remove the Perſon Collated; unleſs He is fuch a pa- 
tron that hath alſo a Right to Collate; for then againſt another Col- 

_ lating Patron, Plenarty by Collation is pleadable. A Preſentation 

vhien is f void in Law (as in the Caſe of Simony, or to 4 Church 

that is full, Ge.) makes no * furpation N the Righitfal 

Patron. 25175 


4 on 49. The s Fes of an Abele may be gained by Uſurpation, hd not 
i &b, 28170 an the Avoidance upon which the Uſurpatien is made. So that 
>: when the True Patron could not have a Oyare Impedit to Remove 
the Incumbent. to gain the Poſſeſſion, He was Driven to His Writ of 
Right of Advowſon to recover the Inheritatics only, [But ſee the 
7 Ann. chap. 18. poſt. | 78 9; eee OG. 
* 2 : Rep. 93- h If One preſents to a Chinch: in Time of War, and upom & the 
Preſentee is Admitted and Inſtituted in Time of Peace, the Law re- 
gards the Original Act; and the Preſentment and All that follows 
— is Void, and ſhall not put the Rightful Patron out of ad 
femon. 
There can be no , Uſurpathns by preſenting to 8) Donabbos;" | 
be Prerogative of the King is, That tho He may Vſarp whon 
s Rep. 36, „ others, and gain the Inheritance of the Advowſon thereby; k yet no 
Dan: one can Uſurp upon the King, ſo as to gain the Inheritance of his 
2 Cro. 84. Advowſon; for that is Permanent, andi in this Senſe Nullum Te Tempus 
== occur Neg.. 
ir Inf,rrg. Inſtitution by Six Months befors! a grohe Impedit brought, is : 
21 2. good Plenarty againſt a Common Perſon or Subject; but Plenarty is 
me 35 not a Plea againſt the King till Six Months after Induction. But i 
" 6Rep. 30, there is an Uſurpation upon the King by a m Compleat Plenarty by 
3 6. Six Months after Induetion, the Plenarty can only be pleaded againſt 
a iat 115 the King's Preſentation, for the Quiet of the Church. For He ma = 
361. 362. remove the Incumbent by due Courſe of Law and Judgment by Wl 
ts co. 385. U Ojare Impedit (whether He claimeth in Right of the own, or in 
Right of a Subject) and then He may otefont.” [See the 13 Rich. 2. 
chap. 1.] For as to the King's Right no Time ſhall Pre 1 him. 
Plenarty by Six Months after Inſtitution is a good Plea "againſt the 
Queen Conſort, tho' ſhe claims the Advowſon of the King's Endow- 
ment. But in this Caſe of Plen arty, if the Incumbent pleads the Pre- 
ſentment of a Stranger, OQære If he ought not to ſhew, That the 
- Raps Lang Stranger had en Title, If the Incumbent was in Six Months after 


Inſtitution, by Preſentment of the W or by Lapſe ; ; "there He 
need not thow Title, W 


f Inſt. 


iy Toft. 
344- a 


y By Weſt. 2. o 13 Ed. 1 1. e 45: 17 a Defendane ale ” þ Phe 
 nariy of the Church of His own Preſentati on, the Plea ſhall not fail 
| by Reaſon of the Plenarty, if the Mrit be purchaſed within Six Cu- 
lendar Months, tho He 457 4 recover his TIA on i thin the 
n Months. LEG | 5 IL 3 5 

Ho that if the Rig hiful Patron ings his Writ aithin'S Six . Mocths 
* 6Rep. 49, it is mairſtainubls by Ul Statute; ; ale if the MONDE" * names 
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Chap. 2 Laws of England. 


* 


fore the Writ brought, was good at Common Law. 
The King is not within this Clauſe of the Statute, where Ple- 


narty by the Space of Six Months is made a Bar to a Oyare Im- 


in the Writ, He may be removed ; whereas Plenarty at any Time be- 


r 6 Rep. 51. | 


pedit ; for the King ſhall not be concluded by ſuch General | 


Words. 


pPlenarty upon a Collation is not pleadable, as was intimated be- 


fore. And the Reaſon why Collation does not make a Plenarty, is, 
q becauſe then the Biſhop would be Judge in his own Cauſe. For the 
= Biſhop muſt Certify, Whether the Church is full or not; and there- 
fore the Biſhop's Collation on this Account is interpreted to be no more 


than a Temporary Proviſion for Celebration of Divine Service, until 


W the Patron does Preſent. [See more in the aforeſaid Statute concern- 


0 6 Rep. 90. 
1 Inſt. 344 b. 


1 Cro. 207, 
208, 


ing Heirs and Infants, Heirs of full Age, Feme Goverts, Eccleſia- 


” By the 7 Ann. chap. 18. No L urpation upon any Avoidance Gall 
Diſplace the Eſtate or Intereſt of any Perſon entituled to an Advoer- 
fon, or Hinder him to Preſent upon the next Avoidance, or to main- 


zan a Quare Impedit ro gain the Poſſeſſion. 
Ill. of Ther; 1. How Definid and Divided. 2. To whom Tue. 


= 3. Of what Things due and payable, or not; and the Manner of 
= paying what is Due. 4. How They may be Recovered, as alſo how 


Mortnaries and Penſions may be Recovered. 5. To what Publick 


1 | Payments ſubject. 6. Who may be Diſcharged from Payment of 


"TR. 


I. Tithes (Diſmes, Decime) are the Tenth Part of the Increaſe 
= yearly ariſing from the Profits of Lands, Stocks upon Lands, and the 
= Induſtry of the Pariſhioner, payable for the Maintenance of a Pariſh 


Prieſt, by every one that hath Things Titheable, if He cannot ſhew 


L a Special Exemption. * They are an Eccleſiaſtical Inheritance, Colla- 


* _ to the State of the Land, not iſſuing out of it, but Diſtin& 
= They are of Three Kinds, Predial, Perſonal, and Mix d. Pre- 
dial, (e Prædio) Thoſe that immediately ariſe from the Land, either 


by Manurance, or of its om Nature; as Grain of all Sorts, Hay, 


Wood, Fruits, Herbs, 6c. Theſe are Due without Deducting the 
Coſts, and are payable where They ariſe. Perſonal, ſuch as ariſe 


only from the Labour and Induſtry of Man (other than Common 
Day-Labourers) being the 'Tenth of his clear Gains in his Trade 
or Profeſhon, after Charges deducted. [See the 2 & 3 Ed. 6. 


chap. 13. $. 7 & 8.] Theſe are paid where they are Due by Cuſtom 


only; but ſcarce paid any where in England, unleſs for Mills, or 
_ Fiſh caught at Sea; and Then payable where the Party hears Divine 
Service, and receives the Sacraments. Mix d, 'Thoſe that ariſe not 


from the Ground, but from Cattle, and other Things that receive 


their Nouriſhment immediately from the Ground, as Colts, Calves, 


Pigs, Wool, Lambs, Milk and Cheeſe from Cows, Chickens or 


Eggs, Cc. and are payable where They ariſe. 
| Tithes with Regard to their Value are alſo Divided into Great 
and Small, Great Tithes are Corn, Hay and Wood: Small Tithes 
are all other Predial 'Tithes ow” Corn, Hay and Wood, as alſo 


thoſe 
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An Inſtitute of the Book II 


Fields may be Great Tithes. 


thoſe Tithes which are Perſonal and Mix d. Theſe ſmall Tithes 
ſometimes in the Endowments of Vicars are Comprehended under 
the Word Altaraginm, as well as the Profits that ariſe from the Altar. 


t Cyſtom will make Wood and Hay a ſmall Tithe in the Endowment 
of a Vicarage, * or to paſs by the Word Altaragium. And the Quan 
tity will Turn a ſmall Tithe into a great One, if the Parith is gene- 


rally ſown with it. And ſome Things may be Great or Small Tithe 
in regard of the Place, as Hops in Gardens are Small Tithes, and in 


2. To whom Due. The Maintenance of the Parodhial Clergy is 
LT ithes. 


Buy the Glebe, which takes in the Houſe, By Offerings, By 


All Tithes are Due of Common Right to the Parſon or. Rector of 
the Pariſh where They ariſe; but by Endowment or Preſcription 


They may become Due to the Vicar ; and the * Parſon of one Pa- 
riſh may Prefcribe to have a Portion of Tithes ſeparately and divided 
in the Pariſh of Another; probably becauſe the Lord of the Manor 


had part of his Eſtate lying in another Pariſh, and Oblig'd His Te- 


nants to pay Tithes, Gc. to the Church which He built within His 


Manor; or becauſe of ſome Grant by Parſon, Patron and Or- 
dinary. eee, TY EE: 


If there was Any Land within fuch Manor or Pariſh, which did 


II Rep. 13, 


3> No? Layman at this Day is 
Tithes, but under the Statutes of Diſſolution of Religious Houſes, or 


not hold of the Lord who built the Church, or was Parcel of the 
Manor which Had no Church built in it, One might pay His Tithes 
to Any Church heretofore, eſpecially if It was fo near that He could 


go thither to Hear Divine Service. But this was altered about the 
Year 1200 by the Coupcil of Lagann ooo oo nin nnn; 


* 


capable of Tithes, or a Portion of 


by a Grant made by the Parſon, Patron and Ordinary before the 


Diſabling Statutes; by Vertue whereof They may become Temporal 


211 Rep. 13, = 


1 3 
I Roll. Abr. 
65. 5 
1 Cro. 161. 


a. 11 Rep. 14. 


di Rep. 14. 
1 Cro. 479, 


Lands in the ſame Pariſh whereof He is Parſon, and Leaſeth 


Inheritances in the Hands of Laymen. 


If an 2 Impropriator, Parſon or Vicar Leaſeth his Glebe Lands, and 
does not Grant the 'Tithes thereof, the Farmer or 'Tenant, or Under- 


Tenant, ſhall pay Tithes to the Impropriator, Parſon or Vicar. And 
if a Parſon ſows his Land, and ſells the Corn growing, the Buyer ſhall 


pay the Tithes of it to the Parſon, ® But if a Parſon purchaſeth 
Tithes, He ſhall pay Tithes to the Farmer of Them. 


A Vicar upon a General Endowment ſhall * not pay 


is endowed of all the ſmall 'Tithes ariſing within the Pariſh, He ſhall 


not have the ſmall Tithes ariſing upon the Glebe Lands of the Par- 


ſon, while They are in his own Hands; otherwiſe if Glebe was in the 


Hands of a Tenant. But if the Endowment had been by Expreſs 
Words of the ſmall 'Tithes of the Glebe Land of the Parſonage, the 
Parſon ſhould pay Tithes to the Vicar, tho the Glebe was in his own | 


Hands. 


7 - 


dies, the Succeſſor ſhall have the 'Tithes, and all Profits from the 
Death of the laſt Incumbent. Burt if the Corn, Cc. is cut Down, the 
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E Eccleſia Decimas Eceleſia ſolvere non Debt. 1 Cro. 479. 


out His : 


5 En Tithes of His 
Glebe to the Parſon, if He keeps it in His own Hands. b So if a Vicar 


If a Pariſhioner ſows his Lands, and before Severance the Parſon 
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Executor of the Parſon ſhall have the Tithes, tho the Corn, c. 
not actually Tithed. | JJV . 3 
e Extraparochial Tithes (as in ſeveral Foreſts, c.) belong to the 2 Rep. 2, 
King. For the Council of Lateran did not extend to Them. ¶ See 1 
Book 1. chap. 2. and 20 3 Ed. 6. chap. 13. 9. 3.1 Cordry's 
By the 28H. 8. chap. 11. Va Parſon ſows his Glebe and Dies, the zeige, 
Executor ſhall have the Corn ſown by his Teftator. © 20M * 
But He ſhall pay Tithe to the Succeſſor. 420800 90% 
If the Glebe was in the Hands of a Tenant, and the Parſon dies 51% 
after Severance of the Corn, and before Rent is Due; neither the 
Executor or Succeſſor can claim the Rent, but the Tenant may Re- 
| tain it, and alſo the Crop; unleſs there was a Special Covenant that 
the "Penant ſhould pay to the Parſon's Executor proportionably to 
the Rent for ſo much as He ſhould receive. ge: FER Sp 


By the ſame Statute, Tithes and other Profits ariſing during Va- 
cancy, belong to the Succeſſor. ** 28 H. 8. chap. 11. in Title Of 
Atſtates. for Life, chap. 1. antes. | , 


= 3. Of what Things Tithes are due and payable or not, and the 
Manner of paying Them where due. 
= Tithes are to be paid of Common Right of ſuch Things only  _ 
= which do yield an d Yearly Increaſe ; and but once in the Year. But F. N. h. 53. 


* 


o 


Cuſtom a Parſon, Gc. may Have Tithes of ſuch Things, as are not 63, 0529 
Titheable of Common Right. Things Fere Nature are not Tithe- 11 Rep. 16, 
able where no one hath Property. But to know what Things are 
Titheable, and what not; and the Manner of paying Tithes where 
Due, will appear from this ſhort Alphabetical TABLE. 


A 


© A Corns, Maſt, or Pannage, if ſevered and fold, pay Tithe; f not * 2 Inft. 643. 
if they Drop and the Hogs eat them. But if ſevered and given 1d, 49: 


1 | | f Hetley 27. 
to Swine, then the Tenth of the Value thereof is Due. 6 2 Inſt. os. 


| Tit. Diſmes 
Cuftom. 28 0 5 2 3 N 1 15 | 
h Aſter-Paſture pays only by Cuſtom. For it is the Remains of Co 
the Graſs — „Z„„Eff ! toietri ies beg Are 648. 
1 Agiſtment (from Giſer, Facere to Lay) is a Feeding of Cattle 652. 


or otherwiſe - Profitable to the Parſon by the Tithe of their Milk, 600, 60: 


Part of the Money receiv'd is payable. Otherwiſe Reſpect ought to © 
be had to the Number of the Cattle, and Time of their Depaſturing 
in that Laud. If the Owner eats it all up with unprofitable Cattle, 
the Tenth Part of the Value of the Land is payable. But often 3 94 
Cuſtom or Preſcription directs the Payment. If they are k Gzeſt Cat- : py 
tle (or taken in for Hire) Suit may be Commenced either againſt * 
the Occupier of the Land, or the Owner of the Cuttle. But 0 e, 
| . . larly 


this is to be underſtood where Cſtom does not Over- rule. For by 2 Init. 6, 


8 After-moth, (or ſecond Moath) pays no Tithe, unleſs by Pins Abr. 
ne, 1 Roll. | 
h 2 Inſt, 621, 


upon Paſture Lands which pay no other Tithe that Year ; where Danv- Abr. 
the Cattle are either taken in for Hire, or not fed for Plow or Pail, 5 3 Abr. 


Wool, or Labour. If the Ground is let to a Stranger, the Tenth Cent. F. & B. 
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larly againſt the Occupier of the Land. Sams titus a Par ſhioner 
will agiſt till May, &c. and then Hain the Land; and give the Par- 
ſon the Tithe of the Hay that is Cut, being a Great deal Leſs than 
if He Had Hained it from the Beginning. Now it ſeems reaſonable, 
That Tithe ought to be paid in Proportion to the Agiſtment, as 
— as Tithe of the Hay that is made. 

Agreement for 'Tithes by the Parſon with a Pariſhioner, is Sodd for 
1 ps own Time only. 
1,Cro. 199, 1 Alders pay Tithes tho' above Twenty Years Growth. 
" 2 Inſt.643, m Ash is Timber, and therefore if above ny years Growth is 
ee from "Tithe. [See Mood. 25 
* 2 Inſt. 643 n Aſp Trees are exempted if above T wenty years Growth, in Places 3 
wioyere they are uſed for Timber. Fi 


B. 
1 Barks. See a . 
1 Rep. Bark, Root, and Germins (of what Age ſoever) which Grow 
_ 2 Inſt. 643. upon the Antient Stock, are not ee if the Tree was 


Timber. 
8 654% p Barren Land, Heath or Waſte Ground, which is ſo af; its own 
1 Cro. 475. Nature (not by Accident, or ill Husbandry) is not Titheable. But 
| when made good by Husbandry, Tithes ſhall not be paid for the firſt 
Seven Years, by the 2 & 3 Ed. 6. chap. 13. Lands Hue from the 
Sea, Woodlands converted into Arable, are not within this Statute. 
But Barren Land ſhall, during the Seven Years of Improvement, pay 
| ſuch Tithes as have been ee paid before, as Wool and 
Lamb. . 
" Bawks, See Headlands, 1 
128 1 geech is Titheable; but when uſed for Timber i is is xempted by 
oa the Statute of Sylva Cedua, (viz.) 45 Ed. 3. chap. 3. 
3 Cro. 40% * Bees Titheable for their _— and Was oy” the 1 enth Meaſure, 
EN. B. 5. not by the Tenth Swarm. 
8 Beans, See Grain. 
'2Inft. 63, f Birch is Titheable, tho' of Twenty y years s Growth, becauſe it s 
1Cr0.1. not proper for Building, 
4 oP 651. * Brick not 'Titheable. It i is of the Subſtance of the Earth, and not 
dot. an Annual Increaſe. _ 
1 n room ſhall pay Tithe. But if burn'd in the Owner $ Hau kept -F 
597. "mes for Husbandry within the Pariſh, it may be Ay d, And ſo i it 
may be TIS by Cuſtom. | 


. 


*Raym. 277. Calves are Titheable, and the Tenth is to be taken away * when 

it is weaned, and can live on ſuch Food as the Dam doth. One in 

Seven is uſually paid. If there are Fewer Calves than Ten, Cuſtom 

muſt direct in the Payment; and a Cuſtom for paying the Tenth Part 

of the Price for every Calf that is Sold, is a good Cuſtom. 'The 

[Lyndewode Tithe is to be Y apportion'd by the Month-Rate, if they are engen- 
. Audi. dred, brought forth and nouriſhed in Different Pariſhes. 


OO Cattle feeding upon Waſtes and Commons where the Bounds if 
e be. the Pariſh are not known, Pay Tithe to the Parſon where the 


3 | gy Owner 


Chap. 2. Laws of of England, 1 One 165 


Stir of the Cattle dwelletb, by the 2 5 E 6. FEI 13. FO 3. 
If they are kept for the 2 Plou gh and Pail 1 y pay no Tithe for * 2 Roll Abr. 
their Feeding. The Nan er hath the Benefit of their Labour. 516. 647. 
Oxen or Steer, bred or bought, and then Sold, ſhall pay Tithe for 

their Paſture; and ſo for the other fatted Cattle. If they feed one 

Half Vear in one Pariſh, and the other Half in another, the Tithe 

: ſhall be equally Divided betwixt the 'Two Parſons, and ſo PR : 

= tionably. See Agiſtment. WT. 
3 © Chalk, or Chalk-Pits, Clay and Coal being Part of the Fr ree- * zIaft. 651, 
L hold, and not Annual, pay no Title. 
Cheeſe 3 is only Titheable where T ithe is not paid C the Milk. 


b And is Due only by Cuſtom. b x Cro. 6og. 
| Cherry-Trees if uſed for © Timber in the County (as! in Buoking e OE: 
. homfhire) are Diſcharged. Otherwiſe not. . Roll. 83. 
4d Chicken not Titheable, where Tithe Eggs are paid. : 4 r Roll Abr. 


Colts are 'Titheable in the ſame Manner as Calves. Fee Calves, 642. 

_ © Conies Titheable only by Cuſtom for thoſe that are Sold, but « Danv.Abr. 
not for 'Thoſe ſpent i in the Houſe. a4 Ih Diſmes 

Corn Titheable. And the f Pariſhioners of Common Right ought 3 1 Rel Ab 

to cut Down the Corn, prepare it, and bind up. the Wheat-Sheaves. 644. 3 
And if the Pariſhioner will not 8 ſow his Land, the Parſon may Have 1 Sid. 283, 
his Action againſt him for his Due. See Grain. 8 Ventt 45. 
"mT pay no Tithe for their Ct if hy FOG Milk, 


34 - 
i 
= 


P. 


Cuſtom. 
I Dotards, or old decayed Trees, having been once Privileged, 141 Rep. 49, 
as 1 Cædua, ſhall not pay Tithes, tho cut Down for Fire. See 41 a. 643. 

Wo l | n 
e Doves kept in a 8 Titheable. If ſpent. in : the Houſo „ Ventr, 5 
not Lane of Common x Right, See En 


if 3 are Titheable when Tithe i is not paid foe Chicken, or 1 i, 1 Abr. 
the Young are not paid in Kind. F 
m Ei being Timber, is Diſcharged by the Statute of f ge Cedua, * a laſt. 643. | 
But not if under ox: Leaky Years Sk. 


1 Hallo 3 is not Titheable, becauſe it proves . Land ad gona Abr. 
hrs g Freſh. But if it be kept Fallow beyond the Courſe of Huſ- * 

— to the Prejudice of the Parſon, the Parſon DN. to have 

Tithe; of the Land. — 5 

2 Fern not 'Titheable. nu 2 Inft. 62. 

Fenns being Drained, not privileged « as Barren a Land, by the 2 & ;- 

Ed.6. chap. 3. 

b FEiſb taken in the Sea Titheable by "dallant in Money, after * Daov. Abr. 

Colts deducted; becauſe a Perſonal Tithe. Fiſh in Ponds and WAGs 17 1 

encloſed 


„ Deer not Titheable (becauſs They are Bre Nau without b 2 Inſt. 66m. 
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tx Roll. Abr. t Graſs mowed is Titheable by Payment of the T 
644, 64 the Manner of Tithing is Governed by Cuſtom. 155 to 5 Graf, ſanding 


encloſed (not Common Rivers) ought to be ſet forth as a Predial 
"Tithe in Kind. Fiſh in Common Rivers Titheable only by Cuſtom. 


Hax is a ſmall Tithe, tho' fown in large Fields; and every Acre 


of Hemp or Flax ſown ſhall pay yearly Five Shillings for Tithe, and 
no more; and ſo proportionably for more or leſs Ground, according 
to the * 1 & 12 WW. 3. chap. 16. 8 6 Ann. Chap. 28. 1 i Georg 
chap. 26 

FHleeces. See Wool. 


4 r Roll. Abr. 1 Foreſt (tho in a Pariſh) ſhall p pay no Tithes while in the Hands 
8 ariſh in the Hands of a Subject 
n pay Tithes. And if a Foreſt be Diſafforeſted, and within a Pa- 


655 of the King. But a Foreſt within a 


$ riſh, it ſhall pay Tithe. 


Foels, as Hens, Geeſe, Ducks, are to pay Tithes either in n E 98 
or the Young, according to Cuſtom, but not in both. See 7. urkeys, i 


poſt. 


7 De. & Stud. r Fruit, as Apples, Pears, Plus, Cherries, Ke. is due in Kind 
Dial. 2. when Gathered. If Sold on the Trees the Vendee or Buyer pays the 


chap. 3 f. 


Lias 621, Tühe. 
663. Fyuit-Trees, Cut down and Sold, pay no Tithe, if they have pai | 


Tithe Fruit that Year, before they were Cut down and Sold. 


Fuel, if ſpent in the Pariſhioner's Houſe, not Titheable. See bod. 
Purzes, if Sold, $ y Tithe. But if aſed for Fuel in the Houle, \ or 
Shee phe: 


to make Pens for P by the e otherwiſe. 1 


: . 


Gardens are Titheable as other Lands, and therefore Tithe in 
Kind i is Due for all Herbs and Plants, as hal Sage, Cabbage, Tur- 
* 10 * Cullon « or 


 neps, Saffron, Woad, Kc. But Money! is uſua 
Agreement. 
Geeſe. See Fol. 


Grain, (as Wheat, * 8 &c.) ſowed is 'Titheable Wee 


ing to the Cuſtom of the Place; and is commonly Tithed by the 


MX 


Tenth Shock, Sheaf or Cock, where the Cuſtom of the Place is not | 


| otherwiſe. The Parſon, or His Servant may come upon the Land to 
« Danv. Abr. ſee the Tithes ſet forth, and to carry Them away. f If Corn, Gc. 
ion Diſmes js Sold ſtanding, the Vendee or Buyer ſhall pay the Tithe. But i 


h Cock. But 


Sold after Severance, the Vendor or Seller muſt pa _ 


ſee Agiſtment, ante. If cut down and carried away in Swaths with- 
out Fraud, for neceſſary Suſtenance of Plough-Cattle (Cart-Horſes 
being included under that Term) having otherwiſe not ſufficient to 
feed them, no Tithe is Due. 

« 2Inft, 65 r. u (Gravel being of the Subſtance of the Earth, and not Annually 
 Increaling,! yields no Tithe. | 


0 1H. 


Ti Di . * Has ele, Holly Wi "RO Maple, e e PINE reg ularly 


Diſines »Pitheable, tho of Twenty Years Growth, unleſs They are u d for 
Building by the Cuſtom of the Sony * 
Ha 


589. 


3 


E K e Headlands not T ithcable, 172 955 large enough 
= Plow. Therefore of larger Headland; Tithe is able ol ee een 


PLE Laws of England 


———— 8 


U— 1 „ 


=. is'T PEP by he Bens of the ＋ enth Cock, and (if ho 
Pe 5a is not otherwiſe) the Pariſhioner ſhall make the Graſs Cocks 
into Hay for the Parſon's Tithe. But if the Pariſhioner is not obli- - 
ged to make the Tithe into Hay, he may leave it in Graſs Cocks or 
Swaths, as the Cuſtom is, and the Parſon muſt make his Graſs into 
Hay, and He may do it on the Y Lands in which it Grew, and go 7 t Roll Abt. 
over the Land of the Pariſhioner in the Way to make it. [See 205-3 $43,647. 
Ed. 6. chap. 13.) If the Cuſtom is to 2 Meaſure out the Penth Part * Hob. 156. 
of the Graſs that Grows on the Land, the Cuſtom is Good. And if 
Meadow Ground is ſo Rich, that there are two Crops of Hay in One 
Year, the Parſon ſhall have Tithe of Both. Alfo Tithe ſhall be 


paid of Hay made of Graſs growing in Orchards. It is no good * » Inft. 63. 


Modus, That the Pariſhioner having ſpent All his Hay upon the » Roll. Abr. 


Beaſts of the Plow, that therefore He ſhould be Free Ow 


Payment 650. 
of Tithe Hay. 


* 
3 


fir Turning the „ lag. 642. 


Heath. See Barren Land. e I 646. 


_ Hearth Peny, or Spike Pen 5 fooms to de a \ Payment for Wood 
burn'd in the Houſe, _ 
Hemp. See Flax. 


Her ag is Titheable 47) Barren E attlo kept for Sale, 5 which yield 
no Profit to the Parſon, 


4 Herbage of Ground 8 Com has grown the lame Year, 6 2 lll 6 i 


and whereof Tithe has been 1 the N er is nt , 


Holly. See Hazle. 25 N 
Honey. See Bees. £ [+ 


Hops pay Tithe by the Poll or - Meafure; fx 3 the TOE may be 


ſet out after T hey are pick d, and before they are © Drietl. But the: «1 | Roll. Abr. N 


Hop-Poles are not Titheable. In can be: no n ip Waren be⸗ 644. 


1 Sid. 283, = 
cauſe lately come into England. . „ 


£99 er 1 5 
Horſes. See Agiſtment. _ 


f Houſes do not pa N Tithe of 1 . But © Mo e 16, 


may be paid for Houſes in Lieu of the Tithe of the Land, upon 3 
which the Houſes are Built, and may be ſued for in the Foclefizſti« \ Hob. 20. 

cal Court. [See the 37 . S. chap. 12. 23 Car. 2. chap. 15. For . 
Tithes of Houſes in London.] A great many Cities and Boro 


5 Ed. 6. . ThE: 


have a Cuſtom to pay a Gray their n e 1 8 5 2 TI $ 4 8 pure” 
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Lanb is Titheable in the ſame Mariner | as Calne, See — —2 
8 If they are payable at a certain Day, and the Pariſhioner fells all 1 al Abr. 
his Lambs before the Day to deceive the Parſon, it is Fraud, and He 
ſhall pay the Value. If they are Yeaned in another Pariſh, and do. == 
not tarry there 'Thirty Days or more, no 'Tithe:due#for them to the 8 en 
Parſon * that Place. h A Cuſtom to pay a Half. penny for ever) and proper. 


am propter. 
2 Lamb 3 Cro. 493. 
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x Dr.& Stud. k Lopping are Ti 


ſeventh Lamb, paying Three Half-pence, Oc. is Good. 


i 2Inft.65r.. i Lead is only payable by Cuſtom ; for it is IF the Subſtance of 


the Earth. 
Line Titheable on ly by by Cuſtom, as Load | 
1 cable, except of Timber Trees, che Branches 
chop. 55." being then Privileged with the Body, according to the Statute of H.. 
11 Rep. 48. pa Cedna. If the Trees were uſually lopp'd, the Age of the Loppings 


2Inft.643- 55 not material. Tho they were cut before within Twenty Years, 


18 e ſtill continue lowers, 4. 00 © Mood. 


Map 405 | | Soe Hare... DR 
M 40 of Oak or Beech. See Joorns. 


1 Dany, Abr. 1 Mjjþ is Titheable when Tithe is not paid of Cheeſe. all the 


Tit: 


* — Year, unleſs Cuſtom over- rules. And it is to be paid to the Parſon 
Dos of that Pariſh for that Time where the Cows feed, at every Tenth 
Meal, not by the Tenth Part of every Meal, by Reaſon of the 'Trou- 


ble that would ariſe in Collecting ſuch ſmall Parcels. It muſt be 


brought to the Houſe of the Parſon or Vicar, unleſs there is a Cuſtom 
to bring it to the Church-porch, Oc. In which particular this Lithe 


differs from all others, which muſt be fetch'd by the Receiver. 


" Dany, &c. m Mille are of two Sorts, Corn Mills, or Mills for other Uſes, as 
Paper Mills, Fulling Mills, Tron Mills, &c. Corn Mills, driven by 
Wind or Water, pay + this Tenth Toll Diſh to the Parſon of the Pariſh 


where the Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſtom. 


IS z Inſt. 621. All Corn Mills not erected n before the 9 Ed. 2. chap. 5. are 'Tithe- 
able. But if it can be proved that the Mill was erected before the 


Memory of Man, and that it never paid Tithe, the Law will pre- 
_ fume it to be ſuch an Antient Mill as is within that Statute. But it 


is ſaid, That the 'Tenth 'Toll-Diſh is no where paid, and that it is 
only a Perſonal 'Tithe, and muſt be paid with Deduction of Coſts 
where the Miller dwells and hears Divine Service. For a Miller i: is 


of an Art and Faculty. [See the 2 Ed. 6. chap. 13.] 


If one pays Tithe for his Corn, and after Grinds the ſame at © 
5M 2 Inſt 62, Mill! in the ſame Pariſh, no Tithe for 9 Meal. 

27 N. B. 3j. P Mines are only chargeable b Cuſtom. - For they are of the Sub- 

2 Inſt, 65 . ſtance of the Earth, and not an Annual Increaſe, 


Modu. See W ho may be Dt / charged from the Payment o Tithes, 1 


Infra. 


2 2 Inſt 49. 4 Mortuaries, or Coarlo-Pralints. are not Tithes, yet they were 


given for Recompence of Perſonal Tithes and Offerings not paid thro 


Ignorance, Negligence or Fraud, in the Life-time of the Pariſhioner, 
as the Beſt Horſe, &c. They are Due by Cuſtom only, and are now 


ſettled to be paid ; in e ; for 


Ay the ar H.8. chap.6. Jſ/here eee are Due 7 Cuſtom, He 


that Dieth poſſe ed of * Moceable Goods to the Value of Fort y Pounds 


and Upwaras (his Debrs firſt paid) pa 45 ys Tem Shilling; He that Dies 


0 12 ed of Good to the Value of Thirty Ponds, and under 15 
e pays Six — and Eis Pence; Nying poſe - 
4, 4 
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Lomb under Seven, and if there be Seven, ar the Parſon to have the 


N 
1 
7 
4 » 
Lg 
7 
8 
NS 
x 
BOP 
1 
PR 
Sg 
Ber. 
— 
r 8 
* Dk 
A” 
. 2 
_} 
14G 
- 8s 
a 
* 
. 
e 
8 
A 
1 
_ "4 
D 
8 
EC. 
7 
Ts. 
„ e 
_ vg 
' — „ 
= 
r 1 
* 
5 
. 
za SI 
. 
"= ” 
2 8 
- dts 
8 Sf 
- = 
n 
1 
- 
+ 00 
N 
WE 
by 
3 
OS U 
. 3 
+ "5: 
[= 
ng 
0 
me 
Wo 
8 8 
_—_— 
"IJ 
- 
1 
A 
. 
RY 
"— 
Des oo 
8 
a 
1 
. 
PSs.” 
. 
NC. 
3 
a 
1 
= 
i * 
N 
x 
ESR 
_ 
1 
* 
i * 
_ 4: 
be 
498 
= 
= <q 
+ x 
- I 
1 
SY 
©, "= 
2 
Wo 
Ws, 
_ 
r 
1 
1 
1 
i, 
r 
ws 
1 
_— 
8 
> 
= 
1 
1 
8 
<B 
* 
1 « 
R 2 
— 
* oY 
* 
2 1 „ * 
1 
3 
- "3 
3 * * 
i 
6 - 
8 
1 
1 
I 
vo 
a 2 o 
.. 
1 
— MS 
We 
Ws. 
* 
8 
1 
_ 
2 
1 
_ 
by 
88 
= 
3 
* NW 7 
1 
1 
1 
- = 
7 
- 28 
- 
_ 
-< 
. 
1 . 
3 + 
—— 
IF 
* 
== 
2M 
"= 
* bo 
_ 
"8 
: 4 
K q 
_ 
IB 
55 
TR 
* * 
28 
8 
— Ye 
* 
_ 
9 
1 
1 
= 
x8 
. 85 
© 
_ 
x 
Bs -- 
2 
4 
be 
5 — 
be” 
_— 
WE: < 
bY 
os.” 
8 
Ss 
_—_: 
DX 
8 
4 
2 
5 
x0 
% ; 
. o 
. 1 
. 
wy 
+8 
1 
- 
5 
3 
8 
ET 
p 
: 
> 


* 


— * g 8 * 8 5 5 — N RH 1 wu; 2 - 22 DS n ns : * 2 0 955 0 Y * wi $$; * — — Ka . - A 2 — - N OY, 3 N — 1 * = 88 2 q - 3 4 'T * 1 "% n 1 2 * 


— ry ——_E 
WEI * 
Dc 
uy rf droge 
* 5 


— 
5 4 


SU 


= — — 


= Sw 
— 
. „ P ore rene 2 
* ä * 8 8 


— — 


22 F 
> 0 Th 9 


EE EE x 


Chap. 2. Laut of England. 171 
4 p Turkeys and their Eggs are ſaid to be Exempt from Tithe, be- * Dany, G. 
= cauſe Fire Nature. Qpere. be 
Veniſon. See Deer. . | 
= 5 Underwood-is Titheable, and the Tithe ſhall be 75 of Under- * Iaſt. 642. 
N wood digged up by the Roots. If Underwood is Sold ſtanding, the 
= Tithe ſhall be paid by the Buyer. 1 855 „ 


Warren. See Conies. „ 8 
Maſte, where Cattle feed, pays Tithe, And 


By the 2 Ed. 6. chap. 13. g. 3. The Tithe of Cattle feeding on large 

Maſtes, where the Pariſh 1s not certainly known, ſhall pay Tithe to 
the 2 of the Pariſh in which the Owner of the Cattle does 

TEE J „„ 


Max. See Bees, 
— 88 5 
= * }/illows ought to pay Tithe, if not uſed for Timber. 
bad growing in the Nature of an Herb is a Predial and Small 7, ,., 
C1¹ͥ⅛vw t ß 18 
Mood is Titheable becauſe it is of Annual Growth, tho' the 'Tithe 59+ 
is not of Annual Payment. It is a Predial and Great 'Tithe, due of _ 
Common Right, * tho' ſome ſay it is due by Cuſtom only. But be- Dr. & Stud. | 
_ tween Parſon and Vicar, either by Vertue of the Endowment, or by . 5 
Preſcription, it has ſometimes been Conſtrued to be a Small Tithe, 13 Rep. 13. 
JJ d e 
lt may be Diſcharged of Tithe: 1. With Regard to the u Age, as * 2 Inſt. 642, 
Timber of or above Twenty Years Growth, by the Statute of Sylva B, 
 Cadua, 45 Ed. z. chap. 3. Some have affirmed it may be Diſcharged 597. 
if under Twenty Years Growth, if it is or may be Timber. 2. With 
| Regard to the Uſe it is put to, as for the Owner's Firing in a Houſe =_ 
of * Husbandry, or to burn Brick to repair the Houſe ; or for Hedg- * 2 Inf. 652, 
ing and Fencing the Eſtate in the ſame Pariſh; unleſs that it is entr. 75. 
Titheable by Cuſtom. 3. With Reſpect to the Place of its Growth 
as in the Milde or Mealds (Sylva, the Woody Part) of Kent and Suſl © 
ſex, it is Diſcharged by Preſcription. For a Y County may Preſcribe 12 * Stud. 
to be quit of the Tithe Wood, or any other Tithe, but a Town chap. 55. 
cannat, d Oh . 2 Inſt. 645. 
2 When it is Titheable it is ſet out while ſtanding by the Tenth ; Hob. 25a | 
Acre, Pole or Perch, or when cut down by the 'Tenth Faggot or Bil. 
let, as the Cuſtom has been. If He chat tells the Wood doth not ſet 
out the Tithe, He is liable to pay Treble Damages by the 2 Ed. 6. 
chap. 13. and the Parſon may * ſue either the Buyer or the Seller by * Davy. G 
the Spiritual Law; but the Buyer only by Common Law. But Qrere, . 
For perhaps the Vendee may not be knn. | Roll Abr. 


8% 


r 2 Inſt. 642, 
LY OY 


Wool is a mix d and ſmall Tithe. All agree that it is Titheable of 4 ag 
Common Right, when it is Clip'd. It is due and payable of Sheep E N. B. s.. 
> kill'd and ſpent in the Houſe, of © Rotten Sheep which Die, of g prog y got 

VA” | T2 Neck- 2 laſt. 652. 


A 
N 


mT. An Inſtitute of the Book II 


Neck-wool cut off for the Benefit of the Wool (not if it is to preſerye 
the Sheep from Vermin, nor of Locks of Wool) becauſe otherwiſe 
Do there might be Fraud, or an Opportunity of Spoiling the Fleece un- 

41 Roll. Abr. der the Pretence of Neck- ſhearings; of the Wool of Lambs d ſhorn 

642. at Midſummer, tho Tithe was paid of the Lambs at Mark-tide; for 

this is a new Increaſe. One Fleece in Seven is often paid inſtead of 

* 1 Roll. Abr. One in Ten. If there is under Ten © Pound of Wool at the Shearing 

648.8 Time; a Reaſonable Conſideration ſhall be paid, becauſe being Due 
of Common Right, a Modus in non Decimando cannot be allowed, 

So if Lefs than Ten Fleeces, they ſhall be Divided into Ten Parts, 

fLyndewode or an Allowance otherwiſe made. If Sheep are f Removed from one 

bg oa Pariſh to another between the Times of Shearing, each Parſon muſt 

Cap. Goon. have'Tithe pro Rata. But for Feeding under Thirty Days, no Rate. 

am Audivi- Tithe is to be paid. Likewiſe, If Sheep Feed all the Year in one Pariſh, 

2 55 and Couch in another, the Tithe ſhall be equally Divided betwixt 
the Parſons. If Sheep are brought from one Pariſn to be ſhorn in 
another, where they were not before, the Tithe is payable to the Par- 

ſon of the Pariſh whence they came, if the Pariſh is known; other- 

| Lyndewode wiſe the whole Tithe is payable where they are ſhorn. Laſtly, 8 If 
3 eg a Son or Daughter have five or ſix Sheep in the Father's Flock, the 
e ather ſhall pay Tithe for Them with the Reſt, if he takes the 
Lene. Profits of them to his own Uſe. [See Deggs's Parſons Counſellor, 
- art np Bt ar nia 
In a Word, it is to be obſerved, That the Manner of Payment of 
'Tithes is for the moſt Part Governed by the Cuſtom of every Pariſh. 
[See Biſhop Gibſon's Codex Fur. Eccleſ. Angl. ag: . 
' 3. How Tithes may be Recovered; As alſo how Mortuaries and 
mm. — Pi may — ʃbuu 888 
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2 Articuli Cleri or the 9 Ed. 2. chap. 2. F Debate ariſe upon the 
Right of Tithes (having its Original from the Right of the Patro- 
nage) and the Quantity of the ſame Tithes amounts to a Fourth 

Part of the Goods of the Church, The King's Prohibition will Lie 

to the Spiritual Court, and the Right muſt be tried at Common Law. 
| [See Indicavit in the Catalogue of Mrits, Book 4- 2 8 

B! the 27 H. 8. chap. 20. Fa qudge of an Eccleſiaſtical Court 
makes Complaint to Two Fuftices of the Peace (One Quorum, ) of any 
 Contumacy or Miſdemeanor committed by a Defendant in any Suit 
depending for Tithes, Offerings, and other Duties of the Church ; 


» the ſaid Fuſtices ſhall commit ſuch Defendant to Priſon, there to re- 
= EO anatn without Bail, till He finds ſufficient Surety to be bound by Re- 

z cognizance, or otherwiſe, to give due Obedience to the Proceſs, De- 
i 2 erees and Sentences of the ſaid Eccleſiaſtical Court. 47 


* 2 Inſt. 662. This Act extends to h Predial, Perſonal, and Mix d Tithes, but 
| to Eccleſiaſtical Perſons, and their Farmers only, and out of the City 
þ : of London. It does not extend to give Remedy to Lay Impropria- 
1 2 luſt. 648, tors. Therefore for the Relief of i Impropriators and Laymen that 
FOI had Right to Tithes afterwards upon the Diſſolution of Monaſteries, 


By the 32 H. 8. chap. 7. That if Tithes and Off rings are _ {en 
out and paid, the Party Grieved, Eccleſiaſtical or Lay, and tho 


15 | 3 2 — "I — . — 8 N 
Chap. 2. Laws of England. 173 


Furmert, nay convene Him that Detains them before the Eccleſiaſti- 
cal Fudge, &c, ME EET ML, MS 
But all Perſons that are Di ſſei ſed, or kept from their lawful In- 
heritance, Freehold, Term, Right or Intereſt in any Parſonage, Vi- 
carage, Penſion, Tithes, Oblations, or other Eceleſiaſtical or Spiri- 
tual Profit, which are made Temporal, and abide in Temporal Hands 
to Lay Uſes by Law, may have like Remedy in the Temporal Courts, 
as for other Lands and Tenementss _ Os: 
This Act does not extend to the City of London, or Suburbs thereof. 
Note, That the former Part of this Act does only extend to T ithes 
and Offerings, not to other Church-Duties. But this Statute gives 
Remedy in the Temporal Courts to Lay-men, not only for T:ithes 
and Oferings, but for any Eccleſiaſtical or Spiritual Profit, where the 
Owner is k Diſſeiſed, or otherwiſe put from the ſame. Yet the * :Inft.rgg.a, 
Owner may ſue for the Subſtraction of the ſame in the Eccleſiaſtical N 640, 
Courts, or at the Commori Law, at his Election. For the Suit here y es ot 
is commenced againſt Them that ought to pay the Tithes, and not 
againſt Thoſe that were wrongful Takers of 'Them 
Note alſo, 'That by this Statute the Party cannot be compelled in 
the Eccleſiaſtical Court to give Security for His Obedience, but only 
to the Definitive Sentence, and that the Security muſt be by To 
| Sureties. Whereas by the 27 H. S. chap. 20. before-mentioned, Sure- 
ty muſt be Demanded by Eccleſiaſtical Perſons and their 'Tenants, 
UM 125 Contumacy in any Part of the Proceedings; and one Surety ſufſ- 


2y the 2 & 3 Ed. 6. chap. 13. | Remedy is given both to Lay aud 1 laſt. 648, 
Eccleſiaſtical Perſons for Predial, Perſonal and Mix d Tithes, For 622 
ii enatted, to ſupply former Defecte, That every Subject ſhall with- 
= out Fraud yield and pay all Predial Tithes in Kind, As hath of 
Right been Yielded and Paid within Forty Tears before the making 
| of this Ad, or Of Right and Cuſtom ought to have been Paid. And 

if any carries away ſuch Tithes before He hath juſtly Divided and 
-- rh the ſame, or otherwiſe agreed for them with the Parſon, &c. 

Farmer thereof, He ſhall forfeit Treble Value of the Tithes ſo ta- 
ken away, © 5 TI a 


Y m The Senſe of theſe Words, As hath of Right been Nielded, re- © 2 Inſt. 66e. 
= lates to Tithes in Kind yielded within Forty Years. And the Words 
_ Of Right and Cuſtom ought, &c. relates to a Rightful Cuſtom De 
modo Decimandi ; which ought to be paid. © 
If the Tithes are ſet out and ſevered from the Nine Parts by the 
Owner, They are become Lay Chattels; inſomuch, That if after the 
| Severance they are carried away by a n Stranger, the Remedy againſt * : Cro. 667. 
the Stranger is in the "Temporal Courts for Treble the Value. If the 5 
® Owner of the Land carries them away after Severance, this is no * 2 laſt. 6:3, 
ſetting er 1 F 
Obſerve, That the Treble Damages are to be recovered in the 
Temporal Courts by Action of Debt; for the Treble Damages are 
given Generally, not limiting where to be recovered; and that the 
Forfeiture is to be given to the Party v Grieved, not to the King; att 50 a. 
tho' it is not given to any Perſon in Certain by the Statute. But the 5 . 
e 1 . For- 4 lnſt. 84. 
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An Inſtitute of the 


Forfeiture cannot be claimed of Executors, becauſe the Wrong was 
Perſonal, and it was a Perſonal Contempt of the Statute. 


It is enacted alſo by the ſaid Statute of the 2 & 3 Ed.6. That at 
all Times, and as often as the Predial Tithes ſhall be due at the Ji- 
thing Time of the ſame, it ſhall be lawful for the Parſon, &c. or his 
Deputy or Servant to View and ſee the Tithe juſtly ſet forth, and 
the ſame 8 to take amd carry away. And if any Perſon carry 
away his 
ag his Tithes of the ſame, or do flop or let the Owner theredy, 

or His Deputy or Servant, to view and carry away the Tithes to the 


| Loſs or Hurt of the ſame, then upon due Proof before a Spiritual 


Judge, the Party ſhall pay Double the Value of the Tithes, beſides 
Coſts of Suit, and may be Excommunicated, & e. 


Note, Theſe two Clauſes of the Statute extend to Predial Tithes 
only, and give Remedy as well to Laity as Clergy. Mixt and Per- 


ſonal Tithes are provided for in a Clauſe afterwards. 


' 4 Danv. Ge. The Laws of the 4 Church oblige the Owner of the Corn, Hay, 
595- , Kc. to give Notice to the Parſon, Gc. But by Common Law ſuch No- 
ice is not neceſſary; and the Ftatute gives the Parſon, Gc. only a 


Right of ſeeing the Tithes ſet out; but does not Oblige to Notice. 


I 'The Double Value to be recovered in the Eceleſiaſtical Court, is 
13 Rep 24. © equivalent to the Treble Forfeiture to be recovered in the Tempo- 


1 Iſt. 59 . ral Courts; becauſe one may ſue in the Eccleſiaſtical Court for the 


2 Inſt. 612 ; TM 1 | | | 
651: *? 'Tithes themſelves, 7. e. a Recompence for them, and have moreover 


Ha laſt 651. the Double Value. f So that the Suit in the Eccleſiaſtical Court is 


more advantagious than the Suit for the Treble Forfeiture in the 


Temporal Courts; becauſe in the Temporal Courts He ſhall recover 
no Coſts, as He may in the Eccleſiaſtical Court with the'Tithes them- + 


| ſelves, and a Double Value. But then it is to be conſidered, That tho' 
the PlaintifF is caſt in the Temporal Courts, He ſhall pay no Coſts 


to the Defendant, as He may in the Eccleſiaſtical Court. But now | 


Ay the 8 & 9 W. 3. chap. 11. Coſts are given with the Treble Va- 


lue in the Temporal Courts, where the ſinglè Value or Damage found | 
by the Fury fhall not exceed Twenty Nobles. And by this Statute the 


Difendant ſhall recover his Cofts. [See the 7 & 8 V. 3. chap. 34. 


Again, By the 2 & 5 Ed. 6. chap. 13. Small Tithes, Offerin 55 : 
Mortuaries, Penſions, Synodals, Proxies, &c. and Perſonal Tithes Wi 
may be ſued for in the Eccleſiaſtical Courts. But for Perſonal Tithes; | 


&c. the Ordinary cannot Examine the Party upon Oath. - Offerings 


| are 10 be yearly paid to the Parſon of the Pariſh where One does 


Derell or Abide. 


Note, That the Taking away of the Oath to Prove that Perſonal 
Tithes are due has render'd the Recovery of Perſonal 'Tithes almoſt 


impracticable. And this ſeems to he the Reaſon why They are not 
now Demanded or Paid, as formerly. N W e e 


t 2 Inf, 662. Lis Act ſeems to extend to Predial and Perſonal Tithes only; 


but as It rchearſeth the 27 H. 1. chap. 20. and the 32 H. 8. chap. 7. 


wWaich xtends to All Kind of Tithes, It includes avixt Tithes 55 
2 | 5 ee 


4 : 
- | 
3 jr rn l a 
4 * 


orn, Hay, Oc. before the Tithe is ſet forth, or willingly 
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1. By Real b Compoſition, as when an Agreement is made with a 
Parſon or Vicar with the Conſent of the Patron and Ordinary, That 
ſuch Lands for the Future ſhall be Diſcharged from the Payment of 
'Tithes in Specie, by Reaſon of a Recompence made to the Parſon or 
Vicar for Them, out of other Lands. e e eee 

But ſince the 1 Eli 
the 13 Elis. chap. 10. in the Caſe of other Eccleſiaſtical Corpora- 


Twenty One Years, or Three Lives, &c. [See of Leaſes, chap. z.] 


. © Real Compoſitions cannot be Tried in Court Chriſtian; but 
muſt be Tried at Common Law, if there is a Suit in the Court 
Chriſtian for 'Tithes in Kind. But One may ſue in the Eccleſiaſtical 
Court for a Compoſition, as well as for a Modus Decimandi. 


= /cription, See chap. 3. infra. NEE TN" © 0 Wee 
0 15 AA Modnus Decimandi is when Lands, or ſome Annual Profit, 
Penſion, or Rate-Tithe hath been given Time out of Mind to a Par- 
ſon and his Succeſſors, in full Satisfaction and Diſcharge of all the 
Tithes'in Kind nan oe To nn Don oo 


Pariſhioner is forced to claim by Preſcription for want of it. 

This Modu is ſuppoſed to be the © full Value of the 'Tithe at the 

Time of the Original Compoſition. And if it does not now come up 
to the Value, it is to be intended, That the 'Tithes are either impro- 


Af Layman, Lord of a Manor, may preſcribe De modo Deci- 
andi for Himſelf and Copyholders; or a Copyholder may preſcribe 
in the Name of his Lord, or a 8 Pariſh or Hamlet for this or that 


the h Benefit and Advantage of the Parſon, not for the Benefitof ano- 


INNING to pay a Load of Hay yearly in Diſcharge of all Tithe 
Hay ; fo 


ſomething as l Certain and Durable as the Tithe, tho it may not be 
DTT TT OO TT8'ñʃ 
But a Modus tho founded upon a Good Confideration, may be ſe- 
veral Ways Diſcharged, and Tithes my: then become Due in Kind. 

: | 3 F a 


2. (in the Caſe of Archbiſhops and Biſhops,) and 45- 


This Preſcription aroſe at firſt from a Real Compoſition, which 
was made beyond the Memory of. Man, and now loft ; ſo that the = 


| ved, or elſe, That Money is become of leſs Value than it was at the 
| Time of the Modus agreed on; which Occaſions the preſent Inequa- | 


holds only where Tithes are payable of Common Right, not by Cu- . 
ſtom only. For leſs than a 'Tenth Part of k Fiſh taken in the Sea, 1 Lev. 79. 
and due by Cuſtom only, may be a good Recompence. 4. It muſt be 


> Dr. & Stud. 


al. 2. 
chap. IF © 
F. N. B. 44. 
2 Inſt. 4yo, 
655. 


2 Rep. 43:44, 


tions, ſole or aggregate, no Alienations can be made, other than for 


So that a Real Compoſition, tho made by Conſent of Parfon, Pa- 
tron and Ordinary, | ſhall not now bind the Succeſlor beyond that 


© Inſt. 496, 


„ 
Hob. 297. 


4 


2. By Cuſtom or Preſcription, either 1. De modo Decimandi, or | 
[Forthe Difference betwixt Cuſtom and Pre- 


d 2 Rep. 45. 1 


13 Rep. go. 
Co. Ay 
Caſes 40. 
2 Iaſt. 496, 


a 


+ 


„ Rep as. 


1 Cro. 784. 


thing different from the Thing that is Due. Therefore it is a void 7%, FW 


475, 786. 


rthat is to pay a Part in Diſcharge of the Whole. But this 


| Hob. 40. 


1 Cro. 139% 


V. 


As | 


| Hob. 4% 41. 


41 Cro. 587, 
Sort of Tithe, as to be quit of Wood or Hay, Oc. or a private Per 
ſon for his own Lands, or Part thereof; paying a Penſion or Rate- 

'Tithe in Money, or ſo much Vearly to the Parſon in lieu of the 

Tithes. But to make a good Preſcription, the Modus muſt be 1. For 5 A 2 | 

| 2 1 Roll. Abr. 
ther only. 2. One Tithe muſt not be in Conſideration of i Another, 18 | 

as Tithe of Cows for the Tithe of Oxen, &c. z. It muſt be ſome- 1 Roll. Abr. 
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1 As 1. Where the Land is Converted to m other Uſes, or the Thing 
| 607,608. altered or deſtroyed, for which the Modus was paid. So a Preſcrip- 
tion for a Modus for Hay or Graſs ſpecially, in ſo many Acres of 
Land is gone, if the Land is converted into a Hop-Garden, or into 

Tillage, ſo long as it continues a Hop-Garden or Tillage. But when 

laid for Hay or Grafs again, it ſhall Revive. So where a Park is Dif. 

parked, and the Lands are Converted to Tillage, Oc. if the Modus 

was General for the Park; but it is otherwiſe if the Modus is for the 

Tithe of ſo many Acres of Land contained in the Park; or if a Mo. 

dus, or certain Sum of Money, is for all the Tithes of ſuch a Park, 

the Modus ſhall ſtand, tho' the Park is Diſparked; becauſe the Pre- 

feription is in the Soil and not in the Park, which is a Franchiſe, 

and a Thing Incorporate and Imaginary. Thus by Alteration of a 
PFulling-Mill into a Corn-Mill, the Modus for the Fulling-Mill is 
gone, and Tithes for the Corn-Mill muſt be paid in Kind: But if the 

* 2Inft. 490. Land is Diſcharged by a Modus, and the Owner ® builds a Corn- 
1 Roll.gzz. Mill on the ſame, He ſhall not pay Tithe for the Mill. 2. By ® Non- 
Hob. 43. payment of the Conſideration, or by Payment of Tithes in Kind for 
ſo long Time, that the Preſcription for a Modus cannot be proved, 

But a ſhort Interruption ſhall not deſtroy it. A Payment of different 
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+. Sums is Evidence that there is no Mod urn. 
e2Inft. 6579. There may be a Modus for P Perſonal Tithe nx. 
. [See 2& 3E4.6. chap. 13. and fee the 7 & 8 Vz. chap. 6. Where 
the Cauſe may. be removed (giving Security: for Damages and Coſts 
upon pleading a Modus before the Juſtices of Peace of ſmall 'Tithes.] 
22 Rep. 44. A Parſon may ſue in 1 Court-Chriſtian for a Modus Decimandi 
5 228 or Rate-Tithe, allowed between the Parties. But if the Modus is de- 
650, 61. nied, it muſt be tried at the Common Law. This Diſtin&ion.ariſes Wl 
| 2 Roll Abr. upon the Words of the Statute of the 2 & 3 Ed. 6. chap. 13. Of Right 3 
„and Cuſtom ought to be paid. 8 the Statute De Circumſpecte ga- 
ig, 13 Ed. 1. and 2 Inft. 390.] So where a Modus Decimand: is 
pleaded in the Spiritual Court to a Demand of Tithes in Kind, a Pro- 
hibition lies upon Suppoſition, That the Spiritual Court will not ad- 
mit of pep, x un ĩ 
2. A Cuſtom or Preſcription De aon Decimando is to be Diſcharg- 
ed Abſolutely of Tithes, and to pay Nothing in lieu thereof. Thus 
if r 1Cro.511, the © King ſhall pay no Tithes, tho His Leſſee ſhall pay them, even 
TY Haar, 315, for the Antient Demeſnes of the Crown. Thus { Spiritual Perſons 
 !2Rep. 44,45. and Spiritual Corporations, as Biſhop, Dean and Chapter, may pre- 
"3 meu. Abr. ſcribe by the Common Law De non Decimando, becauſe they are 
14 656. capable of Tithes, and the Tithes are not taken from the Church. 
x Cro. 512, , Their Tenants may have the like Privilege. But it is a General Rule, 
That a Layman cannot preſcribe by the Common Law De non De- 
cimando, tho his Lands may be diſcharged by Way of Retainer. The 
King is Perſona Mixta, and not ſaid to be a Layman in Law. But a 
* 2 Rep. 44 Layman is capable of a Diſcharge of Tithes for Lands in his t on 
Nands by Grant from Parſon, Patron and Ordinary; tho not by 
Preſcription. A Church-warden (admitting that He may have Lan 
by Preſcription) may not preſcribe De non Deci mando for Lands 
holden by Preſeription, and given for the Reparation of the Church. 
„Noll. Abr. For He is not a Spiritual Perſon. * A Pariſh or a particular Hamlet 
1 cannot preſcribe De n Deciuando, for particular Pithes, . leſs - 
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Chap. 2. Laws of England. 
com the Paymibr of all Titbes tho' it may-mrefaribe Diarado D.. 
cimandi. But that Inhabitants of a * County, Wild Or Hundred, or Dr. & Stud. 
any Part of it, may preſcribe to be free from the Payment of Tithe chap. , 


Tood, Milk of Ewes, or any other particular Thing due by Cuſtom 4 Rep. 73. 
only, as Mood, Milk of Ewes, &c. ſo that there be a Competent, nu 645. 
Livelyhood for the Parſon beſides. For as ſuch Tithes are Due by 6;;, 554. 
Cuſtom only, they are not within the Rule againſt Preſcriptions izz 
Non Decimando by Laymen, and by the like Cuſtom within a Coun- 
ty or Hundred, the Inhabitants may be Diſcharged from the Payment 
of ſuch Tithes. But it is ſaid alſo poſitively, That a County may 
preſcribe to be quit of any J other Tithe. Quære, The Reaſon of ' 2 Inſt. 64, 
the Difference betwixt the Coumy and Pariſh in this Caſe. ; 610, 611. 
All Preſcriptions in Theſe Caſes are Triable at Common Law. 
Thus of Real Compoſitions and Preſcriptions, which are continued 
by We. & xx 10 ( V 8 
1 3; By Act of Parliament Lands may be Diſcharged from Payment 
Tiches. 3) RE on TED RE eh I 
2 Abbeys, c. before their Diſſolution held their Lands diſcharged * Rep. 44, 
By Bulls of Popes, By Real Compoſition with the Parſon, Patron 2 
and Ordinary, By Preſcription, By Order, (as of the Ciſtertiant, 653, C61. 
Hioſpitallers of St. 7ohn of Feruſalem, Templers, [See 17 Ed. 2.] fo 2 Cro. 58, 
long as their Lands remained in their own Hands, and were manured Hob. 296 - 
by Them; (See 2 H. 4. chap. 4.) But Monaſteries, Abbeys, &c. being 297. 
Diſſolved, this Privilege of Exemption, and all Appropriations had 


= fallen with 'Them, * if They had not been upheld and continued by *  Rep.97. 


Act of Parliament that did Diflolve Them. For „ 


27 the 31 H. 8. chap. 13. The Lands, Parſonages , 
KC. of Abbeys, &c. which were of Two Hundred Pounds and up- 
= toards (called the Greater Abbeys) are Di ſſolved and Given to he | 


Crown, with aProviſo in the Act, That the King and His Patentees, 
or all and every other Perſon, their Heirs and Aſſigns, which have, 
or ſhall have hereafter any Lands, &c. belonging to the ſaid Mona- 
 fteries, and other Religious and, Eccleſiaſtical Houſes and Places, ſhall 
keep and enjoy them Diſcharged of the Payment of Tithes, in as 
large a Manner as the ſaid Abbots, &c. enjoyed the ſame at the Day 
„ OT Un OH 


So that Purchaſors now ſhall Hold the Lands Diſcharged in the 
fame Manner as They were in the Hands of the Abbots, G “. 


Sd ee i Strona Roi bel at dt EE eh org ler ts $a er; 
Re et ee ets 


48, 49. 


By this Act b 
the Rectory in the 
ſeiſed of the Lands and Rectory, and paid no Tithes within the Me- . * 
mory of Man for the Lands; thoſe Lands ſhall now be Exempted 1 Cro. 2%. 
| Tow 8 of Tithe by a ſuppoſed Perpetual Unity of Poſſeſ- 2 Cro. 42. 
non, Oc. 9 5 e e e TI 


Colleges, Hoſpitals, &c. that were not Religious, or which were not 
Regular but Secular, are not to be underſtood here, If it be Ecclefia- 
fiical only, it i out bf the &&... I 67, 
| "EP COT os MLA „ Note 
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perpetual Unity of the Poſſeſſion of the Lands, and * Rep. 47, 
the ſame Hands, is made an Exemption; which was {;Rep.ro,e. 
not ſo before at Common Law. For if the Monaſtery, c. was 2 Iaſt 655. 
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3 Cro. 424. 


Religious and Eccleſiaſtical Corporations are only within this * 2 Rep. 48, 
Act. Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, . 4 
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Note alſo, That the 4 King, and His Patentees for Life or Years, 
ſhall enjoy the Lands Diſcharged, becauſe the King cannot manure 
Them; but the King's Patentees in Fee, and others, ſhall enjoy the 
Lands only in the fame Manner as the Abbots, &c. or the above- 


mentioned three Orders held them, i. e. whilſt in their own Hands, 


or not let out or manur d by another. Ef PEI 
The Act ſays, Diſcharged from Payment of 'Tithes, not Diſcharg. 


ed of © Tithes; becauſe ſuch Diſcharges of the Monaſteries, &c. can- 


not be found. N UE * 
A Catalogue of the ſeveral Monaſteries within Eugland and Males, 
which were returned to be of 'Two Hundred Pounds per Annum and 
upwards, diſcharg'd of Tithes, and diſſolved by the 31 H. S. chap. 13. 
may be ſeen in the Exchequer; and in many Modern Books that have 
treated of the Law concerning 'Tithes. [See Degge's Parſon's Coun- 


ſellour, Godolphin's Repertorium Canonicum, Watſon's Clerg yman's 


Law, Biſhop Gibſon's Codex, &c.] 5h 
| OJher Lands belonging to the Greater Monaſteries, &'c. which 
were not diſcharged before the Diſſolution of Them, are ſtill Subject 


to the Payment of Tithes. No other Lands that came to the Crown 


are Diſcharged, but by the Statute above-mentioned. For it is to be 


_ obſerved, That tho' by the 27 H. 8. chap. 28. the Lands, (5c. of 
Religious Houſes which were not above the clear Yearly Value of 
Two Hundred Pounds (commonly called, The Smaller Abbeys) were 


given to the Crown, yet they were not Diſcharged of the Payment 


of e 


For there are no Special Words in this Statute, That the Lands, 


Goc. given thereby ſhall be Diſcharged, as the Abbots, Priors, &c. 


held them Diſcharged before the Statute. So that if there had been 


any Diſcharge before, the Privilege now as to Lands, &c. under, or 


of the Value of Two Hundred Pounds per Aunum is Determin'd ; and 


the Preſcription as well as the Privilege In non Decimando. But if 


the Leſſer Abbeys, c. had Right to a Modus Decimandi, Real 


Compoſition or Preſcription may be pleaded. _ 


But again obſerve, That not all the Religious Houſes of or under 


Two Hundred Pounds per 479244 were Diſſolved by the 27 H. 8. 
chap. 28. Foy ſome of them were Diſſolved by the 31 H. 8. chap. 13. 
by Virtue of a Proviſo in the 27 H. 8. (left out of the Statute in the 
Book of the Statutes at large) That, notwithſtanding that Act, the 


King might Cortizzue any of the ſaid Monaſteries, &c. which He 


did; and fo were not Diſſolved till the 31 H. 8. and therefore are 


within the Branch of the ſaid Act concerning the Diſcharge of Tithe. 


And now tho Titles of Diſcharge under the 31 H. 8. are loſt, and 


the Manner of Diſcharge cannot be made out at this Day; yet if the 
Lands of a Religious Houſe have been held ſince the Diſſolution freed 
from the Payment of Tithes, it ſhall be intended that they were 
| Held fo before; and Preſcription ſhall be allowed for a Diſcharge of 
Tithes under that Statute, either abſolutely De aon Decimando for 


i 2 Rep. 48. 
11 Rep. 14. 


all Tithes, or for this or that Sort, &c. 


All theſe Titles may be ſupported by f Preſcription; and from 
hence all other Preſcriptions De nr Decimando are ſuppoſed to have 


their Beginning. . | 


So that by Virtue of the 31 H.8. a Layman Patzntee of the King 


may preſcribe (generally without ſhewing How) In non Deci . 
| 2 1 | pr 1 9 or 
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Laws of England. 


for Abbey Lands, as under an Abbot's Title ; which He could not do 
for any Lands by the Common Law upon any Account; 
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By at + H. 8. chap. 24. The King ſhall enjoy the Maiwrs, Par- 
ſonages, ithes, CC. Privileges, &c. of the Hoſpital of St, John of 
Jeruſalem. 3 20 | 
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but Ogre, Whether theſe Lands are freed from the Payment of Ram. 223 
Tithes 0 . e ; 9 5 | | | _ ” | 

| See the 2 H. 4. chap. 4. T H. 4. chap. 6. And ſee the Notes on the Cro. 88. 
27 H. 8. chap. 28. and 31 H. 8. chap. 13, Gc. in Danverss Abr. 

Tit. Diſnes, 618, 619, 620, See alſo the 1 Ed. 6. chap. 14. The 

Act For Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49. 
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y the 2 & 3 Ed. 6. chap. 13. Noe ſhall pay Tithes for Lands 
_ otherwiſe than they were paid Forty Tears before, nor where by the 
Laws and Statutes of this Realm, or by any Privilege, or Preſcription, 
they are not chargeable, or that are Diſcharged by any Compoſition 
Real. [See 2 Inſt. 649, 65. ee Fred alt 286 
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Since the Diſſolution of Monaſteries, Cc. the Learning of Profeſ- 
fron, Der aignment, 6c. is outor e 
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TV. A Tenure is the 8 Manner whereby Tenements are Holden of Of Tenures 
a Lord; or the Service that the 'Tenant oweth to the Lord. There 2 Peg tee. 
can be no Tenure without ſome Service; becauſe the Service makes 9 . 
the Tenure. [See Lord and Tenant, Book 1. chap. 6. and Of an 
 FEftate by Copy of Court-Roll, Book 2. chap. 1.] Theſe 'Tenures 

and Services were Divided into Twelve Parts, (viz.) Homage; Eſcu- 
age, Knight-Service, Homage Anceſtrel, Burgage, Villenage, Grand 

Serjeanty, Petit Serjeanty, Frankalmoign, Fealty, Socage and Rents. 
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By the 12 Car. 2. chap. 24. All Tenures are turn d into Free and 
Common Socage ; and all Tenures by Knight-Service in Capite and 
 Socage in Capite aud the Fruits and ee, thereof are taken 
away. And all Tenures to be created by the King ſhall be in Free Ho- 
cage only, and not in Capite; ſavings Rents, Heriots and 3 
Court, and Services incident to Common Socage, &c. and ſaving Te- 
nures in Frankalmoign, By Copy, and Grand Serjeanty ; other than 
Charges incident to Knight-Service. „ 


n A Tenure ix Capite, in Common Underſtanding, was only ap- v F. N. B. 3. 
plied to the King as of His Perſon and Crown, that is, as He is King, „ . 1984. 
| (for the Defence of Him and His Crown) and not when the Land is . 

holden of the King, as of any Honour, Manor, Oc. The Original 6s. : 
Tenure muſt be created by the King. It was not ſufficient that It D. 66, 67. 
was Held only of the Perſon of the King; for the Land might come 
to Him by Eſcheat. "Tenure in Capite largely taken was ſometimes _ 
Ne to a Subject, when One hg of a Common Perſon, as of His 
Peron... 155 13 

It remaineth therefore that I ſpeak. only of Grand Serjeanty, Petit 
Serjeanty, Frankalmoign, Fealty, Socage and Rents, _- I 8 <A 
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180 An Inſtitute of the Book II. 
* Hardr.174 Note alſo, That the d King, and His Patentees for Life or Years, 


ſhall enjoy the Lands Diſcharged, becauſe the King cannot manure 


Them; but the King's Patentees in Fee, and others, ſhall enjoy the 


Lands only in the ſame Manner as the Abbots, Oc. or the above- 


mentioned three Orders held them, z. e. whilſt in their own Hands, 


or not let out or manur'd by another. 8 
The Act ſays, Diſcharged from Payment of Tithes, not Diſcharg- 


ed of e Tithes; becauſe ſuch Diſcharges of the Monaſteries, &c. can- 


o  eRo $. 5 © 1 LS 

A Catalogue of the ſeveral Monaſteries within Zzgland and JÞales, 
which were returned to be of Two Hundred Pounds per Annum and 
upwards, diſcharg'd of Tithes, and diſſolved by the 31 H. S. chap. 13. 


may be ſeen in the Exchequer; and in many Modern Books that have 


treated of the Law concerning Tithes. [See Degge's Parſon's Chun. 
ſellour, Godolphin's Repertorium Canonicum, Watſon's Clerg yman's 
Law, Biſhop Gibſon Codex, &c.] 


OJher Lands belonging to the Greater | Monaſteries, te: which;- 
were not diſcharged before the Diſſolution of Them, are ſtill Subject 


to the Payment of 'T ithes. No other Lands that came to the Crown 


are Diſcharged, but by the Statute above-mentioned. For it is to be 
obſerved, That tho' by the 27 H. 8. chap. 28. the Lands, Cc. of 


Religious Houſes which were not above the clear Yearly Value of 


Two Hundred Pounds (commonly called, T he Smaller A4bbeys) were 


given to the Crown, yet they were not Diſcharged of the Payment 
For there are no Special Words in this Statute, That the Lands, 


Go. given thereby ſhall be Diſcharged, as the Abbots, Priors, &c. 
held them Diſcharged before the Statute. So that if there had been 


any Diſcharge before, the Privilege now as to Lands, &c. under, or 


of the Value of Two Hundred Pounds per Annum is Determin'd ; and 


the Preſcription as well as the Privilege In nom Decimando. But if 


the Leſſer Abbeys, &c. had Right to a Modus Decimandi, Real 


Compolition or Preſcription may be pleaded. 


But again obſerve, That not all the Religious Houſes of or under 


'Two Hundred Pounds per Anuum were Diſſolved by the 27 H. 8. 
chap. 28. For ſome of them were Diſſolved by the 31 H. 8. chap. 13. 
by Virtue of a Proviſo in the 27 H. 8. (left out of the Statute in the 

| Book of the Statutes at large) That, notwithſtanding that Act, the 
King might Continue any of the ſaid Monaſteries, Oc. which He 


did; and ſo were not Diſſolved till the 31 H. 8. and therefore are 


within the Branch of the ſaid Act concerning the Diſcharge of 'Tithe. 
And now tho Titles of Diſcharge under the 31 H. 8. are loſt, and 

the Manner of Diſcharge cannot be made out at this Day; yet if the 
Lands of a Religious Houſe have been held ſince the Diſſolution freed 


from the Payment of Tithes, it ſhall be intended that they were 


Held ſo before; and Preſcription ſhall be allowed for a Diſcharge of 


11 Rep. 14. 
Hob. 297. 


Tithes under that Statute, either abſolutely De uon Decimando for 

All Tithes, or for this ar. chat Sort; Wee. 
All theſe Titles may be ſupported by f Preſcription; and from 

hence all other Preſcriptions De gn Decimando are ſuppoſed to have 


their Beginning. 


So that by Virtue of the 31 H.8. a Layman Patentee of the King 


may preſcribe (generally without ſhewing How) In non Decimando 


for 
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for Abbey Lands, as under an Abbot's 'T itle ; which He could not do 
for any Lands by the Common Law upon any Account: 


By the 32 H. 8. chap. 24. The King ſhall enjoy the Mafort, Par- 
ſonages, 7, thes, &c. Privileges, &c. of the Hoſpital of St. John of 
Jeruſalem. _ » 


But Cure, Whether theſe Lands are freed from the Payment of Kev. 225 | 
%% in $40 e I WR Se, 8 
See the 2 H. 4. chap. 4. 7 H. 4. chap. 6. And ſee the Notes on the ae 
27 H. S. chap. 28. and 31 H. 8. chap. 13, Gc. in Danverss Abr. 

'Tit. Diſmes, 618, 619, 620. See alſo the 1 Ed. 6. chap. 14. The 

Act For Chantries Collegiate, and the 2 Rep. 46, 47, 48, 49. 


By the 2 &3 Ed. 6. chap. 13. Nome ſhall pay Tithes for Lands 

otherwiſe than they were paid Forty Tears before, nor where by the 
Laws and Statutes of this Realm, or by any Privilege, or Preſcription, 

they are not chargeable, or that are Diſcharged by any Compoſition 

 _ Since the Diſſolution of Monaſteries, Gc. the Learning of Profeſ- 
fron, Deraigument, &c. is out of Uſe, „„ 


IV. A Tenure is the & Manner whereby Tenements are Holden of Of Tenures 


a Lord; or the Service that the Tenant oweth to the Lord. There 7 Services. | 


AO g | | 25 6 1 Inſt, 1. a. 
can be no Tenure without ſome Service; becauſe the Service makes 93. a, 


the Tenure. [See Lord and Tenant, Book 1. chap. 6. and Of an 
Eſtate by Copy of Conrt-Roll, Book 2. chap. 1.] Theſe 'Tenures 
and Services were Divided into Twelve Parts, (viz.) Homage; Eſcu- 
age, Knight-Service, Homage Anceſirel, Burgage, Villenage, Grand 
Ser jeani), Petit Serjeanty, Frankalmoign, Fealty, Socage and Rents. 
By the 12 Car. 2. chap. 24. All Tenures are turn d into Free and 
Common Socage ; and all Tenures by Knight-Service in Capite and 
Socage in Capite aud the Fruits and kee thereof are taten 
away. And all Tenures to be created by the King ſhall be in Free So- 
cage only, and not in Capite; ſaving Rents, ; "eg and ant d 
Court, and Services incident to Common Socage, &c. and ſaving Te- 
nures in Frankalmoign, By Copy, and Grand Serjeanty ; other than 
Charges incident to Knight-Service. VVV 


n A Tenure in Capite, in Common Underſtanding, was only ap- » F. N. B. 5. 
plied to the King as of His Perſon and Crown, that is; as He is King, w$ Nn. 
(tor the Defence of Him and His Crown) and not when the Land is 2 Ink. 64. 
holden of the King, as of any Honour, Manor, &c. The Original . 
Tenure muſt be created by the King. It was not ſufficient that It D.. 66. 6g. 
was Held only of the Perſon of the King; for the Land might come 
to Him by Eſcheat. 'Tenure in Capite largely taken was ſometimes 
| Fe to a Subject, when One held of a Common Perſon, as of His 
erſon. „ . 
It remaineth therefore that I ſpeak. only of Grand Serjeanty, Petit 
Serjeanty, Frankalmoign, Fealty, Socage and Rent. q 8 . 
og * Ws - Ea 1. Grand 
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182 An Inſtitute of the Book II. 
= =o _ 1 i Grand Sep ran (from Searjeant, a Waiter) is a Tenure 
= r Init. 105. P. whereby one holds his Lands of the King by ſuch Services as He 
W | 5 - ought to do in His proper Perſon to the King at His Coronation, It 


may concem Matters Military, or Services of Honour in Peace ; as 
to be the King's Carver, Butler, Ge. at His Coronation. Tenant by 
f Grand Serjeanty was ſaid to hold by Knight's Service, becauſe the 
= King had Ward and Marriage of ſuch Tenant; and tho' 'Theſe are ta- 
3 ken away by the 12 Car. 2. chap. 24. yet the Honorary Services of 
Grand Serjeanty ſtill Remain, [See 1 Ed. 3. Hat. 2. chap. 12.] 


9 lit. 15 2. k Petit Serjeanty is, where a Man holds His Lands of the King, 
| 1 Inſt. 108. 8. to yield to Him yearly a Bow, a Sword, (5c. in Effect payable Yearly 
1 Ii, e re 5 
= Ih. 3. 1 Frankalmoign (Libera 1 Free Alms) is the only 
my | 94 Rs - . Ty f Gn 

1 a. & b. Spiritual Service ; and 1s where an Eccleſiaſtical Corporation, Sole or 
= Aggregate, holdeth to Them and Their Succeſſors, of ſome Lord 
1 and His Heirs in Pure and Perpetual Alms. Perpetual ſuppoſes it to 


be a Fee Simple, tho' it may paſs without the Word Succeſſors. The 
Word Fand or Free Diſtinguiſhes it from a Tenure by Divine Ser- 
v laſt. 99. vice; for ® that is certain, and Fanftalmoign is uncertain; tho Both Wil 


. now are reduced to a Certainty, according to the Form of our Litur- 
VV | gy. A Lay Perſon cannot hold an Free ms. And when A Grant 
n Lit. 137. , Oy | 


FS is in Free Alms, u no mention is to be made of any Manner 
Hr 23: olf Service, for it is free from any Temporal Service, and is 
lit. 140. of the Higheſt Nature, becauſe it is a Tenure by Spiritual Ser- 


1 1 Te, b.-vice. None can hold in Frankalmoign but only by Preſcription, or 
= 5 3 by Force of ſome Grant made before the Statutes of Mortmain, 
1 Ed. 1. chap. 36. and Ogia Emptores Terrarum, or 18 Ed. 1. chap. 1. 
F So that the Tenure cannot be created at this Day to Hold of a Foun- 
1 der and His Heirs in Frankalmoign or Free Alms. But the King is 


not reſtrained by the Statutes, nor a Subject, that is Licenſed or Diſ- 
1 penſed with by the King, to make ſuch a Grant. [See 7 & 8 JF. 3. 
[i Chap. 37. by which the King himſelf may Diſpenſe with the Statutes 
= of Mortmain, and See Of Mortmain, chap. 4. paſt.] For tho' the 
= r Lit. 141. Alienation is * prohibited, yet if all Parties conſent in whoſe Pavour 
f 3 24 * the Prohibition is made, the Grant is Good. And the ? Reaſon, 
5 Way a Grant in Frankalmoign ſince the Statute of Quia Emptores 
3 Terrarum is void except in Caſe of the King, is becauſe none can 
| 5 Hold in Frazkalmoign but of the Donor; whereas, That Statute 
"r Iſt, obliges to Hold of the Chief Lord, by the ſame Service by which 
*23. ** the Feoffor himſelf held. But the King i may Grant away any Eſtate, 
| and reſerve the Tenure to Himſelf _ 5 1 
1 1 If an Eccleſiaſtical Perſon holds by Fealty and certain Rent, the _ 
306. b. Lord at this Day may r confirm His Eſtate to Hold to Him and His 
Sueccefſlors in Fankalmoign. For the former Services are Extinct, 
and nothing is Reſerved but that He ſhould Hold of him, which He 
did before. So that this Change is not within the Statute of Qua 
Embptores Terrarum. ee 
Lit. 135, A Tenure in Frankalmoign is incident to the © Inheritable Blood 
Inſt 95. b. of the Donor or Founder; except in Caſe of the King, Ba 


h 5 


— 1 


* Alienatio licet Prohibeatur, Conſenſu tamen Omnium, 
poteſt Fieri. 1 Inſt. 98. b. 99. a. | 
nilibet poteſt renunciare Furi pro ſe introductu. 1 Inſt. 99. a. 223. b. 


in quorum Favvrem prohibits ef, 


eth His Land. And He that holdeth Land by this Oath only, holdeth 
in the freeſt Manner that any Subject can do. But bare Tenant at 


Lord by certain Service for all Manner of Service, ſo that the Te- ; 7 


FC ˙ ll, et. a ES ns 4 


But as to Incorporeal Inheritances the Reſervation may be good by 
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Grant in Frankalmoion to Hold of Him and His Suctceſſors. And if 
thoſe that Hold their Tenements in Frankalmoigu e fail to do ſuch * Lie, ve. 


* 


5 Divine Service as they ought, the Lord may Complain. of it, accord- 1% 96. + 


ing to the. Courſe of the Eccleſiaſtical Law, to their Ordinary or Vi- 
ſitor, which is the King if He is Founder, or a Subject if He was ap- 
pointed Viſitor upon the Foundation. And the Ordinary or Viſitor 
ought to puniſh the Negle& according to the Eccleſiaſtical Laws. 


But for u Divine Service in certain (as to read Prayers every Friday, Lit. 137. 


or to Diſtribute Alms to Poor Men, &c.) the Lord may Diſtrain for Iaft. 96. b. 
it, becauſe Fralty is incident to it. , 
This Tenure in Frankalmoigu is an Antient Grant; and therefore 


ſhall be allowed as the Law was then taken. It is chiefly to be met 
with in Grants to Religious Houſes, Biſhops, Deans, Deans and 
Chapters, Colleges, Hoſpitals, &c. But tho' it may poſſibly be made 
at this Day, it is out of Uſe. Ar Lye, 


— 


* 


4. Freaky, (Fides, Fidelitas) ignifieth an Oath taken at the Ad- Hir 5. 


mittance of age ee to be True to the Lord, of whom He hold- 90, 67:6. 


y Will at the Common Law ſhall not do Fealty, for He hath no : Lit. 132. 


certain Eſtate ; and becauſe the Matter of an Oath ought to be cer- 7 Ialt. 93. b. 
| tain. Leſſee for Life or Years ought to do Fealty to the Leſſor; for 
They hold of Him; and there can be no Tenure without ſome Ser- 
vice. The Service makes the Tenure, - * Fealty is incident to all Lit. 13 7. 


BY Manner of 'Tenures, except Franka!moign. 


This Oath of Fealty is not Aboliſhed, but it is * Neglected. afl. 68 4, 
5. Socage (a Soca, a Plough) is when the Tenant holdeth of the * Lit. 117, 


. . $ . | of te | I Inſt. 86. a | 
nure is not Knight-Service. Since the Statute of the 1 2 Car. 2. chap. 24. 


abovemention'd,. every Temporal Tenure of a Subject is in Socage. 
But Grand Serjeanty holden of the King, and Frankalmoign (being 
a Spiritual Service) is not in Socage. If a Man holds by Fealty only, 


e ſuch Service is Jenure in Socage. d In antient Time, Tenants in F 718: 
Sccage at certain Days in the Year” Plough'd and Sow'd the Lord's 16, 16 


 Demeſnes. Under the Service of the Plough all Services of Huf- 1 It. 86. 
| bandry were included. But afterwards ſuch Services were changed : & b. 
into Annual Rent of Money, c. yet the Name of Socage remain- 
eth. And in divers Places 'Fenants do ſuch Services with their 
Ploughs. 'Fenure by 


y Petit Ser jeauty and in Burgage are but Tenures 
by. Serage nnn; ½d½ßß oo 
6. A Rent (Redditus) is a Sum of Money or other Conſideration 1 Toft. 14. 
iſſuing Yearly out of Lands or Tenements. It is reſerved out of the „ 5 To 
Profits of the Land, and is not due till the Tenant takes the Profits. T2 
Yet a Rent may be |, every f Two, Three or more Years ; . Ia! 47. . 
but it muſt be reſerved to the Feoffor, Donor or Le ſſor, and not to a 8 laſt. 
Stranger; except in the Caſe of the King, who may reſerve Rent to 4 b. 

a Stranger, Regularly it muſt be reſerved out of a h Corporeal In- » : 1ſt. 7. 
heritance, whereunto the Grantor may have Recourſe to Diſtrain. 11 
Way of Contract, to have an Action of Debt. A Rent may be re- 

ſerved out of a Reverſion or Remainder of Lands, for the apparent 


— 


Poſſibility that They may come in Poſſeſſion. Rent is not & Thing 


merely in Action, becauſe it may be i granted over. It muſt be 1 Ing. 


* Certain 92. b. 
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* rIoſt. k Certain, or that which may be reduced to a Certainty ; and may 
98. 263.8, be of Hens, Popper, Attendance, &c. as well as Money, . 
e For a farther Enquiry into the Nature of Rent it may be needful 
to conſider, 1. How Rents are Divided. 2. The Payment of Rents. 
3. The Acceptance of a Rent. 4. Demand and Tender of it. 5. Pi- 
firefſes for Non-payment. 6, The Apportionment and Extingui ſb- 
Lit. 213. 1. How Rents are Divided? There are! Three Sorts of Rents ; 
"a7 Rent-Seroice, Rent-Charge, and Rent- Seck. Rent-Service (ſo called, 
141.b.142.a, becauſe it is ever accompanied with fome Corporeal Service, as Feal- 
tp at leaſt) is where one upon a Gift in Tail, or Leaſe for Life or 
Years, does reſerve to Himſelf a certain Rept, while the Reverſion 
of the Lands and 'Tenements continues in Him. Therefore if a Ter- 
mor grants all his Term, rendring Rent, He cannot Diſtrain for it. 
[See Poſtea.] This is a moſt certain Mark to know it to be a Rent 
Service. But the Rem, tho' it be Incident to the Reverſion, Is not 
» Inſt. m jnſeparably Incident ; for one may Grant the Reperſion and not the 
14 %/% Nen. If Rent-Service is behind at the Day in which it ought to be 
Lit. 213. paid, the Landlord may Diſtrain for it by the a Common Law, with- 
Inf 142-2. out any particular Agreement or Proviſion; tho' a Clauſe of Diſtreſs 
118 is uſually added in a Leaſe in Writing, (5c. It cannot be Reſerved 
out of any Inheritance but ſuch as is Manurable, whereunto the 
Landlord may Enter and take a Diſtreſs; as out of Lands and Tene- 
ments, Reverſions; Remainders; but not out of Inheritances Incorpo- 
real, except in caſe of the King. [See Of Rem, ſupra. © 
i it. 2 A Rent-Charge is where a Man by Deed maketh His Eſtate over 
1 3 Inft.143Þ. to another in Fee, or by Gift in Tail, the Remainder over in Fee, 
ol ora Leaſe for Life, Remainder over in Fee, or any other Grant 
4 . | where the whole Eſtate paſſeth, and by the ſame Deed reſerveth to 
: 


Him and His Heirs a certain Rent; and covenanteth, That if the 

Rent be behind, it ſhall be Lawful to Him and His Heirs to Diſtrain, 
Sc. Such a Rent is called a Rent-Charge, becauſe ſuch Lands are 
charged with ſuch Diſtreſt by Force of the Mriting only, and not by 
Common Law; as in the Caſe of a Rent-Seroice. This muſt be a 
Conveyance in Fee either in Poſſeſſion, or Remainder, or a Grant of 
the whole Eſtate, to make a Rent-Charge; for the Reverſion is not 
dio be in the Feoffor, as is requiſite in a Rent-Seroice. Alſo, If one 
Lit. 218. ſeiſed of Land P Grants by Deed an Yearly Rent iſſuing out of it to 
14 ba. 3444. Another, (as He reſerved the Rent to Himſelf before) in Fee, Fee- 
tail, for Term of Life, or Years, with a Clauſe of Diſtreſs, ſuch Rent 
1 is a Rent-Charge. And if one ſeiſed of Lands in Fee binds his 
laſt. 4 Goods and Lands ſor the Payment of an Yearly Rent, this is a good 
7 Rent-Charge with Power to Diſtrain. So that a Rent- Charge may 
„baer ng Ray. TIS ET ns 
Lit.217, Rent-Seck t (Redditas Siccus) is where & Man by Deed maketh 
235, 236, Over his Eſtate to Another, and Reſeroeth to Him and His Heirs 4 
e Rent, or Grameth a Rent iſſuing out of His Eſtate in Fee, 
Fee-tail, for Life, or Years, without any Clauſe of Diſtreſs in the 
Deed. Now he cannot Diſtrain, becauſe He hath not Seiſin of th# 
Rent, and no Diſtrefs is Incident to it; but he may have other R. 
medy when he hath not Seiſin of it. And becauſe he cannot have as 
Diſtreſs, it is called a Dry Rent ; there being no Reverſion, or ow 


' 
\ 


n 


Chap. =, Laws of Englarid. 185 
cular Charge to enable him to it. But if the King ( hath a Rent- Sech, Kelv. 
he may Diſtrain for it. e e 
Io theſe Three Sorts of Rents may be added a Rent Reſerved up» 
on a Leaſe at Will, called * Rent Diſtrainable of Common Right. 1 Inft 
Alſo a Man may have a Rent iſſuing out of Land by u Preſcription. 2, 
And there are * other Rents (tho' not properly called Rents). reſer- 144.2. 
ved by Contract or Deed, which creates them with Clauſe of Diſtreſs * Lit. 345- 
without a Tenure, againſt the Natural Courſe of the Law, as in 1 8 
Common Practice. Such Rent is rather a Penalty of an Annual Sum x; 
in Groſs. But Note, 'That in all Caſes by late Statutes a Landlord 
may Diſtrain for his Rent upon any Contradt. See the Statutes con- 
= cerning Diftreſſes, poſt.] So that I do not underſtand the great Uſe 
4 now. to be made by Diſtinguiſhing upon theſe ſeveral Kinds of Rent 
e, 55 £904 J Op te og” 
Fou will often hear of Fee-Farm Rent, Cuit-Rent, Rack-Rent, 

Old Rent and Improv'd Rent. / A Fee-Farm Rent (Feudi Firma) v F. N. B. 
is where Land is Held of Another in Fee, for fo much Rent as it is rea- —_— 
ſonably worth, or at leaſt to the Fourth Part of the Value. OQuit-Rent Fahey. by 
(or White Rent, becauſe paid in Silver; Or 0z4et-Rent, becauſe up- z Inft. 44, 
on Payment the Tenant is Quiet, Quit and Free for that Time) is a“ 
= Certain Small Rent payable yearly by the Tenant to his Landlord. 
Ihe Tenants of moſt Manors pay ſuch a ſmall yearly Rent. Rack-= 
; Rent is ſuppoſed to be the full yearly Value of the Land payable by 
the Tenant for Life, Years, &c. Old-Rent is that yearly Rent which 4 

was always paid, neither more nor leſs, the Tenant being ſuppoſed 
to have a Good Bargain. Improved Rent is where the Old Rent has 
been raiſed, or where an Improvement has been made of the Rent, 
Here Purchaſers are more Cautious than where Lands are let at the 
MER MSC on AS Ra vet 
2. Concerning Payment of Rent, it is to be obſerved; That Mo- 
ney given as Parcel of the Rent by way of Seiſin ſhall not be 2 aba- f laſt. 
ted out of the Rent; or that if Money is given as Payment of the 315... 

Rent, or as Parcel of it, it ſhall not be applied to the Payment of 
any other Debt, as for Wares Sold, &c. by the Receiver; for the 


* 


8 


not according to the Words of the Receiver how He would accept it. * Cro. 65. 
If one ſeiſed of Lands in Fee maketh a Leaſe of the fame Land 
for Ten Years, yielding to Him and His Heirs a Yearly Rent of 
Twenty Pounds at the Feaſt of &. Michael, b or withiz One Month 


the Reverſion, (and not to the Executors, as where Rent is due and 
behind, ) becauſe this was not Due untill the End of the Month. So 
the Rent muſt be paid to the Heir, if the Leſſor dies before 

any fix d Day of Payment. If the Leſſor dies upon the Day of 
Payment, if the Rent is unpaid, the Heir ſhall have it. For the 
Rent is not due till the laſt Minute of the Natural Day. © But if ©: © Rep. 
it be paid that Morning before the Leſſor dies, his Executor ſhall re- Ing 13 
tain it againſt the Heir; but not againſt the King. If the Leſſor . & b. 
lives to the Day of Payment, a Payment before the Day appointed, | 

is in Law a Payment at the Day; and a Payment at another Place is 
good, as if Received at the Place limited in the Condition, If one 
ſeiſed in Fee lets Lands for certain Years, and reſerves a Rent to 

e Ss 1 Himſelf, 


By 


Payment is to be in that Manner which one would pay it, and ; Rep. 117 


$ 0 . „ 8 
after; if the Leſſor dieth between the Feaſt of St. Michael, and the 1 5 
End of the Month, the Rent muſt be paid to the Heir as Incident to Sund. 287. 
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Himſelh, not to Him and His Heirs, the Rent ſhall Determine by His 
1 Iaſt. Death, if He dies within the Term. If He reſerves a Rent d Gene. 
n rally without ſhewing to whom it ſhall go, it ſhall go to His Heirs, 
2 S. dod. 351. If He reſerves It to Himſelf or His Heirs, It is void as to the Heir, 

r Ventr. 161. If He reſerves a Rent to Him and His 4jgns, the Rent ſhall Deter- 
2 Lev. 13- mine by His Death, becauſe the Reſervation is good only during his 

Life. So if He reſerves a Rent to him and his Executors, it ſhall 
End by his Death; becauſe the Heir hath the Reverſion, and the 

Rent is Incident to the Reverſion. But It has been reſolved, That a 
Rent Reſerved to the Leſſor, and His Executors and Aſſigns, during 

the Term, ſhall go to the Heir, becauſe the Rent after the Deceaſe 

- of the Leſſor comes in lieu of the Land, which had deſcended to the 
Flow: Heir. © But if the Rent is reſerved to the Leſſor, his Heirs and A 


1 ad 47. x. Hu, then the Aſſigns of the Reverſion ſhall enjoy it, if the Rent is 


„* 


itute of the 


. 


* 
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1 = wh 


—_— 


incident to the Inheritance. 1 N „55 
I a Leaſe is made for Years yielding an Yearly Rent at the Feaſts 
of St. Micbacl, and the Aununciation of our Lady, or within Twelve 
o Rep 129. Days after every of the ſaid Feaſts, f or Days of Payment thereof, 
hat then the Fi Leaſe ſhall- be void; the Tenant or Leſſee has 
Twelve Days after the Twelve Days to pay the ſaid Rent; for the 
_ 'Fwelfth Day after the Feaſt was a Day of Payment. But if the 


1 Clauſe in the Leaſe had been, That if the Rent is behind for the 
fil SHßpace of Twelve Days next after either of the ſaid Feaſt-Days of 
=. Payment, here the 'Tenant hath but Twelve Days allowed him. 


If a Tenant for Lyfe lets a Leaſe for a certain Number of Years, 
if He ſhall ſo long live, the Rent to be paid at the Four moſt uſual 
Feaſts in the Lear; if the 'Tenant for Life dieth before a Quarter Day, 


= 510 Rep. or Day of Payment, # the Tenant is Diſcharged of the Rent for that MM 
1 27, 19. Quarter by the Act of God. So a Parſon made a Leaſe for Years, ren- 
1 Aring Rent at the Feaſt of St. Michael, or within One Month after, 
1 aäkä and the Parſon died Ten Days after the Feaſt of &. Michael, and was 


5 barr'd of his whole Rent, becauſe He died before the Rent was due. 
—_ If a Tenant for Life dies but an Hour before the Day of Payment, 
= there can be no Rent due to him. Therefore, Theſe that have 
= T. Eſtates only for Life would do well to divide the Rent, and make'it 
ne payable Weekly or Monthly, tho' they receive it but Half Yearly, &c. 


i = or elſe let them have a Covenant in their Leaſes to oblige their Te- 

1 8 nants to pay to their Executors for ſo much of the Profits as they 

= hall receive, in Proportion to the whole Rent, in Caſe the Landlord Wi 
[ or Leſſor ſhould die before any Day of Payment. There can be but q 
] little Loſs by a Weekly or Monthly Reſervation. Otherwiſe without 4 


this Care the Tenant may receive the Profits of the Eſtate, and de- 
tain the Rent too, by quitting the Eſtate upon the Death of his 
Landlord, who did not live till the Rent was Due; by this Way 
barring thoſe in Remainder or Reverfion, c. of the Rent; becauſe 
He hath taken care not to be their Tenant at the Day of Payment. 
This has been often done by the Tenants of Biſhops, Deans, Arch 
deacons, Prebendaries, Parſons, Vicars, Widows endowed by Com- 
mon Law, or having Joyntures in lieu of Dower according to rhe Sta- 
tate, Gg. for want of due Care and Foreſight, [See of the Redden- 
CCT 5 r 
"5 Rep. 51. h If a Rent is reſerved upon a Leaſe for Years of Lands at Four 
11 55 b uſual Feaſts in the Year, the Leſſor ſhall have an Action of 7 — 
292. b. 2 155 . | ter 


© 
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after the firſt Day of Failure; becauſe the ſame is accounted in Law 
a Reſervation of Parcel of the Profits of the Land. So that every 
Quarter's Rent is a i ſeveral Debt. k Thus it is of a Coocrart, or 5 1 Vent. 
Promiſe, or Recogniſancè to pay a Hundred Pounds at five ſeveral 1 
Days after the firſt Default. Let if one Leaſeth a Stock of Cattle, 10 Kew. cf 
or other ! Perſonal Goods, and the Rent is to be paid at ſeveral 1 Inſt. 292. b. 
Days, the Leſſor muſt tarry until all the Days are expired, becauſe it * 395, 
is All but One Perſonal Contract. And ſo it is of a Bond or Contract mi Rep. 9 4. 
for Payment of ® ſeveral Sums of Money. Note, a Diverſity between 3 Nb, 
Real and Perſonal Contracts, and between Debts and Covenants, or b. 29 bf. 
Promiſes. ¶ See Recognizance, Obligation, chap. 3. infra. Of Action 5 Rep. 8 1. 
of Debt, Book 4. chap. 4s | 15 | | 745 „„ | - 00 op. 036, 
When One is to pay Rent at a certain Day, He hath all that Day  — 
until Night to pay it, but ſo that the Receiver may ſee to tell it. , Rep. 114 | 
And when a Common Perſon appoints o no Place of Payment of his. . . 
Rent, the Law appoints it to be upon the Land; but in Caſe of the 73. | 
King, the Payment muſt be at the Exchequer, or to his Receiver, If * laſt 201. b. — 
a2 Man is bound in an Obligation to pay his Rent at a Day, P he * Noy's Max, — | 
muſt ſeek out his Landlord to pay him 79“ 5 
[See the 18 Eliz. chap. 6. Concerning Rent in Corn payable to Col- e ; 
| leges, &c. See alſo of an Acquittance, poſt, chap. 3.1 3 ES 1 1 
3. Acceptance is as it were an Agreement unto ſome Act done be- 
fore, which might have been avoided, if ſuch Agreement had not 
been. So Acceptance of a next Rent due at a Day 1 afterwards, ſhall * 3 Rep. 64, z 
bar one to enter for a Condition broken before by Reaſon of the *%, b. 41 
| Non-Payment of the Rent, becauſe He now affirmeth the Leaſe to 1 Cro. 528. = 
| have Continuance, which He might have avoided had He not ac .) | 
cepted the Rent. So a Diſtreſs affirmeth the Continuance of the 0 
Rent in ſuch Caſe. But if the Rent was due before, and thereby the 
Condition broken, One may receive that Rent and yet Re-enter. And 
if He acceptether Part of the Rent, He may enter for a Condition 1 laſt. 
broken, and retain the Land until He has the whole Rent. If there: 
is a Leaſe for Years rendring Rent with Condition, That if the Le 
fee Aigus his Term that the Leſſor may Re-enter, the Leſſee aſ- 
ſigneth, and the Leſſor receiveth the Rent of the Aſſignee, not 
Hearing of the Aſſignment, ſ or not having Notice of it, He may Re- Nr, 65. 
enter notwithſtanding the Hoceptance of the Rent. 55. 


ef a leſſer Sum is paid in Satisfaction of the Whole, this cannot 2 Cro. 334 3 
be Satisfaction for the Whole; unleſs acknowledged to be ſo by 4c- ing. ä 
quittance under Seal. And ſo when a Contract is made by Writing 212. b. = 
to do any Collateral Act, it cannot be altered without Writing. [See 5 2 1 1 

for Payment of Money before the Day, or in another Place, &c. and . 
: cp -- fo In Payment of Rent, ſupra, and ſee Of Accord, 

A — That where an Eſtate. or Leaſe for Tears is u i pſo facto * 1 Inſt. 


void by the Condition or Limitation, no Acceptance of the Rent af- {pug 1 * 
: . . 6 0 4 5 , . 41. o 

terwards can make it have a Continuance. Otherwiſe, if it is an 3 Rep. 59, 

Eſtate only goidable by Entry, tho' it is ſaid, it ſhall be 15 Tal ©: $4605 


void; as A Leaſe for iLife, or an Eſtate of Freehold ; for an Eſtate of * 


Freehold cannot Begin or End without Ceremony. Here Acceptance 
of the Rent due at àa Day afterwards ſhall bar the Leſſor of His En- 


1 
het 


— —— — 
1 * 


Terms of if a Man and his Wife, ſeiſed of Land in Right of his Wife, makes 


e Wife accepts the Rent, the Leaſe is affirmed, after the Rent was due 
to Her. [See Of Leaſes, chap. 3. poſt.. 1 
4. Of Demand and Tender of Rent. tha: 
It behoveth all Perſons that would Re-exter upon their 'Tenants, 
N to make a Y Demand of their Rent, and it behoveth Tenants to 
7? 1Inft.2or. Tender their Rent to prevent the Re-entry. e 


ä Noy's Max. 
SO 


354 into the Land, Diſtreſs for the Rent, &c. A Demand muit be in 


7 1 8 Houſe or Land is ſufficient. It need not be Demanded at the very 
„h b Time it is due, but at any Time after, whether the Tenant be pre- 
v Rep. 28, ſent or no, if you are to Diſtrain. But Obſerve theſe Things as to 
29 bs «- Of 
xþ * Condition tending to the Deſtruction of the Eſtate. © He that would 


„ Inft. 201. the Land if there is no Houſe. "2, IF there is a Houſe, at the Fore- 
4 Rep. 73. Door, the moſt notorious Place. It is not material whether any Per- 


2 Lit. 233. not paid (whether the Tenant is Abſent or Preſent) this is a Denial in 
1 Taft. 153.b. Law, tho' there are no Words of Denial. © One may reſerve a Rent 


1Inſt,2v3.3. Hold the Land till He is ſatisfied or paid the Rent behind, G. In this 
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An Inſtitute of the Book II. 


Rent and neglecting to Re- enter. As no Entry is required upon 3 
Leaſe for Years, it is utterly void. So if a Parſon, Vicar or 
Prebendary, makes a Leaſe for Years rendring Rent, and dieth, 
tho the Succeſſor accepteth the Rent, it is not good; for the Leaſe 
was void by his Death; Otherwiſe of a Leaſe for Life. The Accep- 
tance of Rent by the Maſter of an Aggregate Body, ſhall not hurt 
the Aggregate Body where the Leaſe is void. If Tenant for Life 
leaſeth Lands for Years and dies, the Leaſe is void. And tho' He in 
| Remainder accepts the Rent, it is void. So if Tenant in Dower 
leaſeth for Years and dies, and the Heir accepts the Rent. * But 


* ea by Deed reſerving Rent, and the Husband dieth, yet if the 


b. 202. a. 


1. A Demand is a calling upon a Man for any Thing due. It is 
z twofold, Expreſs or Implied. Expreſs when one bringeth an Action 
2 8 Rep. 793, for his Rent, Gc. Imphed is done without any Words, as by Entry 


1 loft. 291 b. Perſon, or by lawful Attorney, in the Preſence of Witneſſes. If one 
LEO is to bring an Aſſiſe, or Diſtrain for Rent, after Demand to be made 

 _ He ought to Demand the Rent upon the Lands out of which the 
2 Lit. 233. Rent is iſſuing. But if there is a Houſe or Land, a Demand at the 


Place and Time of Demand, in Caſe of Re-entry for Breach of a 


201. b. Enter for a Condition broken, muſt 1. Demand the Rent. 2. Upon 
b. 202. a. 


ſon be in the Houſe or no. So if a Feoffment is of a Wood only, the 
Demand muſt be at the Gate of the Wood, or other moſt notorious 
Place. 4. If the Appointment is at any other Place from the Land, the 
Demand muſt be at that Place. 5. The Time of Demand muſt be 
certain, that the Tenant may be there to pay the Rent. The laſt 
Time of Demand of the Rent, is ſuch a Convenient Time before the 
_ Sun-ſetting of the laſt Day of Payment, as the Money may be num- 
ber d. The Leſſor, or his ſufficient Attorney muſt remain upon the 
Land the laſt Day on which the Rent due js to be paid, until it be 
Dark that He cannot ſee to tell the Money. d And if the Money is 


„Lit. 327. on Condition, That if the Rent is behind He ſhall Re-enter, and 


Caſe if the Rent is behind, or All or in Part unpaid at the Day, He may 
Re-enter. But when the Feoffee, &c. pays or Tenders on the Land 
All the Arrears, the Feoffee, &c. may Enter again. For the Feoffor, 
c. has only an Intereſt, not the Freeh 01d, to take the Profits in the 
e | 5 | Nature 


1 


8 a. ed. leet tt. 


Laws of England. „ 


Chap. 2. 


Foo 4 — 


Nature of a Diſtreſs. Here the Profits ſhall not go in Part of Satiſ- 
faction of the Rent. Otherwiſe, If He was to Hold the Land till He 
was paid by the Profits thereof. f. a „ 
In the Caſe of the f King a Demand is not neceſſary. But if the , rep 73 
King grants over the Reverſion of his Leaſe to a Common Perſon 5 Rep. 26. 
and his Heirs, He in the Reverſion ought to make a Demand upon 
the Land, Go" 271 
A Demand of Rent cannot be made by a Bayliff upon Condition 
of Re- entry. When any Sum is to be forfeited s Nomine Pang for : 7 Rep 18. 
Non-payment of the Rent at the Time, (5c. the Demand of the 2? Inft. 89. 
Rent ought to be preciſely at the Day in reſpe& of the Penalty: 3 Cro. 78,7). 
And if there is a General Obligation for the Performance of Cove - 
= nants, It doth not alter the Nature of the Rent; but it ought to be 
= Demanded, notwithſtanding the Obligation. IR 195 


2. A h Tender is an Offer to pay the Rent. i It may be of Money » (106 415.8. 
in a Purſe or Bag without Telling the fame. For it is the Duty of * :laft.:08.4. 

him that is to receive it to put it out and tell it. But a Tender ß 
Rent muſt be of the whole Rent without Deduction of Taxes, GoGo. 

(for Stoppage is no Payment) unleſs it is agreed to be otherwiſe. k A « 1laſt 202.3. ; 
Tender upon any Part of the Land, or at any Time of the laſt bay 
of Payment, ſaveth the Condition for that Time, tho' the Landlord d = 
refuſeth it. [See Of Reſcons, infra.) 7 ae a re ant 
I his is the ſtrict Law concerning Demand and Tender of Rent. 

But by Agreements theſe Niceties are uſually prevented, either by Co- 
venant to pay on Demand in Writing left at ſuch a Place, or abſolute 4 
ly by Covenant to pay at ſuch a Place, on ſuch a Day, 11 De- 1; Rep. 4% "= 


mand. [See Of Obligations, chap. 3. Where a Tender of a Sum in —— 
%%% ⁵ // pn ð⅛ðłê . ĩͤ 3 
= 5. There may be a Diſtreſs for Non- payment of Rent. Therefore 95 : 
_ enquire 1. What is a Diſtreſs. 2. For what one may Diſtrain. 3. What e | 
Things may be Diſtrained or not. 4. How it may be made. 5. Of | 
Rakes an Read: ½ . ᷣ , no ͤ ͤ ͤB——· . 
1. A Diftreſs (Diſtrictio) is a Thing found upon the ſame Land, = Terms of 
and taken for Rent behind, or other rz or for Damage: feaſant 2 Lew, v. 
C.. e. Hurt done) tho' the Property of the Thing belongeth to a Stran- | fad” 1 
ger. n A Diſtreſs is either Finite or Infinite. Finite, is that which * Terms of I 
is Limited by Law how often it ſhall be made to bring the Party to 2 2 { 
Trial of the Action, as once or twice. Infinite is without Limitation, „% 
= until the Party appears; as againſt a Juror that refuſeth to appear, GoC”“0 . — 
F But I am ſpeaking of a Diſtreſs for Rent. Therefore Ks 
= 2. For abort may t ! d to oper gs TEN 5 
= A Landlord may Diſtrain of ® Common. Right for Rent-Service, * Dr. & Stud, 7 
| and all Manner of Services, or for a Rent ET upon a Gift in reg = = 
| "Tail, Leaſe for Life, or Years, or at Will, tho' there be no Clauſe Lit 53, 33:. 2 
of Diſtreſs in the Leaſe, provided that He-reſerves the Reverſion to! I*ſt. 57.b. _ 
himſelf, Therefore tho' the Diſtreſs is Reſerved, if the Rent is un- 's of ; 
paid for Ten Days, &c. yet the Leſſor may diſtrain the next Day af — 
ter It is due. For the Words are Affirmative, and cannot Reſtrain that j 
which is of Common Right. But a Man may not Diſtrain for Rent 
after the Leaſe is expired. [Yet ſee the Statute izfro.] One cannot 
Diſtrain upon a Feoffment in Fee for Rent, unleſs a Diſtreſs is expreſ- 
ly reſerved in the Deed; nor for P Debt, Treſpaſs, Ge. 
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41 Inſt. 47. 
a. & b. 

1 Roll. Abr. 
666, 667. 


3. A Diſtreſs may be of ſeveral Things, but not of all Things, A 
Diftreſs taken for Rent 4 muſt be, 1. Of a Thing whereof a valuable 
Property is in ſome Body either General or Special, | See chap. 5. poſt. 
T berefors Dogs, Conies, and Things Feræ Naturæ cannot be di- 
ſtrained. But 2. When one is Riding on a Horſe, or hath an Ax in 
his Hand cutting down Wood, or when one carries any Thing about 
Him, theſe cannot be Diſtrained. But a Horſe with the Rider on it 
may be Diſtrained Damage-Fraſant, and led to the Pound with the 


r 1 Sid. 422, 1 Rider upon Him. Quære. 3. Valuable Things that are in Trade 


O 
7 


ſhall not be Diſtrained for Rent; as a Horſe that is ſhooing in a 


+ lol of Smith's Shop ſhall not be Diſtrained for the Rent of the Shop, nor a 


Horſe in an Inn, nor Materials in a Weaver's or Taylor's Shop for ma- 
king Cloth or a Garment, nor Sacks of Corn or Meal in 4 Mill, for 
the Rent thereof. For the Common Preſumption is; That fuch _ 


Things belong not to Themſelves, but to Others. For this Reaſon 


2 Horſe, 6c. put out to Paſture by way of Agiſtment (becauſe it is 
preſumed to belong to the Owner of the Ground) may be Diſtrained. 


e Ventr.go. If He is put in but for a Night by © Leave of the Leſſor and Leflee, 


. Abe. yet the Leſſor may Diſtrain him. Goods in a Fair or Market ſhall 


639, 640, 
641, 642. 


= 1 Roll. Abr. 
S.. 


not be Diſtrained, for they are brought thither for the Good of the 
Publick. But if they are driving to Market, and by the Way they 


ere put into Paſture, otherwiſe. Utenſils and Inſtruments of Trade, 
"1 _ 47. or Tools of one's Profeſſion, ought not to be Diſtrained. 4. u No- 


thing ſhall be Diſtrained for Rent that cannot be rendred again in as 


Good a Plight as it was at the Time of the Diſtreſs taken. So Vic- 


tuals cannot be Diſtrained, and formerly (until a late Statute) Sheaves 
or Shocks of Corn. But for Damage-Feaſant they may be Diſtrain- 
ed, Carts with Corn may be Diſtrained, for they may be ſafely re- 
ſtored. For this Reaſon Money in a Bag ſeal'd may be Diſtrained, 
not if out of a Bag. 5. Beaſts belonging to the Plough, or Beaſts 


* Ventr.36. of Husbandry, (Averid Caruce) or Sheep, or * Horſes joyned to a 


1 Sid. 440. 


ſſo, the Diſtreſs is oid. 


Cart with a Man upon it, ho both Cart and Horſes may if a Man 5 
is not upon the Cart, and the Horſes may be ſevered from the Cart 
loaden with Corn) ought not to be Diſtrained; if there are other 


6] Beaſts or Things beſides which may be Diſtrained. But for Damage- 
Flaſant all theſe may be Diſtrained. And indeed this Order is feldom 


obſerved ; for Tenants are forc'd to ſubmit to the Pleaſure of their 
| Landlords, becauſe the Remedy would be worſe than the Diſeaſe. 


11 Tod, 47. 6. J Furnaces, Gc. fixed to the Freehold (tho the Tenant might re- 


move them as His own during the Term) Doors upon the Hinges, 
the Windows of the Houſe, cannot be Diſtrained. 7. Beaſts of a 
Stranger that Eſcape into the Landlord's Ground may be Diſtrained 
for Rent, tho' they have not been Levant and Couchant, i. e. tho 
they have not been in the Ground for a good Space of Time, or ſo 


long as to have lain down and roſe up again to Feed. Otherwiſe if 


. 
P 


the Tenant of the Land is in Fault in not keeping up His Mounds 


by Reaſon whereof the Beaſts come upon the Lang. 


| " „ % 8 1067 Bet Of Oe Lt 7 Silbe 74 
Ay the Statute 7 Ann. chap. 12. The Goods of an Eubaſſador of 
other publick Miniſter," or of his Servants, ſhall not be diftrtined : If 


—— 


4 4. How 


Ms. eee 


4 
| Chap. . Laws of England. 


— 


191 


* 


4. How muſt a Diftreſs be made? 
A Diſtreſs muſt be made on the Land or Premiſſes, not when the 
Goods are removed from the Premiſſes. [But ſee the Statute, infra.) 

If Lands lay in * ſeveral Counties, one may Diſtrain in one County * :Inft.1 53.6. 
for the whole Rent. One cannot break open ! Gates, or throw down 15+ * _ 
an Incloſure to take a Diſtreſs. He may enter into the 'Tenant's 1 
Houſe, if the Doors are open, otherwiſe not. 

A Diſtreſs muſt be made in this Mamner. A Diſtreſs taken by One, 


or his Bailiff or Servant, of b live Cartle for Rent arrear, ec. muſt » 1 Joſt 4) b. 


be brought to a Common Pound within three Miles in the ſame 96. 2. 
County ; or the Landlord may keep it in an open Place in his own 


Ground, or the Ground of another by his Conſent. If the Cattle are 
kept in a Common Pound, the Landlord need not give Notice to the 


Owner to Feed them, but the Owner is to take Notice at his Peril. 


I they are kept in any other open Place, He muſt give Notice to the 
Owner that He may give them Food ; and then if the Cattle die for 


want of Food, He that was Diſtrain'd ſhall bear the Loſs, and the 


' Landlord may Diſtrain again for the fame Rent or Duty. Both theſe 


are Pounds Overt or Open, tho' there is a Difference as to Notice of 


giving the Cattle Food. One may alſo impound Cattle in Pound Co- 
vert or Cloſe, as in ſome Part of one's own Houſe, ec. but then the 
Cattle are to be fed at the Peril of the Landlord without any Sati-. 
faction for it. He that Diſtraineth Cattle cannot © Work them, or e Cro. 1 
Uſe them, unleſs for the Benefit of the Owner; as by Milking a Cow | 
= diſtrained, gc. for He hath no Property in them. But Cattle taken 
= in Mithernam may be uſed. See Of Replevin, Book 4. _ &} 


When one takes a Diſtreſs of Dead or 4 Inanimate Things, as 4 x Inft.47.b- 


Houſhold Goods, Gc. They muſt be impounded in a Houſe, or other 
Pound Covert within Three Miles in the fame County. For if they 


are put in a Pound Overt, and Damaged and Stollen, the Landlord 


muſt Anſwer for them; as He muſt Anſwer, if He himſelf doth any 
Ham to them,” dr t any other Diels. 88 

= A Diſtreſs for Rent cannot be in the © Night; otherwiſe for Da- « Jnft.142.4. 

= mage-Feaſant, leſt the Beaſts ſhould eſcape before they are taken, 7 Rep-7- 

= [See Articali Cleri, chap. 9. Or 9 Ed. 2] En ted. 


5. Of Replevin and Reſcous. 


1. A Replevin (Replegiare, d Re and Plegiare, f to Redeliver up- ( rIoft.145 b. 


on Pledges or Sureties) is Grounded and Granted upon a Diſtreſs, 51. . 
and is a Re- deliverance of it, that the Thing Diſtrained may remain 


with the firſt Poſſeſſor upon Security given by Him to try the Right 
with the Diſtrainer, and to Anſwer him in a Courſe of Law, [ Sce 


Of Renens, Book 4. \chap. 4) © on TITLE 
2. 8 Reſcous (from Reſconrrer, Recuperare) is a Reſiſtance and a * 1lnft.160 b. 


Reſcuing of any Thing (or of a Perſon arreſted,) and procuring an 
Eſcape againſt Law. There muſt be a Diſtreſs, or elſe there cannot 
be a 2 If a Diſtreſs is taken h without Cauſe, as where no v Inſt. 4. b. 
Rent is due; or where one Diſtrains out of his Fee; or (if in his Fee) R. 1914. 
in the Highway; or Diſtrains Averia Carucæ, where there is a ſuffi- * Of 
cCient Diſtreſs beſides; or if the Landlord Diſtrains any Thing that is 
not Diſtrainable; He may make Reſcous. This may be done by the 
Tenant, when any Thing of his is wrongfully Diſtrain'd; or by a 


Stranger when his Goods are Diſtrain d without Cauſe, Gc. If the 
the Diſtreſs was made upon i Good Cauſe, the Owner cannot . Inſt. 4b. 
2 e Ku them 


Rep. 92. 
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them as they are going to the Pound. And tho' the Diſtreſs was with- 
out Cauſe, yet if it is impounded, the Owner cannot Break the Pound 
and take away the Diſtreſs. If He doth, the Party Diſtraining may 
have his Action, and Re-take the Diſtreſs where-ever He finds it, and 
- _ Impound it again. But in Damage-Feaſant, if the Pound Door is un- 
| leck'd, the Owner may take them out. If the Cattle Diſtrained, as 
« 1Faſt.161.2. they are Driving to the Pound, go into the k Houſe of the Owner; 
9 Rep 22. and the Owner do not deliver them upon Demand, it is a Reſcous in 
Law. For there is a Reſcous in Law as well as in Deed. If the 
Landlord comes to Diſtrain Cattle which he ſeeth upon the Ground, 
and the Tenant, or any other (to prevent the Landlord from Diſtrain- 
ing) drives tho Cattle off the Ground; yet the Landlord may make 
freſh Purſuit and Diſtrain them. [See the 8 Aun. chap. 17. poſt.] O- 
therwiſe for Damage-Feaſant; for the Diſtreſs muſt be while Da- 
mnmage-Fraſaiut. See Of Reſcons, Book 3. chap. 3 
1 laſt. 166. b. If the Owner of the Cattle! before Diſtreſs Tenders his Rent, if 
4 15 10. a Diſtreſs is afterwards taken notwithſtanding the Tender, it is wrong- 
Ge. ful, and He may make Reſcouc. But if He Tender after Diſtreſs, 
and before the Impounding, the Owner cannot Reſcue them; for the 
Taking was lawful, tho' the Detainer is wrongful. A Tender after 
the Impounding makes neither the one nor the other wrongful ; for 
_® Rep. 76. then it comes too late. The ſame Law for Dainage-Feaſant, if be- 
e 57. fore the Diſtreſs there is a Tender of ſufficient Amends. m And in 
3 = Damage-Feaſant the Party may Tender Amends until the Cattle are 
lmpounded; and then the Detainer is unlawful. [See the 21 Fac. 1. 
=. Chap. 25. For Relief of Patentees, Gc. of Crown Lands and Dutchy _ 
3 Lands, Gc. in Caſes of Default for Non- payment of Rent, &c.] 
| I A Tender of Amends to a Bailiff is not Good, for He cannot deli- 
= ver the Diſtreſs once taken. [See Of Tender, ante, and the 2 V. GH. 
= OO SL. %%% .... iO a fe op 
= | Of .* anreaſonable Diſtreſſes; See the Statute of Marlbr. 4. or 
= 52 FH. 3. chap. 4. and 2 Iuſt. 107. Concerning Diftreſſes and Tender. 
* 2Inft. 17. n If a Landlord Diſtrains Two or Three Oxen, Gc. for 'I'welve _ 
_ 11oft. 56. b. pence, or ſuch ſmall Sum, and the Owner brings a Replevy, and the 
| Landlord avows the taking of Them for the Twelve-pence, Oc. the 
Landlord ſhall be fined, and the Party may have His Action on the 
| Statute ; provided there was other Diſtreſs upon the Land holden of 
leis Me.. 5 VVV 
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By Marlbr. 15. or 52 H. 3. chap. 15. None (except the King) ſhall 
take a Diſtreſs ont of his Fee, or in the King's Highway, or in the 
Common Street. For all the King's Subjects ought to have a Free Paſ- 
ſage to Fairs and Markets. [See the 3 Ed. 1. chap. 16 and 17.] 


See the 32 H. S. chap. 37. For Recovery of Arrearages of Rents by 
Executors and Adminiſtrators ; and by the Husband for Rent due in 
the Right and Life-time of his Wife; and the Remedy for Rent 
where the Eſtate was for the Life of another that is Dead. And for 
the Expoſition of this Act, 1 ft. 162. 4. C . 1 


EE . 


© * Opiequid in Exceſs Actum ef, lege Probibetur, 2 Iuſt. 10. 


45 


* 


Chap. 2. 


Laur of England. 


By the 1 & 2 Ph. & M. chap. 12. No Diſtreſs of Cattle foall ze 


Priven out of the Hundred where it is taken, except to a Pounds 
Overt within: the ſame Shire; nor above Three Miles diſtant from the 
Place where it was taken, nor ſhall it be Impounded in ſeveral Pla- 


ces, in Pain of Five Ponnds and Treble Damages. And no Perſon 


ſhall take above Four Pence for Impounding, under the like Penalty, 
any Preſ ah. 7 notwithſtanding. [Sec again Marlbr. 4. or 52 U. 3. 
chap. ESRI, oo i re no 


See the 22 Car. 2. chap. 6. 22 & 23 Car, 2. chap. 24. 10 Anni. chap. 
| ' Ta oh oe 


18. Concerning Fee-Farm Rents. 


| There are two Excellent Statutes for Recovery of Rents by Diſtreſ- 
ſes, (viz.) the 2 . & AI. Se. 1. chap. 5. and the 8 Ann. chap. 17. ; 
which have altered the Common Law, and are now the Rule in Pra- 
ctice. Diſtreſſes were not to be Sold before, but only to be Detained 
as Pledges for inforcing the Payment of Rent; the Perſons Diſtraining 


having little Relief thereby. But 


By the 2 W. & M. chap. 5. Tf a 7. enant or Owner of Goods Gall „ 
not within Five Days after Diſtreſs for Rent due upon any De- 


"miſe, Leaſe, or Contract whatſoever, and Notice of the Cauſe there- 
of, left at the moſt Notorious Place of the Premiſes, Repleuy the 
ſame with ſufficient Security, to be given to the Sheriff, according to 


- Law, the 1. Diſtraining may with the Sheriff, Under-Sherif, 


or Conftable of the Flundred, or Place where, &c. canſe the Diſtreſs 


to be appraiſed by Two Appraiſers, to be ſworn El fuch Sheriff or Con- 
0 ion of the Rent and 
Charges of the Diſtreſs and Apprai ſement 5 leaving the Overplus in 


table; and then ſell the ſame towards Satisfa 


the Officers Hands for the Owner's LW. 
And whereas no Sheaves or Shocks of Corn, or Corn looſe iu the 


Straw, or Hay in any Barn or Granary, or 2 400 10 40 NEE 
„ tt ſhall be lawful to 


or \ Rick, &c. could by the Law be Diſtraine 
Diſtrain for Rent arrear any ſuch Sheaves, &c. and to lock up and 


| Detain the ſame in the Place, (for they cannot be Removed, but 
muſt be Secured upon the Land) where it r be found, until it be 
EReple vied, &c. In Default whereof to fe 


ment, as aforeſaid. 


If a Landlord comes into a Houſe and ſeiſes upon ſome Goods as a 
Diſtreſs, in the Name of all the Goods in the Houſe, That is a good 
Seiſure of all. But the Goods muſt be removed immediately by this 
_ Statute, except Corn or Hay. The Appraiſement and Sale cannot be 


until after Five Days. ; ia 


Io proceed, I any Diſtreſs and Salg Hall be made where there is 
820 Rent due, the Ozner of the Goods Diſftrained may Recover double 


Value of the Goods Diſtrai ned, with full Gofts. | © 


| Note, That the Goods muſt be Sold as well as Diſtrained; ;other- 


wiſe no Action for the double Value. 20 


5 4, 


| Upon any Pound. Breach, or. Reſcqus. of Goods or Chattels Di- 
firained for Rent, the Party grieved in a Special Action of the Caſe, 
h 9 2 N 55 5 . C Ss. 72 23 „„ 


hall 


the ſame after Appbrai ſe- | 5 
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ſhall recover his Treble Damages and Cofts. [See Lite. 214, 2 5c 


4 Mod. from 385 to 395.] 3 DE IDSS | > Wes 

By the 8 Ann. chap. 17. No Goods or Chattels being on any Mef 
ſuages, Lands, &c. leaſed for Life or Lives, Term of Tears, at Will, 
or otherwiſe, ſhall be taken by Vertue of any Execution, or Extended, 
rnleſs the Party at whoſe Suit the ſaid Exeontion is fued out ſhall, 
before the Removal of ſuch Goods, &c. pay the Landlord one Tear”; 
Rent, if due; and then the Party may proceed to execute his Judg- 
ment. And the Sheriff, &c. ts to levy and pay the Plaintiff, as well 
the Money fo paid for Rent, as the Execution-Money.' © But nothi 7g 
in this Act ſhall extend to Prejudice the King in lecyiug Debts, Fines, 
de. du the n »nů.. ral P34 ty 1 -. 


F any Tenant for Life, Tears, at Will, or otherwiſe, fraudulently 


Removes the Goods from the Demiſed Preniſſes, with Intent to pre- 
vent the Landlord from Diftraining, the Landlord may within 2 


Days take and ſeiſe ſuch Goods where-ever they ſhall be found, as'n 


Diſtreſs for the Arrears of Rent, and may diſpoſe and ſell the ſanie 
as if ſuch Goud had been Diftrained upon the Demiſed Premiſes. 


Prodi ded the ſaid Goods were not Sold Bona Fide for valuable Conſi- 


dex tion % RM ooo rote oY a on 
An Action of Debt way be brought for Rent upon a Leaſe for 
Life, as upom a Leaſe for Tears. Which could not be at Common 


Any Perſon having Rent in Arrear due upom any Leaſe Determi- 
ned, may within Six Calendar Months after the Determination of 
Such Leaſe, during the Landlord's Title and Poſſeſſion of the Tenant, 


Diſtrain for ſuch Arrears in the ſame Manner, as He might have 
done if ſuch Leaſe had not been Determined. ps 


” iInſt. 147 b. | | 
Diviſion of the Rent, which is Dividable, as t 
it is to be paid is Divided by Purchaſe in Fee, Grant, Recovery, Sur- 


| 1 48. a. & b, | 
149 2. 

2 Inft. 503. 
1 Roll. Abr. 
234,295,236. 


All Diſtreſſes hereby made fhall be liable to ſuch Sale, &c. as Di- - 
rected by the 2 W. & M. before-mentioned. 021 


6. There may be an Apportionment and an . Extingniſhment of 
1. An? Apportionment (from Portio, quaſi pave is a Partition or 
ze Thing out of which 


. 


render, Forfeiture of Part, &c. Regularly a Rent-Charge cannot be 
apportion'd, or Things that are Entire. 1150 obs „ 


Concerning the Apportionment of Rents, there is a Difference be- 


twixt the Grant and Reſervation of a Rent. For if a Man is ſeiſed 
of Two Acres, one in Fee- ſimple, the other in Fee-tail, and by Deed 
Erantꝭ a Rent out of both, and Dieth, the Land in Tail is Diſcharg- 
ed, and the Land in Fee remains charged with the whole Rent. For 
of his own Grant He ſhall not take Advantage. But if in this Caſe 
He had Reſerved a Rent, the Rent ſhould be apportion'd, for it is not 
fit the Donee or Leſſee ſhould be charged with the whole Rent. [See 


IVeftm. 3. or the 18 Ed. 1. chap. 2. and For the Expoſition thereof 


0 2 Juſt. 503,504-] 
Pio Rep. 28, 


Ik Land is P Zoiffed (Recovered by Law) or if the Leaſe deter- 
mines before the legal Time of Payment, no Rent ſhall be paid. For 
it ſhall not be apportion'd in Reſpe& of Part of the Time, as it thall 


be upon Eviction of Part of the Land. 


But Apportionment of Rent is uſnally ſettled by Covenants: : 45 


— 


Chap. 2. Lau of England. 195 
purchaſes the Land to which It is Appendant, or out of which the mar 


ble Eſtate as well in the Land as in the Rent iſſuing out of the ſame 


Heirs, all the Rent-Charge is Extinct. The Rent is entire and againſt 5 

Common Right, and iſſues out of every Part of the Land. But if the 
Rent-Charge be Determin'd by Act of God or the Law, the Grantee 

may have a Writ of Annuity. However, if the Grantee of a Rent- 


reciting the ſaid Purchaſe of Part, ( granteth that He may Diſtrain * ilaſt. 47. b. 
for the ſame Rent in the Reſidue of the Land, this amounteth to a. ® 
New Grant. But if One that hath a * Rexr-Service purchaſes Parcel * Lit. 222. 


guiſn All, but for that Parcel. For in ſuch Caſe a Rent-Service ENS 


may be Apportion'd according to the Value of the Land. [See Of 
Entire Servi ger, chap. 1. ante, under the Title Of an Eſtate by Copy 
Fo ooo Tm a rn ns 
If a Leflor enters upon a Leſſee for Life or Years into Part, and 
puts out the Leſſee, the Rent is ſuſpended in the Whole, and ſhall 
_ hot he apperthend , y 
When one commits * J/aſte on Part of the Land, the Rent ſhall 1 Iaſt. 148.2. 
not be Extin& by the Forfeiture of Part, but apportion'd; for no Man 
ſhall take Advantage of his own Wrong. 
| Hitherto of Tenures and Services, (viz.) Grand Serjeanty, Frank- 
5 almoi gn, Featy, Socage and — TIT GT IONS To, 


V. An * Annuity is an Yearly Payment of a certain Sum of Mo- Of an An 

ney, granted to another in Fee-ſimple, Fee-tail, for Life or Years, FNE Ib. 
charging the Perſon of the Grantor only. But not only the Grantee, Finch. 161. 
but His Heir, and His and Their Grantee ſhall have a Writ of Annui- 1 ff A6, b. 
ty. Yet if a Rent-charge is Granted to One and His Heirs, He ſhall 
not have a Writ of Annuity againſt the Heir of the Grantor, tho He 


| Granted by a Corporation. Y No Freehold is charged therewith 5 . oy. arg 
which ſhews the Difference betwixt an Annuity and a. Rent-Charge. isi 2. 
Therefore a Rent-Charge is preferable to a Grant of an Annuity. © chap. 30. 

| ſitian, Lawyer, c. 2 pro Comſilio impendendo to the Grantor, and * Plowd.456. 
the Grantor dieth, the Annuity: does not ceaſe; tho no Advice or 
Counſel can be given to the Grantor that is Daa. 
be d entajled; ſhall not be © Aﬀets in the Hands of the Heir to whom Dy 4 Sud. 


chant, Staple or Flegit, as a Rent may, x- 


2. 4 Extingui ſhment is where One hath a Highway EIS, 1 Terms of 
Common Appendant, Rent or Service going out of the Land, and He roi 
Rent or Service iſſueth. So then Extinguiſbment of Rent is a Deſtroy- 2 * 
ing of a Rent by Purchaſe of the Land. For no one can have a F 
Rent going out of his own Land. He that hath as High and perdura- 


Land, there the Rent is extin&t ; Otherwiſe not. - 
r If one hath a Rem-Charge to Him and His Heirs, iſſuing out of * Lit. 222. 
certain Land, if He purchaſes any Parcel of the Land to Him and His Laſt. 148. . 


Charge purchaſes Parcel of the Land, and the Grantor by his Deed, 


of the Land out of which the Rent is iſſuing, This ſhall not extin- last. 148. 


* 


1 Roll. Abr. 


226, 


hath Aſſets; unleſs the Grant is for Him and His Heirs; It may be 


Dial. 2. 


If one Grants an Annuity for Term of Life of the Grantee, Phy- 


* 


4 


An Annuity granted to a Corporation is not: Mortmain; cannot * 2 Jatt. 2 b. 


it deſcends; ſhall not be taken in Execution upon a Statute=Mer- Dial 8 
r 4 5 1 "Io | | 1 ap. 0. 
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log agb. A Releaſe of all Actions 4 before the Annuity is behind, ſhall not 
Releaſe the Annuity. OO 30157 

For Recovery of an Annuity no Action lieth but a Writ of An- 

nuity. ee e 


Of common. VI. © A Common (becauſe it is Common to many) is a Profit that 
Finch 157. 4 Man hath in the Land of another. It is either Common of Pa- 
ture, Piſcary, Turbary, or Eftovers. EL * 

1. Of Common of Paſture; and of the Intereſt of the Lord and 

Commoner therein. e CCC Fo, 

Common of Paſture is a Right of putting Beaſts to Paſture in ano- 
ther Man's Spit. 5 +. ee 
IIa 2 Of which there are f Thur Kinds, (oiz.) Common Ap pendant, 

2 In. 85,85. Appurtenant, Pur Cauſe de Vicinage, and in Groſs. There can be 
"It; HY no other Sort of Common of Paſture, as by Reaſon of being an In- 
6 Rep.6o. habitant in the Town, Gc. 1. Common Appendant is a Right be- 
' longing to one's Arable Land, of putting Beaſts Commonable into 
another's Ground to Feed there. The Commencement of Common 

Appendant was thus, When a Lord enfeoff d Another with Arable 
Land to hold of Him in Socage (7. e. By Service of the Plough) 

'Fhe Feoffee for the Maintenance of His Service had of Courſe, as 

implied in the Feoffment, Common in the Lord's Waſtes for His Cat- 

tel which ploughed and manured His Land. This was for the Main- 
tenance and Advancement of Tillage, which is much reſpected and 


6 favoured in Law. So that Commonable Beaſts are thoſe which are 
1 employed for the Maintenance of the Plough, as Horſe or Ox, and 
3 for Kine and Sheep to Compoſt the Land. It is of Common Right, 
_ Fc. and one needs not to preſcribe for it, tho it muſt be by Uſage Time 
1 out of Mind; but then it is ſufficient to ſay, That it is only Appen- 
=: dant to antient Arable Land; and is only for Cattle to Manure the 


Land. It cannot be Appendant to a Houſe, Meadow, or Paſture, un- 
leſs the Houſe is built on the Land, and the Meadow or Paſture were 
Arable at the Beginning. For tho' it is Meadow or Paſture, yet it is 
$ 1 Roll. Abr. eſteemed as Arable, becauſe it may be ploughed. 8 This Sort of 
397, 398: Common may be throughout the Year; or limited to a certain Time; 
or on Condition; to a certain Number of Beaſts by Uſage, tho it is 
in its own Nature without Number, becauſe one muſt have ſufficient 
Paſture for his Beaſts; and Meaſureable according to the Quality and 
Quantity of the Freehold, to which one Claims Common Appen- 
dant. Regularly this Commoner may not Uſe the Common, but 
with his own. proper Beaſts that are Levant and Couchant on the 
Land. He may not Agiſt the Beaſts of a Stranger, but He may put 
in the Beaſts of a Stranger if He hath any Temporary or Special Pro- 
perty in Them; as if He Borrows or Hires them to Compoſt the Land. 
„Terms of | See Of A eee w. of Common, infra.] 2. Common h 4p arte- 
me ty V 72ant is a Common belonging to an Eſtate for all Manner ot ſs 
1 Inft. 122.3, Commonable or not Commonable, as Hogs, Goats, (not Geeſe) &c- 
2Saund. 327. If He that has ſuch Common put in the Beaſts of Another; He is a 


- ; 5 
ghd HS > ns 3 


1 Flows. 161. Preſpaſſer. Common Appendant and Appurtenant are often Con- 
— founded, but they differ in ſeveral Particulars. Common 8 


f Argumentum 4 Diviſione eff Fortiſſimum in Jure. 6 Rep. 60. 
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nant may be to a i Houſe, Meadow, Paſture, as well as to Arable « Rep 37. 
Land; and ought to be preſcribed for by Special Words, as againſt ate . 
Common Right; Altho' It may be created at this Day by Grant; W ö 
and it may be ſevered from the Land to which it is Appurtenant. © 
By k purchaſing Part of the Land, this Common cannot be appor- * 1Inft. 122 3. 
tion'd; Otherwiſe by Alienation of Part. Now Common Mons + Rep. 37,38, 
(as hath been ſaid) belongs only to Arable Land; for Commonable 3, 16, 
Beaſts only; is of Common Right; cannot be created at this Day; 
may be Apportion'd. [See Poſfea.] 3. Common, by Reaſon of 
1 7jcinage (becauſe Of Neighbourhood) is a Sort of Common Appen- '8Rep.78,79. 
dant, and is where the 'Fenants of Two Lords (which are ſeifed of * It. 124. a. 
Two Towns lying next to one another) have uſed Time out of 
Mind to have Common promiſcuouſly and m proportionably to their v7 Rep. 5. 
Extent of Common on both Sides for all Manner of Beaſts Com- 
monable. No Man can put his Beaſts therein; but they muſt Eſcape 
of themſelves from one Field to another, by Reaſon of the Neigh. : 
bourhood. And this the Law ſuffers to prevent Suits in open Coun 
tries. Now this Sort of Common being but an n Excuſe for Treſ- * Inſſ. 122.8. 
paſs, one Town or Manor, where the Waſtes of Two Lords lie to- + XP: 38 
\ gether, may Encloſe againſt the other. [For Shack Common in the 
' County of Norfolk, See 7 Rep. 5.] 4. Common in Groſs is a Li- * iInft.30.b- 
berty of Commoning conveyed alone without Land by Deed, or 328. 122. . 
gaind by Uſage, Time out of Mind. So that Common Appendant 9 * 
cannot C Common in Groſs _ FFC 
Of Common Appendant. Appurtenam, and in Groſs, Some are 
are for a Certain Number of Beaſts, directly (as for Ten Cows) or 
by Conſequence (vis.) for fuch as are Levant and Couchant on the 
Land. Some Uncertain, as Common Sans Number in Groſs; and 
yet the Tenant of the Land may have Common there alſo. This 
Common cannot be Divided or Apportion'd, nor give a Woman Ti? 
tle of Dower. Common Appendant by? Ufage may be limited to a * rInft.122.4. 
certain Number. But Common Appurtenant muſt always be for ' Roll. Abr. 
thoſe that are Levart and Conchant. It is called Common Fun 
Number, becauſe it is uncertain how many they are to be; there be- 
ing more in ſome Years than others. 
New erected Cottages, tho they have Four Acres of Ground 42 Ioft. 740. 
1 them, ought not to have Common in the Waſte of the 
Further, In Common of Paſture, there is an Hnereſt of the Lord, 
and an Intereſt of the Cmmon err. 
1. As to the [tereſt of the Lord. * 'TheLord of a Manor ſeiſed of * rlaft.122.4. 
the Waſtes in which the Tenants have Common may Depaſture there SY 
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= An Inſtitute of the Book II 


ů —— —— ͤ - — 
2 * i. > 2 
- >. = — we A 


| By the Statute of Merton, or 20 H. 3. Chap. 4. The Lord may Ap- 
prove agninft his Tenants, (i. e.) the Lord may encloſe Part of the 
Waſte, Woods and Paſtures, for Hi 722 and Diſcharge it from be- 


ing Common; if He leaves Common ſufficient, ; ce. 


= »” = 5 o = \ - _— — = 
. rr . 2 — 
. * — ——— „ * - << 8 _ =. . 7 4 — 


"I al. 86, „ But there is no Approvement by this Act againſt a Common 1 
97, 474:475- Groſs, &c. For the Words of the Act are, That they ſhall have a; 
much Paſture as ſufficeth for their Tenements. 55 


JD Wet. 2. or 13 Ed. 1. chap. 46. The Statute of Merton ſhall not 
only Bind the Lord's Tenants, but Neighbours alſo, which claim Com- 

mon of Paſture, as Appendant or Appurtenant, to their Tenements, 
And none ſhall be 1 eved by Mrit for Common of Paſture, by Oc- 
caſion of a Wind-mill, Sheep-cote, Dairy, enlarging of a Gourt ne- 
ceſſary, Curtilage, cc. CCC 


„a Inft. 46. Y This the Lord may do; and if the Lord hath Common in a 
3 loft, 204. Tenant's Ground, the Tenant may Approve, for the Lord is a Neigh- 
A Cow-Houſe, a Houſe for Dwelling of a Beaſt-Keeper, for the 
ſafe Cuſtody of the Beaſts feeding there, &c. is within the Equity of 
the Statute, tho ſufficient Common is not left. 


Ihe Act ſays further, If any (pos juff Title of Approvement) do 
make a Ditch or Hedge for that Purpoſe, which afterwards is thrown 
Down by Perſons unknown, the Town adjoining may be Diſtrained | 
zo make ſuch Ditch or Hedge at their own Coſts, &c. [See 1 Georg, 
chap. 48. 6 Georg. chap. 16. See alſo 2 Iuſt. 474, G.)] 


Is) beſe Statutes are confirmed by the 3 Ed. 6. chap. 3. and Treble 
Damages given. e fois ener ng Oo 
i [See 22 Ed. . chap. 7. 35 H. 8. chap. 17. Concerning the Enclo- 
ſure of a Foreſt or Chaſe, &c. to exclude Commoners; and for Ob- 
ſervations on thoſe Acts, See the 8 Rep. 136, 137, 138.] - . 


Sie 12 Ann. chap. 4. Seſſ. 1. For making Incloſures of ſome Part of 
the Common Grounds iu the Weſt-Riding in the County of York, for 
the Endowment of Poor Vicaridges and Chapelries for the better Sup- 
Port of their Miniſters. ow cot , 
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2. The Drtereft of the Commoner appears in theſe Particulars fol- 
lowing with Reſpect to the Lord, a Stranger, and other Commoners- 
1 Roll. Abr. 1. As to the Lord; 'Tho' it is not the Commoners Common 2 until 
406, His Cattle hath taken the Graſs with their Mouths ; yet He may 
2 laſt. 88. 4 break Down an Incloſure, if the Lord doth encloſe Part and leaves 
b ; Roll. Abr. not ſufficient Common in the Reſidue. “ If the Lord plows the 
46. Land and ſows it, yet the Commoner may put in his Cattle, and 
6 juſtify the ſame, becauſe the Lord hath begun to do Wrong. If the 
© 2 Cro.272, Lord erects a © Rick of Hay in the Common, and the Commoners. 
27% | Beaſts eat the Hay, it is juſtifiable. Neither can the Lord chaſe the 
Beaſts for the Wrong done by himſelf. By the fame Reaſon that the 
Lord may ere& one Stack, He may erect Twenty, and ſo Defeat His 
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code. 


own Grant, If the Lord makes d Cony-Burroughs in the Common, “. Roll. Abr. 

and ſtores them with Conies, .altho' He had no Warren, the Commo- “ 4 

ners cannot juſtify the Killing of them; but each Commoner may 

bring his Action for the Damage. If the Lord © Surcharges the Com- F. N. B. 

mon, the Commoner may not Diſtrain them Damage-Feaſant in his 12 5 

own Soil, unleſs by Cuſtom; but He may have an Action. Ther 
Lord may not dig f Pits for Gravel or Coal; for the Statutes afore- * : Sid. 106. 


ſaid allow Improvement only by Encloſure. The Lord 8 without « i Roll. Abr. 


Preſcription may not Agiſt the Cattle of a Stranger. 2. As to Stram- 386. 
gers. A Commoner may Diſtrain Their Beaſts h Damage-Feaſant in 9 Rep. 112, 
Tas own Name; or every Commoner may have an Action of the * 1 
Caſe; for the Beaſts may be gone before they can be taken Damage- 4s. 
Feaſant. He ſhall not have an Action for every ſmall Treſpaſs; but 
for ſuch whereby He hath loſt his Common. If a Stranger comes 


and takes away the i Turf, the Lord only has an Action; but the : Roll. Abe. 


Commoner may have his Action for Entering with Horſes and Carts, 
and thereby impairing his Common. A Commoner may Licenſe a 
Stranger to Feed in the Common with ſuch a Number of Beaſts as 
He himſelf might have done, to manure His Land; but He cannot 
Agiſt, or take in the Beaſts of a Stranger for Money. 3. As to other 
Cbmmoners; k If any Commoner encloſes the Common, or builds a 
| Houſe on the Common, every Commoner hath his Action for his pri- 
vate Damage. A Preſentment in the Leet for ſuch an Encloſure to 
tho Common Nuſance of the Inhabitants, is void; for it is no Publick 
or Common Nuſance. If a Commoner hath Common for Ten 
Beaſts, and He puts in more, the Surpluſage beyond the Ten may be 
taken and impounded for Damage-Feaſant by any other Commoner. 
[D. If the Remedy ought not to be by Preſentment in the Court- 
Baron, or by Action of the Caſe?] It is certain, that where there is a 
Colour of Right, One cannot Diſtrain the Cattle of Another Commo- 
ner. [See 13 Ed. 1. chap. 46. Concerning Approvement, ante. And 
For the Intereſh and Power of a Commoner more at large, See 
Bridg. 10, 11. Godb. 123, 124. 2 Leon. 201, 202. 1 Roll. Abrids: © 
Ihe Writ of Admeaſurement of Paſture is diſuſed; and the Com- 
_— uſually ſue one another by Diſtreſſes, Actions on the Caſe, ' 
The Apportioument of Common as well as of Rents is uſually ſet- 
tled by Fer and fo is Extinguiſbment of Common (as by Pur- 
chaſe of Part of the Land) prevented by Covenants. But if there 14 Rep. 3j, 
are no Covenants, Common Appendant ſhall be apportion d of . 3 
Courſe (not extinguiſhed) upon Purchaſe of Part of the Land; be- 137, u 7 
cauſe it is of Common Right. But no other Common upon Purchaſe , Inſt 122.4. 
without Particular Agreement. Common Appendant and Appurte- ha AA 
nant ſhall Both be apportion'd by Alienation of Part of the Land, to 
which Common is n or Appurtenant. A Releaſe of Com- 
mon in One Acre is an Extinguiſbment of the whole Common. Us 
nity of Poſſeſſion of the whole Land te which, &c. and of the whole 
Land in which, &c. makes an Extineniſhnment' of a Common Ap- 
Porn [See Of Apportionment and Extinguiſhment of Reut, 
rr an 7 ne Pers art nnT, ales 
See 32 H. S. chap. 13. Concerning the putting Stone-Horſes and 
Scabbed Horſes into Commons, Fal the Driving of Foreſts, 1 5 


89, 398, 402. 
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* 9 Rep. 113. 
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w Iinſt. 122.2. Fiſhing to himſelf, it is againſt Law, and the m Owner ſhall Fiſh 


*1laft.164.b. in the Water. A Piſcary o incertairi (as a Common Sans Number) 


? 2Ioft.reo, P Any Man may make Fiſh-ponds (Vivers or V/iviers) in His Own 
799-38. Ground, becauſc it is Matter of Profit, and for Increaſe of Victuals. 
10 8 38. Sce the Statutes of /eſt. 1. chap. 20. or 3 Ed. 1. chap. 20. 5 Eliz. 


21 Rep. 37. be Appendant to an 4 Houſe, not to Land; for Turfs are to be ſpent 


1 Inſt 47. b. 4. Common of Eftocers, when reſtrained to Woods, is a Right 


1 Rep. 87. If I Grant to one ſtocers to Burn in his Houſe, or if He hath 


4 © Commons, Gc. every Year. See alſo 4 Inſt. 309, 310. The 8 Fig. 
chap. 8. Excepts Stone-Horſes above Thirteen Hands High in the Fen 
Grounds, &c. The 21 Fac. 1. chop. 20. Enacts, That the 32 VJ. 8. 
_ chap. 13. ſhall not extend to the County of Corutoal. See the 

22 Ed. 4. chap. 17. 35 H. 8. chap.17. 13 Eliz. chap. 25. h. 18. For 
Preſervation of Woods. SG EE Do ae Welk 
'Thus of Common of Paſture. 1 1 5 . 
2, Common of Piſcary is a Liberty of Fiſhing in another Man's 
Waters. And if one Claims to have a Common of Piſcary or Free 


+ 34+ there. But one may Preſcribe to have a Separate Right of F iſhing 
3 Tv 4 Sh in ſuch a Water, and the Owner of the Soil may there be excluded. 
2 Sund 326, And if one does Grant n Separalem Piſcariam, the Soil doth not paſs 
laſt. 4. b. nor the Water, but only a particular Right of F iſhing. And if one 

Grants his Mater, the Soil doth not paſs, but only the Piſcary with- 


cannot be Divided amongſt Coparceners. [See Of Coparceners, chap. I. 


8 chap. 21. 22 & 23 Car. 2. chap. 25. 4@ 5 V. & M. chap. 23. 136 
14 . 3. chap. . 9 Ann. chap. 26. 12 Ann. chap. . 1 Georg. chap. 16. 
Concernins the Deſtruction of Fiſh in ſeveral Naters, &c. But Ki- 
dels or Open Mears are forbid by the Common Law. [See Magna 

Ga,, ß or RP 7 oe TR 

3. Common of Turbary (from Turba, an Old Latin Word for 
Turf) is a Licence to dig Turf upon another's Ground, or in the 

Lord's Waſte. The Owner of the Soil cannot be excluded, It muſt 


or burnt in a Houſe. It alſo may be Appurtenant, or in Groſs. 7 


* 1Inft.4.b, 7 But this Right of Digging Turf does not convey the Land, nor the 


Trees, Mines, (5c. There is alſo a Common or Liberty of Digging 
Coals, Gravel, Sand, (5c. which my be eaſily underſtood by what 


has been already ſaid concerning 'Turbary. 


2 Inſt. 18. of taking Wood out of another's Woods for Houſe-bote, Plough-bote, 
and Hay-bote. FEftovers in the French, and Bote in the Saxon Lan- 
guage in this Caſe denote Allowance, Compenſation, or Satisfaction 
for theſe Three Purpoſes. Hence comes our Common Phraſe to give 

to Boot. Honſc-hoteè is a Right of taking Timber to Build or Repair 
the Houſe, or of taking Wood to Burn in the Houſe, which is alſo 
called Firc-bote. Plongh-bote is a Right to take Wood to Repair 
Ploughs, Carts, Harrows ; and for making Rakes, Forks, &c. H- 
bote or Hedge- bote is a Right to take Wood to Repair Hedges, Pales, 
Gates and Stiles to ſecure Encloſures. [See Of an Eftare for Lie 
and rare, chap. 1. ante.| _ GW 

8. itt by Preſcription, and He only alters the Rooms and Chambers of 
his Houſe at his own Coſt, without making New Chimneys, by 
which a Prejudice may come to the Owner of the Wood, or tho He 
builds New Chimneys, or maketh'a New Addition to his. Old Houſe, 
He ſhall not loſe his Preſcription. But He cannot ſpend am of the 

TE. : „ 


_—— 


wap 2. Tau! rof England. 


— ge ny» ay 1s . 


|. 2 8 
1 A S — 
1 


1 in the New n or in the Part 25 added. W hen 
a Houſe has Eftovers Appendant or Appurtenant to it, and the 
Houſe is Overthrown by Wind, or by any other Act of God, or by 
Default of the Owner, if the Owner Re-builds it in the ſame Place, 
and in the fame Manner as it ſtood before, He ſhall have the ſame 


 Eftovers continued, becauſe the Land, the F oundation of the Houſe, 
Goth continue. — 


VI. A a 2 (Chinn) how i is a Right of going over another Man $ of . wan 
Groun 0 
Ways may be Divided into Pricate, Common and the King's High- e De! + 
= way. © 1. u A Private Way is a Private Paſſage leading from one 1 ventr. 
certain Place to another, as from a Houſe to Church, to à Private wt 
Houſe, Village, or to the Fields. This is to be repaired by the Vil- 


lage or Hamlet, or ſometimes by a Particular Perſon. * And If it is * log. 7 7 


ſtraitned, or if. a Bridge which another ought to Repair is decay” d, 1 Roll. Abt. 


an Action of the Caſe lieth here, but not an Indictment. One or War 40. 


more may have a Liberty to paſs there by Preſcription or by Ce- 
nuant. And this may be a Way in Groſs or Appendant to a Houſe or 
Land. 2. A Common Highway is that which leadeth from a Village 

into the Fields. The Frechold and the Profits are in him that hamm 
the Land next adjoyning. And if it be ſtopp'd, I have no Remedy 

but by Preſentment or Indictment. An Indictment will alſo lie if it 
is a Common Y Footway. . 3 The King's Highway is that which „1 vent. 
leadeth from Village to Village, or from Town to Town, and is a 29 
Way for all 'Travellers, and doth Communicate with a great m—_ 
Oe. "188: of the Suroeyors of the Highways, Book 1. chap. 7⁴ 45 


VII. The Malture of a Mill Molitura) is the 'Toll that a Miller of the Mul- 


takes for Grinding Corn. T bis“ oll ought to be e to the "as 1 
eatldabl, 1 Of Deceit and Conenage, Book z. cha b. 3 * 


X. A 2 Corody- is /an Nuwas of Meat OY Drink, ths of ( Corddies 


5 Lodging Ot. for neceſſary Suſtenance. Som Corodies are of Chm- and Penſione. 


2 Terms of 


non Right, and might be aſſigned by every Founder of a Religious the Law, v. 
Houſe in the ſame Houſe, when they were ſtanding, to any Perſon Cb. 


chat Ho-ſhould'appoint.” But Tentke in Frankalinoign was diſcharg- ©" 10% 


ed of all Corodies. Some began by Cram by one Man to another Br 


Life, Years, * in Tail or in Fee. i A Chamber may be Part of a *: Inft.122... 


Corody. And He that hath the Corody hath but his Habitation i = 


the Chamber; as a Fellow of a College hath but an Habitation 
| lis N 5 


** I: ? 5 Js * 


* hong. . 
3 : * f F : 1 0 * * a | 
A bk A; Nt N 3 e 1 


1 6. . Tt bat ane es belonged 
* of at Right Penſons a. are, e due to > ihe + King out ee Every . F. N. f. 
, s *4 AC teF 4 30. | 1 


ce ee wurm 121 into Pont one end ge at "this Day. he 


—_— + Lol * 


N * 2 . 
* ; + \ 
> Q2/4 11 18197 M MW) vou. ki tae wot 


6 
— 
* - 
- * " — . — > — - 
: - : = Yd 4 N b <> F 
4 1 - " — — — — — . — - - = 5 — 
: . . . " . - —— - PEG -- WET: — — 2 2 
2 n PIT —_ ES. . - . 8 * . — 33 ” = —— . . * - 
2 — 2 i A - FS 2.57 T 5 SS; 2 ; 7 ES — — — ne A+ A. * - _ Tu. = — — 2. — . * 0 — 
"4 — — La n — ; 5 - * — wad ag 8 r 8 4 "X= : * 2 OT : 
P — 5 - Cot 7 4 71 5 * * * 2 — 
Pp — N _ PR "TY 8 * 1 4 — * of 
p — 22 \ . > OA 1 y = 4 5 5 82 —— 
— . 2 IV K of > - — : — * ? 4 # 3 — * 25 v * — ra — er 
+ wwe-= 1 Are — * 2 — 4 4 
. Ai a of 1 - * 
, _ . . ” b = * 
3 ES — — — 
— — Ä2Ä— — = 


S 
— 
__ 8 


* 6 
5 1 Cr — r 98 T 2 * wh. rer 2 * _—_ 
Cigars ror algae. ES. a EL. 
rn * 3 1 — e e 4 g 
E ant tC ee en r 
— 4 S 
5 — 1 © e - „ — 2 > — =: - O x +4 GN — Jo 78 = - 2 = fs 
— r — ACE" IR ——— > 
« We — * . — 2 — 


es; tart 63 9 PRIN OY 
> Sh Ns es th 


- A 


: „ ; * * as Fu * — * > 4 . ue _ * Fl w b . # mm 89 þ ©h 
5 Sr 3 . q > " n . ale. ** 1 4 af WE. 4 . „ 2 * 4 * * LY W UPI. © | GY ” 4 2 * 
, ets Ye 9 dd, oa "A 9 had. Te wv » + 8 Lang » N r if 11 „ 822 ” 
5 5 . — 
1 _ 4 | | 
& 1 = 1 
* F , ” 3 * F 
1 „ 
. P \ 
* 8 F * 
; f „ 
— N „ hh l . 
1 ; N ; PAS 7 . [TE St * e UYe-i4, - 4 Wu Lodi tw = © 4 349% 46 „ 6 _ eee wg 


of Offices X. 1, Of an Office and its Nature. 2. Who is Capable of an Office, 
3. Where Offices may be Executed by Deputy. 4. Where Officers 
may be Ouſted. 5: Where Offices may be Forfeited: . _ 
1. An Office is a Function, by Vertue whereof a Man hath ſome 
Employment under the King, or under a Common Perſon or Sub- 
ject. Such an Office may be of Inheritance in Fee- ſimple or Fee: tail; 
< 9 Rep. 97. or it may be for Life, Years, or at Will. © But Offices of Truſt 
which concern the Adminiſtration of Juſtice cannot be granted for 
= Years; for then it would go to Executors or Adminiſtrators. If a 
* t Inſſ. 49 . d Houſe or Land belong to an Office, by Grant of the Office by Deed, 
the Houſe and Land paſſeth without Livery and Seiſin, as belonging 
EE. Tr.. IN RO PETIA RS 1-4 abs 
*rInſt3.b. 2. 'The © King is Capable of an Office, not to: Uſe but to Grant. 
1 Np 4 f But He cannot by Letters Patents erect New Offices with New Fees, 
$94; $40." - of grant New Fees.to Old Oflices..: aunt los Sons 
„ rInft.3.b. Every Subject is Capable of an Office. But the Grant is 8 void if | 
3 Cro-65: He is Unexpert in ſome Sort of Offices, as thoſe that concern the Ad 
2% . miniſtration or Execution of Juſtice, &c. [See 12 Rich. 2. chap. 2.| 
No Man, tho' never fo Skilful, is capable of a Judicial Office in 
" rrRep. 4. h Reoerſton. Therefore Stewardſhips of Court-Leets cannot be 
7 in. 3.6.” granted in Reverſion, becauſe Stewards of Court-Leets are Judicial 
Officers. But Stewardſhips of Court-Barons, may be Granted in Re- 
verſion ; becauſe thoſe Stewards are not Judicial Officers in all 'Things 
that relate to the Court-Baron. (OA.) Miniſterial Offices may be 
* 4Ioſt. 160, Granted in Reverſion. See of Leaſes, chap. 3.] i Where one Officer 
Compt. Jur. is under the Correction of another, both Offices ought not to be Grant- 
91. c d to the fame Perſon. k Antient Offices muſt be Granted in ſuch 
3 on Mol Form, and in ſuch Manner as they uſed to be; unleſs the Alteration 
% Te 409: is by Act of Parliament. ! An Officer that is conſtituted by Statute, 


* 4 | . 5 | | o . N 
5 5 Ts hath no more Authority than the Statute gives him; for He cannot 
5 1” Iſt. 269. Preſcribe as an Officer at Common Law may. An m Infant or Mi- 


" Inſt. 3. b. nor is not capable of an Office of Stewardſhip of the Court of a Ma- 


1 


all Eccleſiaſti cal Perſons admitted. to Benefices, &c. See 9 Aun. chap. 
20, For the more caly Trying the Rights of ches. J, 


2 Ss * 
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„ Officia Judicialia non Conced antur antequam vacent. 11 Rep. 4- 


ſelves. [See of Under-Sheriff, Book 1. chap. 7. and Of a Steward of 456 


/ 
* ne * 7 
* * 


Chap. 5 Laws of England. „ 3 
By the 12 W. 3. chap. 2. 1 Georg. chap. 4. and 29. Aliens, tho 

made Denizens or Naturaliz'd, are incapable of any Office of Truft, 

either Civil or Military. ar 1 x 


3. Offices may be executed by n Deputy, where the Office may be = Lit. 449. 
granted to one to execute by Himſelf or Deputy, or the Deputy of Perk, Tir. 
his Deputy. [But ſee of the Under-Sheriff, Book 1. chap. 7.] A De- F. 160,10. 
puty is He that Exerciſes the Office in another Man's Right. There 9 Rep. 47, 
s 4 Difference betwixt a Deputy and an Aſſignee of an Office. For 10 . 
an A/hence hath an Eſtate or Intereſt in the Office it ſelf, and doth * © 7? 
all 'Things in his own Name; for whom the Grantor of the Office 
ſhall not Anſwer, except in Special Caſes. And when an Officer 
| hath Power to make an Aſſignee, He may of Courſe make Deputies. 
Alſo when an Office Deſcendeth to an Infant, Ideot, &c. He may of 
Courſe make a Deputy. But the Superior Officers muſt O Anſwer » Dr. & Stud. 
for their Deputies in Civil Actions, if they are not ſufficient to An- * _— 
ſwer Damages. In Criminal Caſes Deputies muſt Anſwer for them- . 5 
a Court-Baron, Book 4. chap. 1. and What Officers may make Depu- 4 lol. 814. 
ties, 2 Roll. Abridg. 154) P 
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. 1 the 1 H. 4. chap. 13. and 4 H. 4. chap. 20. Cuſtomers or Cn. 
 trollers in every Port of England, ſhall be Refident upon their Offices 

in proper Perſon, without making any Deputy” 
D the 4 H. 4. chap. 21. Searchers in the Ports of England ſhall 
P OG . 
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See the 2 H. 6. chap. 10. Concerning Officers that may make Be. 
See the 5 Ed. 6. chap. 16. Concerning the Sale of a Deputation of 
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By the 1 W. & M. Seſſ. 1. chap. 18. Diſſenters from the Church of 
England chaſen to any Parochial Office, who ſeruple the Taking of 
the Oaths, &c. may execute their Office by a Deputy, to be a ow? 2 
EEE 


4. The Grantor may lawfully Þ Ouſt and Diſcharge his Officer * 1 Inft. 233. 
for Life, &c. at Pleaſure where He hath no other Profit, but a Colla- oe th = 
teral certain Fee; as Bailiff, Receiver, Surveyor, Auditor, &c. the 
Exerciſes of which are but Labour and Charge to them. Yet He 
muſt have his' Fee. But where the Fees are to be taken out of the 
Profits appertaining to the Grantor within his Office, and where the 
Oflice it ſelf is profitable to them, there the Grantor cannot Diſ- 
charge the Officer of his Service. As if a Man doth Grant to another 
the Office of the Stewardſhip of the Courts of his Manors, even with 
_ a certain Fee, He cannot Diſcharge him at Pleaſure, becauſe He hath 
other Fees and Profits belonging to his Office. So it is as to the Of 
tice of the Keeper of a Park; 157 He hath not only his certain Fee, 
but Profits and Avails in Reſpect of his Office, às Deer-skins, Gr. 
"Therefore no Man ſhall make void his own Grant to the Prejudice 
of the Grantee, But if Bailiffs, Receivers, Oc. that have only a 
Collateral Fee, have their Offices granted by Patent for Life or 
— OT.” Years, 
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An Inſtitute of the Book II 


in Law, (viz.) To do his Duty in it. 


r 9 Rep. 50, | 


4 aft. 243; a: 
Coke's Compl. 


Copyh. $ 45. 


(Lit 378, 
Wo. 
1 Inſt. 233 b. 


Years, they cannot be removed at Pleaſure; much leſs can Stewards 
of Courts, (5c. if they hold their Offices by Patent. 4 But as to Pri- 
vate Offices granted by Deed, the Grantor or his Heirs may lawfully 
turn out the Grantee, if he doth not well and truly Execute the Of: 
fice. For the Eſtate which he hath in the Office is upon a Condition 

5. Offices may be Forfeited by Common Law, and by Statute, 
1. By Common Law, as AY II, e 
By r Nomuſer of Public Offices which concern the Adminiſtra- 
tion of Juſtice, or the Commonwealth. Here a Non-aſer is a Cauſe 
of Forfeiture. But Nom-uſer of it ſelf, without ſome Special Da- 
mage, is no Forfeiture of Private Offices. The ſame may be ſaid of 
a Nefuſer to execute the Office upon Requeſ. 
By AMiſuſer, as if a Keeper of a Park kills any Deer without 
Warrant, or cuts down any Trees to his own Uſe, Oc. it is a For- 
feiture of his Office. For this and ſuch like Offices are founded 
e 


on Skill and Confidence, and are Conditions annexed to them by t 


t Kitch. 287, 


» 1Ioft.233.b. 
Wo Rep 44. 


Law. And thus at Deputy by his Miſdemeanour may make his Of. 
ficer loſe his Office. But not the Miſdemeanour of the Grantee for 


Life, for he ſhall Forfeit only his own Eſtate. Thus if a Steward 
burns the Court-Rolls, taketh a Bribe, &c. he forfeits his Office by 
this Miſcuſer. u Where the Condition in Law requires Skill and Con- 

fidence, as in Caſe of Offices, an Infant or Feme-Covert, not obſerving 


it, forfeit their Intereſt, whether they come to the Office by Grant or 
' Deſcent. But If an Infant or Feme-Covert break a Condition in Law 
that requires no Skill or Confidence, this is no abſolute Forfeiture. 


Yet here a Condition in Deed binds Them. 
2. By Statute. eg wa 


5 By the 5 Ed. 6. chap. 16. None ſhall fell any Office or Deputation 


of the ſame, or any Part thereof, or take any Reward, or Promiſe 


theregf, or make any Agreement for the Reward for the ſame Direft- 
ly or Indirefly, if the Office ſhall concern the Adminiſtration, Pro- 
ceedings, or Execution of Juſtice, or Clerkſhip in any Courts of Re- 


cord, or concerning the King's Revenue, Account, Cuſtoms, or any 


Attendance in any Cuſtom- Houſe, Aulnage, Auditorſhip, Surveyor of 


the King's Lands, or the Keeping of any of His Majeſty's Cafiles, 


Forts ; in Pain That the Seller of ſuch Office or Deputation ſhall not 


only loſe and forfeit His Right and Eftate therein, or the Gift or 


Nomination to the ſaid Office, or Deputation thereof But thus the 


Buyer ſhall immediately be Diſabled to enjoy the ſaid Office or De- 


putation., Provided, That this Att ſpall not extend to any Office of 


Inheritance fe the Keeping of a Foreſt, Chaſe, Park, Houſe, Manor, 


7a; act. 297 TU the Two Chief 71i(tices, or Fuftices of A e, but that 


ef this At fall be good in Lau until he be . 


_ + Reſolved, That the Office of Regiſter to an New 25 
ttb by this Statute, the Right of Nomination anc 
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, in co de Fare eff puniendus. I Inſt. 233. b. 


- > ual 


are determinable at Common Law. 


Superſeded, or made Void by the next Succeſſor. 


was granted before. For Priority of Grant is to be regarded. 


fee Book: 1. chap. 7. Of Corporations, chap. 8. Of Manprs ang 
Tord ſbipt, ſee Book. 2. chap. 1. Book 4. chaps: 1. and Of Leet, RA; 
N ap niet. 3.) eee e 939705 vis > es; 


 Deodands, Treafure-Trove; Waifs, Strays, WreeR\of the Ses; whicl 


ap. 2. Laws of England. 205 
ED SHS, ae — ͥ́äẽ — — —— —'ſ— 


Appointing a Regiſter did Devolve to the Crown by Forfeiture, and 

not to the Biſhop of the Dioceſe. Y Such Offices 4 to the Right) ? 8 Rep. 47. 
See 12 Rich. 2. chap. 2. and of Bribery, Book 3. chap. 3. 35 

See alſo 13 Car. 2. Stat. 2. chap. 1. 25 Car. 2. chap. 2. 1 V. & M. 


Seſſ. 1. chap. 8. and 21. 7 & 8 JW. 3. chap. 27. 5 Ann. chap. 31. 


9. Ann. chap. 20. 1 Georg. chap. 13. 3 Georg. chap. 15. 5 Georg. 


cbap. 6. See the Statutes concerning. Under-Sheriff, Bailiff, Gaoler, 
JJ. DS AE. 


By the 1 Ann. chap. 8. No Office Civil or Military ſhall be wid 1 0 
by the Death of the King. But ſhall continue Six Months, unleſs 


X.I. Of Franchiſes, wherein I ſhall ſhew, 1. What is a-Pranchiſe. Of Franchis | 
2. Their ſeveral Kinds. 3. What Franchiſes ought to have Allow- 
ance, and what not. 4. How Franchiſes may be Forfeited. 
Ü y RA en 
5 2 Franchiſe or a Liberty is a Royal Privilege in the Hands of a * Finch. 164. 
Subject, either by Charter of Letters Patents or Preſcription. All Li- 
berties are derived from the Crown, and therefore they are Extin- 


es. 


guiſhed if they come to the Crown again by Eſcheat, Forfeiture, 


-ſ 


&c. A Franchiſe or Liberty may be veſted in Bodies Politick or * F-N.B. 230. 
_ Corporations, Aggregate or Sole, or in many Perſons that are b not * 2 Inft. 221; | 


Corporations (as Counties, Boroughs, 'Towns,). or in a ſingle Per- 
ſon. One Liberty cannot be granted to the Prejudice of another that 


2. They are of Different Kinds, The Chiefeſt of them is the | 


Principality of Vales, the Counties Palatine of Lancaſter, Dur- 
ham, Cheſter, Fly. Next Counties, Hundreds, Cinque Porte, Ports 
of the Sea. Then there is a Liberty of having a Leet, Manor, or 
Lordſhip, a Liberty to make a Corporation, to have a Coroner, to 


Hold Pleas, and to have Cogmiſance of Pleas, Gaolr, Bailimicks of 
| Liberties, and Return of IÞrits, the Liberty of-a Foreſt, Chaſe, Park, 
Warren, Fairs and .Markets, Felons Goods, Goods of Fugitives, of 


thoſe put in the Exigent, Deodarnds, Treaſure-Trove, Waits, Eftrays, = 
Hreck of the Sea, G oo hn enn 


Of the Principality of Wales, and the Counties. Palatine, I ſnal! 


ſay ſomething hereafter in the Fourth Booß, chap. 2. I have men- 


tion d Counties and Hundreds in the Iutroduction. Cinque Ports 
ſhall be ſpoken of too in the Fourth Book. Of Gali and Coroners, 


. l 


* * - * 1 


lt is Neceſſaty to ſpak here only of Liberties to Hold Pleny, 0 mw 7, 
to have Cgniſamce of Pleas, of Bathewiths, of Liberties, and Return 
of J/rits, of the Liberties of Fore, Chaſe, Park, Warren Faars and ? 
Markets, Goods of Felons, Fug itsves,: of thoſe put in the Exigent ; of 


—_— 


. 1 7 . 
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are Liberties ufually drawn into Queſtion 


Court of one's own, and to hold it before a Mayor, Bailiff, G, in 4 Toft. 87, 


tuch a Place according to the Courſe of the Common Law. Herein , Ba, Abr. 
| One 161. 


og © Finch, 166. 
1. The Eiberty eto Had Pleas (Tenere Placita) is to have's ld: 
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1 I 4+ Jo 

2 Inft. t 49. 
8 Rep. 118. 
9 Rep 29. 
p Cro. 543» 


92. | 
2 Danv. Abr. 
163. 164. 


© 2 Iolt. 548. 


Law are always to be taken ſtrictly. [See Of the Courts of the 
Cinque Ports. ee I 
liff to do ſuch Offices within his Precinct, as an Under-Sheriff doth 
of Weſtminſter, of the Dean and Chapter of St. Paul, &c. ¶ See 


406. | 
_ 2 Inftt. 453. 


Writs whatſoever at the King's Suit. If the Sheriff, 6c. doth enter 


_____ merely concurrent Juriſdictions. 
4-4 Inſt. / I. b. 


One may preſcribe: But the Cauſes here may be removed to the 
igher Courts. Such are the Courts in Corporations, which are 


2. To have 4 Cogniſance, of Pleas (Cognitionem Placitorum) is to 
have Power to draw Cauſes out of the King's Courts into one's own, 
with an. Excluſive Juriſdiction. This lieth not in Preſcription, but in 
Demand of the Lord; and is always of Record, and claimed by 
Charter. The Principality of Males, the Counties Palatine, the 

Cinque Ports, and the Univerſities, are Juriſdictions exempt, and 
have Cogniſance of Pleas. But © theſe particular Juriſdictions dero- 
gating from the Juriſdiction of the General Courts of the Common 


3. A Bailixick is that Liberty which is exempted from the Sheriff 
of the County, over which the Lord of the Liberty appointeth a Bai- 


at large under the High-Sheriff in the County. Such is the Bailiff 


for his Oath 27 Elia. 7 a Tu. 
Theſe Bailiffs of Liberties cannot Arreſt a Man without a War- 
rant from the Sherift of the County. And yet the Sheriff cannot en- 
ter the Liberty himſelf at the Suit of a Subject f without this Clauſe 
in his Writ, (2iz.) Non Omittas Propter Aliquam Libertatem, &c. 
See Meſt. 2. or 13 Ed. 1. chap. 39.) Yet He may Arreſt in Any 
uch Franchiſe upon a C Minus or Capias Utlagatum, and in all 


the Liberty without ſuch a Power, the Lord of the Liberty ſhall 


have an Action againſt Him, tho the Execution of the Writ may 
ſtand Good. [See 27 H. 8. chap. 24] CSG iro 
4. Some Franchiſes (which are not Counties by themſelves, as 
York, Briſtol, &c.) have Return of Mrits, 's e.) they may make 
Certificate or Anſwer to the Courts above of that which is done by 
their Bailiffs, to whom Mandates are directed to Execute Writs. 


497. 
h Dr & Stud. 
Dial. 2. 


of Sir Robert Atkins, 1 Lentr. 399. and 1 Ed. 3. chap. 5. 27 H. 8. 


11 Inſt. 233.3. 
8 Rep. 138. 15 
 Manw. ch. 1. 


Venery) or of thoſe that are gotten by Hunting, or for Fowls of Fo- 


num. . 


ch. 2 num. 2. 
X 4 Inſt, 300, 
30. 


1 4Indt. 301. 


Returns his Precept, he muſt ſet his Name to it. h Fines or Amer- 


s This Liberty may be by Grant or Preſcription. When the Bailiff 


ciaments for Inſufficient Return of Writs, or other Proceſs made by 
the Stewards or Bailiffs of Liberties, ſhall be laid upon the Stewards | 


or Bailiffs, and not upon the Sheriff or Lord of the Franchiſe. But the 


Lord ſhall Anſwer for the Bailiff, if he is Inſufficient. [See the Caſe 


chap. 24. and ſee Under-Sheriff, Book 1. chap. 7.] 


5. A? Foreſt (Ferarum Statio) is a certain Territory of Woody 
Ground and Fruitful Paſtures, Privileged for Beaſts of FVenary (not 


reſt, Chaſe and Warren, to reſt and abide there in Safety. * The 
King may make a Foreſt in his own Ground at this Day, but not in the 
Ground of Subjects without their Conſent. This Territory of Ground 
ſo does is meeted and bounded, and known to be ſo, either by 
Matter of Record (by Writ iſſued to the Sheriff of the County, who 

ſhall take an Enqueſt of the Place and Bounds, and Return it into 
Chancery, &cc.) or By Preſcription. By Prefcription it may be 
Good in the Grounds of other Men. The King may Grant a F oreſt 
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to A m Subject 3 but in the Hands of a Subject it 1s not properly N Fo- m x Inſt 1. b. 


elf paſſeth. . 


2. 8. 233. 3. 
09.4 10. 31g, | 
315. 


e. che Com Chaſer Ts thi) ie" Piivitegel Pls the le 
Receipt of Deer, and Beaſts of the Foreſt, [See Of a Park, infra, 


Nature to one 5 own Uſe, ron 3 % -- --: 


Woods . down Timber, Cc. without any one's Licence. 
Clhaſes that were never Foreſts cannot have any *-Parhien... 
wo Tom Parquer to Encloſe) is a Great Quantity; of » r Ioft 233.4. 
Ground encloſed and privileged for wild Beaſts of Chaſe by. the King's 2 0 [99 
Grant or by Preſcription. No Man now can erect a Park without a a 
Licence under the Broad Seal. For the Common Law. does not en- 
courage Matters of Pleaſure, which bring no Profit to the Common: 
wealth. The Beaſts of Park or Chaſe properly extend to the BACK, 
Doe, Fox, ©c. but in a Common and Legal Senſe to all the Beaſts 
of the Foreſt, - A Park muſt be Encloſed, For if it lies open, it, is a 
200d Conte of SARire inva 1h. Kinies THSAe "ad a Tn Drfetted, . «._ 
And the Owner cannot have an Action againſt thoſe that Hunt in his 
Park, NN „ oo cs wes (> ay 7 1 
To a lawful Park Three Things are 1 5 1 K Grant or Pre- 
There are Parks in Uſe and Reputation e ected . wi hope Lawfu 
Warrant, and yet are called Parks. I do not Jpeak of theſe, Nomina 
Parks cho the Ger of: ſich & Park may have an Adios for Killin 


. * 1. 


his Deer. 5 


* Parks as well as' Chaſes are Subject to the Common-Law; and * 


_ 


Park; 7 


o 


4 
o 
. . 


; 


1 lat. 5 14 


* 


(See How a Keeper of a Park may forfeit bis Office.” Of Cffcer, ſy: 
Pra. 5 Georg. chap. 15. Of the Forfeiture and POR of a 
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tutte concerning the Deſtroying of the Game, Book 3. chap. 3-] oak 
[ ðee Weſtm. 1. chap. 20. or 3 Ed. 1. chap. 20. 3 Fac. 1. chap. 13. 


the Owner. Sce alſo of Killing Deer by G@ame-keepers in the Fra- 


z Car. 2. chap. 10. 3 C 4 F. & N. uh: 10. 5 Georg. chap. 15; and 
chap. 28. For the more Effectual Diſcovery and Puniſhment of 
L Deer-Stealers.] p 7 S SHES. l " 2 | : . Y : 4 J : kb | | ; K 


By the 5 Georg. chap. 15. It is further Euatted, I hat if Auy 
Perſon ſhall untawfully Pull down or Deſtroy, or cauſe to bs Pull" 
down or Deſtro d, the Pales or Malle of Any Patk, &c. where Red or 
 Fullow Deer ſhall be then kept, and being convicted by Confeſſion, or 


Oath of One or more Mitneſſes before a Fuſtice of the County, He 
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For Breaking down Pales and other Fences. , 
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S8. A Jarren is a Liberty by Grant of the King, or by Preſcripri- 
a Terms of 072, for Preſervation of Beaſts and Fowls of the W arren. Beaſti, as 
the Law, Hares, Conies, c. Foxls, as Partridge, Pheaſant, Quail, Rail, 


v. Warren, 


5 8 Rep. 138, Park or Warren are Collateral Inheritances, and not ſuing out of 
_ 


no Neceſſity of encloſing it. One may have a Warren in another's 
Land; for the Grantce may Alien the Land, and Reſerve the Fran- 
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"ig Rep. 87. Creatures that are Fere Naturæ, without the King's Licence, as be- 
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"4; N The $87 | 3 3 ; | ESE MEU FITS 75 ren 

i d 46. Corn, Gc. But the Owner of the Corn may Kill them. For no One 
ee e „ )) ᷑¾ . 205 nn 


Ke. 2. chap. 14. 9 Jun. chap. 25. 3 Georg. chap. 11. For the better 
. Poe eſervation of the Game, and the Statutes relating to the Deſtroying 
///%%/ ( oF RO neny 
5 g Toll in Fairs and Markets. 3. How Property is alter d by Sale 
= . "YT, Wheat 8 a Fir or y © A 
| 4 © Fir (from Forum or Forie) is u Great Sort of Market grant 
en 226, od to any Town, Oc. for Buying and Selling, and for the more ſpee- 
n dy and commodious Proviſion of ſuch Things as the Subject needeth, 
1 N It is uſually kept Once or Twice in the Vear. A Mart (4 Merck or 


f 


1 
A 


= gy 4 Great Pair holden every Year, „ 
iN NOS A Marker (from Mercando, Buying and Selling) is leſſer than a 


— $ * 


the Piovition of fuck Piztoals as the Suben wanteth. This js 


= FR nd granted to a Town, (5c. for the like Purpoſes ; but chiefly 


> #* 


= Market, but every Market is not a Fair. f There may be 4 Marke 
wa 272, Without an Owner. Where there is an Owner, a Butcher canngr pe” 
I! | fFeribe to ſell Meat in his*own Houſe upon à Market Day, for the 
Market muſt be in open Place, where the Owner may have th > Bene 
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- . Keeper of a Park, &c. for Taking or Killing Deer without Conſent of 


ſhall be ſubjeft to the Penalties of the 3 & 4 W. & M. chap. 10. for 
killing Any One Deer. [See 43 Elis. chap. 7. 22 C23 Car. 2. chap. 7. 


1 Taft. 233.2, Woodcock; or Water-Fowl, as Mallard, Hern, &c. b A Chaſe, 


31% the Soil as Common doth. A Free Warren may lie open; for there is 


chiſe. © But no one can make a Warren, and Appropriate thoſe 


9. Of Fairs and Markets. 1. What is a Fair or Market? 2. Of 
oo 


at, 199. fore Obſerved, 4' No Action lies if Conies cat, up another Man's 


_ [See the 22 Car. 2. hs 25. 4& N. &. M. chap. 23. 5 Ann. 


il uſually kept Once or Twice in the Week. So that every Fair is ; 


Chap.2. Laws of England. 98 209 


— — 


8 Every one that hath. a Fair or Market ought to have it by $ 2 Inft. 220+ 
Grant, or Preſcription, which ſuppoſes a Grant or Charter, And if 
the King Grants to One a Fair or Market, He ſhall have of Courſe a 
Court of Record, called a Court of Pie- Powder as incident thereunto. 

See Of the Court of Pie-Powders, Book 4. chap. 1.] In Common 
Speech, the Fair or Market is taken for the Place where it is kept. 
But if one hath a Fair or Market by Charter or Preſcription, and 
another obtains a Market near it to the Nuſance of the former Fair or 
Market, h He may avoid it. For there are always theſe Words in » 2 Inft. 406. 
the Grant, (viz.) Ita Quod non ſit ad Nocumentum Alterins Mercati. Rep. 49. 
[See Of the Clerk of the Market, Book 1. chap. 7.) *© © + 
Every one that hath a Market ought to have a Pillory, Tumbrel, 
Gc. to puniſh Offenders, | e e 


e By the 13 Ed. 1. Stat. 2. chap. 6. Fairs and Markets ſhall not be 
JJ d OM nn 
As the 2 Ed. 3. chap. 15. Every Lord at the Beginning of his Fair 
muſt Cry and Publiſh how long it ſhall endure. of 
By the 27 H. 6. chap. 5. 4 
kept upon a Sunday, &c. 


Fairs and Markets ore forbidden to be 


2. Of Toll in Fairs and Markets. In moſt Pairs and Markets Toll 1 
is to be paid to the OWne.. ps Whoa eee ONS 


1 Toll (or Tolne) is ron a reaſonable Sum of Money or Pay- | »Inft, 2e. 5 


ment to the Owner of the Fair or Market upon Sale of Things 
Tollable within the Fair or Market, or for Stallage, Pickage, (5c. 


It is always to be paid by the k Buyer, not the Seller, unleſs there is 2 lat 221. 


a Cuſtom to the contrary. Nothing is Tollable of Common Right 
before the Sale. In Antient Fairs and Markets Toll may be paid by 
Cuſtom for the Standing in the Fair or Market, tho Nothing is 
Sold. Such a Cuſtom muſt be Time out of Mind; which Cuſtom no 
One can Challenge that claims the Fair or Market by Grant within 
the Time of Memory, (vis. ) ſince the Reign of Rich. 1. So that it 
1s better to have a Fair or Market by Preſcription than Grant. Toll 


was firſt ! invented that Contracts might be made Openly and before 13 Iaſt. 220. | 


Witneſſes. 


At this Day there is not any ® certain Toll taken 1 but if that "oft. 222. 


which is taken be unreaſonable, it is puniſhable by the 3 Ed. 1. 
hap. 3 1. Of which the Judges ſhall Determine if it comes 1 udicialyx 
before them. Toll may be ſaid to be n Oztragious where a Reaſon- 2 Iaſt. 220. 
able Toll is due, and Exceſſive Toll is taken; or where no Toll is 
due, and Toll is taken and unjuſtly ures: The King cannot 
Grant an Outragious Toll. Outragious Toll diſcourages Men from 
Furniſhing Fairs and Markets. If the King does not Grant Toll with 
the Fair or Market, the Patentee ſhall have no Toll. It is not In- 
cident to a, Fair or Market by a General Grant. Such a Fair or 
Market is a Free Fair or Market. [See 10 & 11 V. 3. 427 7 24. 
Toll in Fajrs is generally Taken upon the Sale of Cattle, as Horſes 
Oc. but in Markets for Grain only. And the Lord may ſeize until . Rol. 
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210 An Inſtitute of the Book II. 


* 2 Inft. 221. The? King ſhall pay no Toll for any of his Goods; and a Man 
6 Abr. may be Diſcharged from the Payment of Toll by the King's Grant, 
either Generally or Specially in his own Fairs and Markets; and of 
'Toll which together with any Fairs or Markets have been' Granted 
after ſuch Grant of Diſcharge ; but the King's Grant cannot Diſcharge 
Toll formerly due to Subjects either by Grant or Preſcription. * Pri- 
ority of Grant is to be Regarded. 'Tenants in Antient Demeſne are 
Exempted and Diſcharged of Toll for Things coming of thoſe Lands. 
F. N. B. If Toll is Demanded of them, They may ſue to have Y Letters Pa- 
227 tents under the King's Seal directed to all Officers to ſuffer them to be 
Toll-free, or they may have the Writ De Eſend quiet De Telonio. 
[See Of Eſtates in Antient Demeſne, Book 2. chap. 1. and Of the 
| Court of Antient Demeſne, Book 4. chap. 1.] pts 
By Wet. 1. or 3 Ed. 1. chap. 31. If Exceſſive Toll be taken in a 
Market-Town by the Lord's Conſent, the Franchiſe ſhall be ſeiſed. If 
by other Officer, He ſhall pay Double Damages, and ſuffer Forty 
Days Impriſonment. | See the 2 Inſt. 219, Gc. For the Expoſition 
%%% ((( RACER Bede gl RN 
By the 2 & 3 Ph. & Ma. chap. 7. Every Owner of a Fair or Mar. 
het ſhall appoint a Toll-taker, where Toll is to he taken, or a Book- 
keeper where no Toll is paid, to fit there from Ten of the Clock in the 
| Morning until Sun-ſet, in Pain of Forty Shillings for every Default. 
| [See the Statute at large, and the 31 Fliz. chap. 12. Concerning 
Toll, and the Toll-keeper in Horfe-Fairs, Voucher upon Sale, and 
Redemption of an Horſe ſtolen, | Ge] = : | | e 77 
re There are divers other Sorrs of Tolls, as Turn-TJoll, where Toll 
r$ Rep. 46. is paid for Beaſts that are Driven to be Sold at Market, and do Re- 
ttunrn unſold; Tol-Travers, where one claimeth to have Toll for eve- 
ry Beaſt Driven over his Ground; T hrough-Toll, where a Town pre- 
8 5 ſicctribes to have Toll for ſuch a Number of Beaſts as goeth through 
I: the Town, or over a Ferry or Bridge maintain'd at their Coſt. There 
is alſo Tronage for a Beam with which Things are to be weigh'd; 
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= Pontage, Paviage, Cranage, Wharfage, Anchorage, Stallage, Pick- 
= FO, "(oy Oy ß rs 7 
; ” * Property is Altered and Divefted by Sale in Fairs and Mar- 


*2Inft. 513. kets Overt. For all Contracts of any Thing Vendible there ſhall 
5 Rep. 83, bind the Parties, and thoſe that have Right. But this Rule hath 
Twelve Exceptions. 1. It ſhall not Bind the King; tho? it ſhall Bind 
Infants, Feme-Coverts, Ideots, Men beyond Sea, and in Priſon that 
have Right. 2. The Sale muſt be in a Place that is open, ſo that 
any one that paſſeth by may ſee it; not in a Back-room, Ware-houſe, 
Cc. z. It muſt be in an open and proper Place, and proper to the 


3 Trade of him in whoſe Shop it is Sold; as Plate muſt be Sold in 
| Goldſmith's Shop, not in a Scrivener's, &c. for no one will Search 
1 there for ſuch Things. 4. It muſt be a Sale, not a Free-Gift with- 
[i out any valuable Conſideration. 5. The Buyer muſt not know that 
| the Seller hath a wrongful Poſſeſſion. 6. The Sale muſt not be 
„ Fraudulently betwixt Iwo, on Purpoſe to bar him that hath Right. 
[if 7. If the Seller acquireth the Goods again, He that hath Right may 
=_ take them. 8. There muſt be a Sale and Contract. Therefore a Sale to 
1 a Man of his own Goods, or a Sale by an Infant known to the * 


Nu Prior ef Tempore, Potior ef in Fure, 4 Rep 30. 1 Inſt, 347. b. 


— r 


"Lane 7 England, 


to be duch, or r by a Beams bert 3 to be a Fine Cui. (un- 
leſs for fach Things as ſhe uſually Trades for, or by Conſent of her 
Husband) e not. 10. The Property is not. altered if 'Toll is not 
paid, where the Statutes require it. [See the 2& 3 P. & M. chap. 7. 
31 Ehiz. chap. 12.] tho' by the Common Law the Property was al- 
tered, tho no Toll paid. 11. The Sale muſt not be in the Night, 
but between Sun and Sun ; tho' the Sale that is made in the Ni oe 1 is 
Good betwixt the Parties, not to Bind a Stranger that hath Ri oht. 
12, If the Party robbed purſues his Suit freſhly, and Convicts the Fe- 
lon, tho the King's Officer, or any other that ſeiſed the Goods ſelleth 
them in Market-Overt, the King or the Other ſhall make Reſtitution 
of his Goods, For the Prope perty was in the Cuſtody of the Law, and 
therefore could not be altered by Sale in Market-Overt. - [See the 
21 H.8. chap. 11. and Of Bankrupts, cone 4: hoſt. Concerning 12870 
of their Goods in Market-Overt. 


In * London every Day except Sunda 2 is a Market-Overt, and the t 5 Rep. 83 141 
Sales in Shops there for valuable Conſiderations are Good. * But in · Moore 30%½ 1 
the Country, where Things are Sold in diſtinct Places in a Fair or 14 
Market, the Goods muſt be Sold in the uſual Place appointed for the ED. C 

| Sale thereof; otherwiſe the Property is not altered. ea Mat _ | 
Sale =_ a . tho' ina Fair or Market, mall not alter the 1 ä 
. 5 nn 
By the 34 & 35 ; H.8. chap. 26. W Sale of Goods and Carte ths: _. = 
in Wales, or Sold in any Fair or Market there, ſhall aver the Pro- : 
perty thereof. 5 1 
By the 2& 3 Ph. & Ma. F 7. The Sale of (2007 in ; Market- „ 1 

Overt is made 7 bid in Six Cafes. And if any Horſe that 1s ſtolen EC Wal 


ſhall not be Sold, Given or Exchanged according to the Tenour of this 
Statute, the Ouner may take again the ſaid Horſe where-ever He 
finds Him, or have an Action of Detinue or Replevin for the ſame. 
#2 = 1 Statute at large, and 2 Hl. 715, 70, For the Expoſition - 
thereo . 
3 the 31 Elis. chap. 12. Six Points more (by Way of Addition 20. 
a former Statute) are po down for Saving the Property of Horſes to 
the Right Owners, whether the Horſe be Belen or not. Which Points 
betns not obſerved the Sale is void. | See the Statute at 5 an! for 
the Expoſition thereof the 2 Toft. 716, 717, 718, 779. 


So that what by the Twelve Exceptions above 1 and . 

by the Twelve Additional Points by theſe Statutes, the Property of 
Horſes, Gc. is ſo preſerved, that it is almoſt Impoſſible, That the 

Property of Horſes, .&c. (ſtolen or not ſtolen) ſhould be altered by any 
Sale in Market-Overt, # the Owner is Induſtrious to purſue theſe Di- 
rections, _ 


See the 5 & 6 Ed. 6. thay. 14. An A& againſt Engroſſers, Pore 


ſtallers va: 3 ; and See of theſe Offences i in the Pleas of —m_—.. 4 1 
Crow, Book 3. 1 


See the 1 2 we & M. cha s + 7. An Act, That Perſons ee a 
in the Country ſhall not ſell divers Wares in e Cities © or n D 
Corporate by Retail, but in open Eagirs. 
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24 o. There are Liberties of Seiſing Goods and Chattels. of Felon, 
Fugitives,: and of thoſe put in the Exigeut. Alſo Liberties: of 
Seiling Deodands, Treaſs ure-Troove, Waifs, Eftrays, and Mreck of the 


* rInſt. 114 x, Goods and Chattels of x Hanus may be forfeited by Convidtion, 
: Inſt. 28:, and ſometimes without Conviction. But the Forfeiture ought al- 
3 Inft.54, ways to appear of Record. So the Goods of one Flo de ſe are not 
Rep. 116, fOrteited until preſented, or found of Record. Therefore the Goods 
9 Rep.23, 24. Of Felorrs,- or of Felons of themſelves, cannot be claimed by Preſcrip- 
1 Saunde 274: tion. If the King grants the Goods and Chattels of Felons, the 
...__ Goods and Chattels of Felons of Themſelves do not paſs. 
| Y 5Rep. reg. 2. The Goods and Chattels of Y- Fugitives are the proper Goods of 
nt. 28. Him that flieth for a Felony ; and are forfeited to the Lord of the 
_ Franchiſe, when the Flight is found of Record, either by Indictment 
upon the Death of a Man before the Coroner, or by Verdict upon 
Acquittal, if it be found that he fled for the Felony. For tho' one 
may be found Not guilty, yet He may forfeit his Goods by Flying. 
[See Of Forfeiture upon Flight, Book 4. chap. 5.) © © 
z. The Goods of thoſe put in the 2 Exigent are forfeited when 
5 Rep. x10, one Appealed or Indicted of Felony withdraweth himſelf ſo long un- 
1 lu . til the Writ of Exigent, in Order to an Outlawry, is awarded againſt 
ͤ— pie, - The withdrawing is a Flight in Law. And this Forfeiture 
ſhall ſtand, tho' He renders himſelf upon the Exigent, and afterwards 
is found Not Guilty. If the Party was Impriſon d, or beyond Sea, c. 
the Party, His Executors or Adminiſtrators, ſhall have a Writ of Er- 
fror to Reverſe the Award of the Exigent. [See Of Forfeiture: upon 
Oulan, ( !!,, id ati 8 el. 
4. A Deodand (Deo Dandum) is when any Moveable Thing In- 
3 Iaſt. 57. animate, or. Beaſt Animate doth cauſe or occaſion the nntimely Death 
_ $fep-119. of any Man by Miſchance, (without the Fault of Himſelf or 
N 3. other Perſon, ) in any County of England (but not upon the Sea or 
Ssalt Water) and that Thing, and every Thing moving with it are 
forfeited to the King or Grantee of the Crown, if He dies within a 
Year and a Day after. As when a Cart wheel runneth over a Chri- 
ſtian and killeth him, the Cart-wheel, Cart and Horſes are given to 
the Lord of the Liberty to be Diſtributed amongſt the Poor for, the 
Appealing of God's Wrath. If the Forfeiture is to the Crown, the 
Almoner diſpoſes of it. If one under. the Age of Fourteen falls from 
a Cart, Horſe, (5c. there is no Deodand. But if a Horſe, &c. kills 
any One within the Age of Diſcretion (i. e. under Fourteen) it is a 
Deodand. Things fixed to the Frechold cannot be Deodands, as the 
Wheel of a Mill, a Bell hanging in a Steeple, Cc. unleſs) ſevered 
from the Freehold before the 1 happen d. If 4. killeth a 
Man with the Sword of B. the Sword is a Deodand. If one falls 
out of a Veſſel in freſh Water, the Veſſel is a Deodand; but not if 
He falls out of a Veſſel in Salt Water; . tho' the Arm of the Sea is 
in the Body of a County; becauſe Perſons at Sea are continually E 
poſed to ſuch Accidents. ap ee eee 
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Omnia que movent ad mortem, ſunt Deo Danda. 5 Rep. 110. 2 Inſt, 57. 
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The Jury, Who Find or Preſent the Death by ſuch Miſadventure, 
ought alſo to find and appraiſe the Dcodand. For the Goods are not 
forfeited in Theſe Caſes until the Matter is found of b Record; and e; Rep 116. 
therefore cannot be claim d by Preſcription. [See Of the Court of lust 114 
the Coroner, Book 4. chap. 1.) But the following Franchiſer may be : jaſt. 281. 
claim d by Erant or 6 T 

F. © Treaſure-Trove (or Treaſure Foumd) which is Treaſuro found © 3 Iaſt 133, 
hid in the Earth, (not lying upon the Earth or hid in the Sea,) and ; N.p 109 
which for want of a True Owner belongs to the Lord of the Liberty Kitch. 80: 

by Special Grant or Preſcription. But if the Owner 1 any Ways 
be known, then it does not belong to the King, or Lord of the Liber- 

ty under him. Nothing is ſaid to be Treaſtre-Trode but Gold and Sil- 
ver. To conceal it is Fine and Impriſonm ent. 


6. 4 Vahr (Bona Vaviata) are Goods which are Nolon at waiy- « 5 Rep. tog. 
ed 45 Purſuit (for fear of being Apprehended) by the Thief in his Kiteb. 37,82. 


Flight, and upon that Account forfeited to the Lord of the Manor. 
The Reaſon of this Forfeiture is as a Puniſhment of the Owner of the 
Goods, for not Purſuing and Bringing the Thief to be Attainted. If the 
Thief had not the Goods in Poſſeſſion upon Purſuit, there is nd For- 
feiture; and then the Owner may ſeiſe them where He finds them, 
without Any Freſh Purſuit. ¶ See the 21 H. 8. chap. 11] 
J. © Eftraygs (Extrahwre) are Cattle that ſtray into another Man's * Finch. 177. 


| Ground and not own'd by any Man. In this Caſe, if they are pro- Kitch. 80, 81. 5 


Bacon's 


claimed on Tuo Market-Days in Two ſeveral Towns next adjoining, Blem. 76,77. 


and the Owner doth not claim them within a Year and a Day, they 

belong to the Lord of the Liberty. If a Lord (who claims under 

the King) keeps a Stray Three- quarters of a Year, and within the 
Fear it ſtrayeth again, and another Lord getteth it, the fivſt Lord 
cannot Re- take it; for until the Lear and a Day are paſt} and Pro- 
clamation made as aforeſaid, He hath no Property; and therefore the 
Poſſeſſion of the Second Lord is Good againſt Him. If the Owner 
claims the Stray within the Year and Day, He muſt pay for the 
Keeping. But in the mean Time the Lord cannot Work it; tho! * : Rofl. 
He may Milk a ſtray Cow within the Year. If tho Cattle were no- 3b 8 — 
ver proclaim d, the Owner may take them at any Time. No Fowl i 


in other Caſes. The Cattle of the h King cannot be Strays, or for- . 
feited as ſuch to the Lord of the Manor. 7 Non. 
8. AI eck (Meccum Maris) is applied to ſuch Goods as after a Abr. 876. 


can be Strays but. Swans; and then Proclamation muſt be made as 2 Rep. 16, 


am (from 


ſome County. Nonè of thoſe Goods which are called) 
being Caſt into the Sea while the Ship is in Danger, and after Periſh- 
eth) or thoſe called Hotſam (from Floating upon the Sea after Ship- 

_ wreck) or thoſe called Lagan or Ligan (Goods funk in the Sca but 
tied to a Buoy, c. that they may be found again after Shipwreck) 
are to be eſteemed Wreck, ſo long as they remain upon the 2 
and are not caſt upon the Land by the Sea. If any of them are caſt 

upon the Land by the Sea, they are Wreck. A Wreck muſt be with- 

in ſome County, whereof the Common Law taketh Cogniſance, and 


not where the Admiral hath Juriſdiction. * Myeck, Fetſan Hlot- * 5 ep. 10, 


ſam: and. Ligan may be gained by Grant or Preſcription, as well as 5.6 
Treaſurc-Trove, Maiſi, and Eftrays. If there is no Mam or Pre- 168. 461“ 
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494,495,456. | 
of Memory, or ſince the Beginning of the Reign of Rich. 1. as JF 


Wreck; but ſhall be re 
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eſcape alive out of a Ship. whereby the Owner of the Goods may be 
known, neither the Veſſel, nor any Thing therein ſhall: be adjudged 
or'd to the Owner, if He claims within a Tear 


and a Day. "1d | 
A Man, Cat, or Dog are only put for Examples ; but all other 
Living Things are to be underſtood. | 3 > 


The Year and Day ſhall be counted from the Seiſure. Yet if the 


Owner dies within the Year, His Executors or Adminiſtrators may 


make Proof. But if the King's Goods are Wrecked, and caſt upon the 


Ground where a Subject hath Wreck of Sea, The King is not confin'd 
to any Time to make Proof, as a Subject is. + 


If the Goods are Bona Peritura, The Sheriff may ſell ſuch Goods 


within the Vea. 17 


If the Goods are not ſeiſed by the Lord of the Liberty, but taken 


away by Wrong-doers, the Owner may have his Action; and if the 
Wrong: doers are unknown, He may have a Commiſſion to Enquire, | 


Ge. [See the Expoſition of Meſt. 1. chap. 4. 2 tft. 166, 167, 168.] 


Vy the 17 Ed. 2. chap. 11. The King all have Wreck of the Sea, 


IWhales and Great Sturgeons taken in the Sea, and elſe-where through- 


out the whole Realm; except in Places Privileged by the King. 


_ See the 12 Ann. Sf. 2. chap. 18. An Act for Preſerving all ſuch | 


Ships and the Goods thereof, which ſhall happen to be forced on 


2 Inſt. 28 1, 


ing all Officers adjoining to the Sea to call together as many 
; are neceſlary to Aſſiſt, Cc. ä [See the 4 Georg. ch . 1 2.] ey 


Shore, or Stranded upon the Coaſts of this Kingdom, Gc. Command- 
en as 


3. What Franchiſes ought to have Allowance, and what not? 


I have ſaid, That ſome Franchiſes lie in Point of Charter, and 


cannot be claim'd by Preſcription ; and that ſome lie in Preſcription 
and Cage without the Help of any Charter. Now, If the Franchiſes 
that depend on Charter were granted ! before Time of Memory, 
(oig. Before the Reign of Rich. 1.) they are not any Records Plead- 
able, if they have not the Aid of ſome Matter of Record within Time 


 lowance before the 22 in Eyre, Juſtices of the Common Pleas, or 
before the Barons of the Exchequer, or by Force of ſome Confirmation 


by Charter of ſome King within Time of Memory. Theſe are ſut- 


ficient, without ſhewing the Charter, to ſupport the Franchiſes. © 
But if the Charters were Granted within Time of Memory, they 


are pleadable without ſhewing any Allowance or Confirmation. Yet 


If They have been Allow'd or Confirm'd as: aforeſaid, The Franchi- 


ſes may be claim'd by Force of the Allowance or Confirmation with- 


out ſhewing the Charter. [See the 3 Ed. 6. chap. g. 13 Elis. chap. 6. 


and 5 Rep. 5 2, 53.] [See the 6 & 18 Ed. 1. Stat. De Quo Warratt 


to, and the Expoſition: thereof 2 72ſt. 279, Gc.] Uſage may uphold 


Franchiſes which may be claim d only by Preſcription, without Re: 
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cord either of Creation, Allowance or Confirmation. Neither doth 


a Grant or Confirmation by Charter deſtroy ſuch Preſcription. ( 0.) 


4. How Franchiſes may be Forfeited ? m Franchiſes and Liberties Finch 
may be Forfeited by Miſ-uſer or Non-uſer. 1. By Miſ-uſer, as by _ . 


keeping a Fair or Market otherwiſe than it is Granted, as by keep- Kirch. 65. 


ing a Fair or Market upon Two Days when One only is Granted; 


or by keeping it upon a Monday when it is Granted to be kept on a 


Wedneſday; or for Extorting Fees where none are Due, &c. A 
Miſuſer of any Point, where there are many in One Franchiſe, is a 
Forfeiture of all of them that Depend upon one Another,; but not 


of thoſe Franchiſes which are ſeveral. When one Claimeth or Uſeth 


Franchiſes and Liberties which He ought not to have, it is ſaid to be 


an Uſurpation upon the King; and the King ſhall have a Writ of 0po 


' Warranto for that as well as upon a Miſ-aſer. 2. a By Nom-uſer ; ger . 
for if one hath Liberties, and doth not Uſe them within Memory, 2 Iaſt. 282. 
they are Loſt, Nom-uſer of a Market is no Forfeiture. But not to 


Exerciſe the Office of Clerk of the Market, c. is a Cauſe of Sei- 


ſing, and a Forfeiture by Nor-uſer; becauſe it is a Neceſſary Office, 


and for the Good of the Commonwealth, So They may be loſt 


by Nonclaim. 


| For Statutes concerning Franchiſes and Liberties, See the 9 H. z. 
_ chap. 9. 9 H. 3. chap. 37. 3 Ed. 1. chap. 9. 18 Ed. 1. & 30 or 6 Ed. 1. 
De Ono Warranto. and Stat. De Tallagio non Concedendo, or 
34 Ed. l- 4.—1 Ed. 3. Stat. 1. chap. 1,14 Ed. 3. Stat. 1. 


4. chap. 1. 27 H. 8. chap. 24. 32 H. 8. chap. 20— ' 
2 V & M. Sefſ. 1. chap. 8. Concerning the Rights of London. 4 G 


5 MGM. chap. 22. and the 9 Ann. chap. 20. For the more caſy 


- rying the Rights and Franchiſes in Corporations and Boroughs. 15 


Corporation to be exempted from the Rigour of the Common Law. p 
; 4.3 2 uſed for a Place that hath a Special Immunity, « Roll. Abr. 
A Privilege is either Perſonal or Real. Perſonal, as of a Member xj, A - 


XII. o A Privilege is a Private Law allow'd to a Private Man or incest 
terp. V. 
rivilege. 


of Parliament and Convocation, and of their Servants, not to be ar- 


reſted Sitting the Parliament or Convocation, (5c. Real, as that which 
is Granted to a Place, as to the King's Palaces, to Courts at Veſt- 


minfter, to the Univerſities, that their Members or Officers muſt be 
ſued within their Precincts or Courts, and not in other Courts. [See 


U 


Of Iris, Book 4. chap. 44 


And now having ſpoken of the Two Diviſions of Eſtates in 


Lands, 'Tenements or Hereditaments, It will be proper to ſhew how 
Lands, Tenements or Hereditaments may be 4equired or Conoey'd 


from one to another. 
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gquired or 


5  Conveyed. F. By Eſcheat. e oY 
By Occu- I. By P Occupancy, where the Title accrues by the firſt Entry, A 


237.8. & b. One doth derive his Title to certain Lan 


| 


0 An Inſtitute of the 


Book I 


CHAP. III. 


How Lands, Tenements or Hereditaments may be Ac. 
quired, (viz.) I. By Occupancy. 2. By Deſcent. 

3: By P urchaſe, (ꝛoherein Of Deeds,. and the ſeveral 
Sorts of Conveyances, as Feoffment, Fine, Recovery, 
Indentures to Lead Uſes, Covenants to ſtand ſeiſed 
to Uſes, Bargain and Sale, Grant, Leaſes, Leaſe and 
Releaſe, Confirmation, Aſſignment, Exchange, Sur- 
render, Revocation and New Declaration, Statutes, 
Obligations, Defeaſances, Deviſe,) 4. By Preſcription. 
J...... 


How Lands, Y Roperty in Landi, &c. may be Acquired either, 1. By Occupan- 
ke rage} cy. 2. By Deſcent, 3. By Purchaſe. 4. By Preſcription. Or, 


pancy. 


1 lat. 4b. When Tenant for Term of another's Life dieth, while He for whoſe | 
388.a, Life the Leaſe is made is Living, He that firſt Entreth ſhall hold 


the Land during the other Man's Life, and ſhall be Subject to the 
Payment of the Rent reſerved, c. There can be no Occupant a- 
gainſt the King; nor of any Thing that lieth in Grant, as of Incorpo- 
real Rights or Eſtates. But to prevent Occupancy, at the making of 
the Grant it is adviſeable to add theſe Words, (vig.) To Have and to 
Huld to Him and His Heirs, during the Life of Ceſtuy que Vie, or 
of Him for whoſe Life the Leaſe was made. For then it is Deſcen- 
dible to the Heir; or elſe the 'Tenant or Grantee (if He hath the E- 
ſtate without the Word Heirs) may aſſign the Eſtate over to divers 
Men and their Heirs in 'Truſt, for Him and His Heirs during the Life 


; 74 the 29 Car. 2, chap. 3. F the Leſſee for the Term of another's 
Life Deviſe not the Eſtate, and His Heir becomes Occupant, it 

ſhall be chargeable in his Hands as Aſſets by Deſcent to pay Debts, 

_ as Lands in Fee-ſumple, elſe it ſhall go to the Executors or Admini- 

ſtrators, and be Aſſets. [See of an Eſtate for Life, chap. 1, ante, and 

of ned, A. ep. 67 ET OE TT on OS 

By Deſcent, II. By Deſcent, or Hereditary Succeſſion, Property in Lands, (5c. 

* 1 Toſt 13. b. may be Acquired. 4 Deſcent, (Delcem(:) is a Means whereby 

as Heir, and by Right of 

r Ventr. Blood, to ſome of his Anceſtors; * unleſs hindred by Illegitimation, 

415,416, [See Of a Baſtard, Book 1. chap. 6.) Half. blood, Attainder, or Cor- 

ruption of Blood, or by being an Alien, or by Act of Parliament. [See 

11 & 12 . 3. chap. 4, h. 4. Concerning Papiſts.] This is the Nobleſt 
and Worthieſt Means whereby Lands, Oc. are acquired. No 

A Deſcent is either by Common Law, Cuſtom, or Statute. By 


_ 
_— 


11 


* 

rr 8 ; Dig 

— — ö — 
#:- 44s © 6 4H 4-4 TY. a 


neal or Collateral. Lineal is a Deſcent downwards in a Right Line, 195 3 
is from Grandfather to Father and Grandſon. The Lineal Heirs e 
muſt firſt inherit. Collateral is a Deſcent which ſpringeth out of the 

Side of the whole Blood; as Grandfather's Brother, Father's Brother, 

Gc. Therefore t if a Man purchaſeth Land in hg Sa $i and Dies Lit. 2. 
without Iſſue, there for Default of the Right Line, He which 7s ext of 

Kin in the Collateral Line of the whole Blood (tho' never ſo Remote) 5 
comes in by Deſcent as Heir to Him. u For there is a Next of Kin rInft.1o. b. 
by Right of Repreſentation, and by Right of Propinquity, or Near- 3 Rep 40,41. 
neſs of Blood. He that is Inheritable is accounted in Law next of 
Blood. As when a Man hath Two Sons A. and B. and Dieth. A. 
purchaſeth Lands in Fee-ſimple and Dieth without Iſſue. B. hath 

Two Sons C. and D. and Dieth. C. the Eldeſt Son hath Iſſue and 

Dieth. Now tho' D. is neareſt of Blood to 4. He ſhall not inherit, 

but the Iſſue of C. who repreſents the Perſon of C. who if He had 

lived had been Legally next of Blood to 4. But yet there is a Di- 

verſity between next of Blood inheritable by Deſceut, and next of 
Blood capable by Purchaſe. For where Lands are limited to the 

next of Blood by Conveyance, or come otherwiſe than by Deſcent, 

the next of Blood by Right of Propinquity (as was D.) ſhall firſt 

take; tho' He was not Legally next to take as Heir by Deſcent. 


Inheritances may Lineally * Peſcend, but not Aſcend. So the Fa- Lit. 3. 
ther can never come to the Lands which his Son has purchaſed in 3 Re 4 
Fee-fimple by Lineal Aſcent, tho' He may by Collateral Aſcent; as 
hen the Son's Lands come to His Uncle (as Lands may Aſcend in 
the Collateral Line) They may afterwards come to His Father ass 
| Heir to the Uncle. Y The Uncle in this Caſe is Heir, but not Abſo- » « Iaſt. 11. b. 
lutely Heir. For if after the Deſcent to the Uncle, the Father hath — 
Iſſue another Son or Daughter, That Iſſue ſhall enter upon the Un- 

e , d y no. 
One muſt be Heir to Him that was laſt 2 Actually ſeiſed, or that * Lir. 8. 
Hath actually entered on the Lands. For if a Tenant in Fee-ſimple ' 1 bye. 
of Land, Rent, Advowſon, Uſe, c. hath a Son and a Daughter by \ iow. * 

One Venter, and a Son by another, and dies ſeiſed, and the Elder 
Son dies without Iſſue before Actual Seiſin, the Younger Brother is 
Heir to the Father. But if the Elder Brother had entred, the Siſter 
ſhould have been Heir to Him. A Seiſin in Fee-tail cannot be under- 
ſtood ; tho' One hath a Fee- ſimple Expectant upon it. If the Father 
Tenant in Fee: ſimple had made a Leaſe for 7ears rendring Rent, and 
died; tho' the Elder Brother had died before He had receiv'd the 
Rent, yet the Actual Poſſeſſion of the Leſſee for Years was the Poſ- 
ſeſſion of the Elder Brother to make the Siſter Heir. But not if the 
Father had made a Leaſe for Life or Gift in Tail, and died, and the 
Elder Son had receiv'd the Rent and oſt for the Younger 4.857 
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Linea Recta ſemper prefertur Tranſverſali. 1 Inſt. 10. b. * 

Propinquior 8 Propinguum, & Propinquus Remotum, & Remotus Remotiorem. Ibid. 

Quod non valet in magis Propinquo, non V alebi in magis Remoto. 8 Rep. 78. 
4.4% Fratris de feodo ſumplici facit ſororem eſſe Heredem. Lit. 8. 3 Rep. 41, 43. 
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An Inſtitute of the Book II. 


vit 6, 7, 8. 
3 Rep. 41,42. 


15. b. 


3 Rep. 41,42. 


lit. 5. 


1 laſt. 15. b. 
Things as to Deſcents from the General Law concerning the Subject. 


would be Heir to the Father, becauſe the Eldeſt Brother was never 


ſeiſed of the Freehold, but the Tenant for Life or Tenant in Tail. 


None can Inherit any Lands as Heir, but only the Blood of the 
* firſt Purchaſer. As if the Father purchaſes, the Blood of the 
Mother ſhall never inherit. But if a Son purchaſes, and there is no 
Heir on the Part of the Father, then the Lands ſhall go to the 


Heirs on the Part of the Mother. For They are of the Blood of 


the Son, the firſt Purchaſer. But where Lands do * Deſcend from 


the Part of the Mother, the Heirs of the Part of the Father ſhall 


never Inherit. So on the Contrary. Obſerve then the Difference 
where the Son Purchaſeth Lands in Fee-{ſimple, and where He 


cometh to Them by Deſcent on the Part of the Mother, or on the 
Part of the Father. 4 5 ; 


None ſhall have Land of Fee-ſimple by Deſcent as Heir to any 
Man, unleſs He is Heir of the b hole Blood. As if a Man has 
Two Sons by Divers Venters, and the Elder purchaſeth Lands in 
Fee-fimple, and Dies without Iſſue, the Younger Brother ſhall not 
Inherit, but the Uncle of the Elder Brother, Gc. A Siſter of the 
Whole Blood ſhall be prefer d before the Younger Brother of the 


_____ Half-Blood. But the Younger Brother may be Heir to his Father or 
© 1 Inſt. 10. a. 


Uncle, for He is of the Whole Blood to Them. © Half Blood is no 
Impediment of Deſcent as to Fee- ſimple Lands of the Crow, or to 
Dignitiec. Neither is it reſpected in Eſtates in Taz; becauſe the If- 
ſues do claim in by Deſcent per Formam Dori; and the Iflue in Tail 


| is ever of the Whole Blood to the Donee, 


As to the Deſcent betwixt Brethren, the d | Eldeſt muſt Inherit; 


for He is moſt Worthy of Blood. As if there be Three Brethren, 
and the Middle, or Youngeſt purchaſeth Lands in Fee-ſimple, and 
Dies without Iſſue, the Elder Brother ſhall have the Lands by 
© rInft. 50.b. 1 
ſor, if He is named only to take by Way of Limitation of Eſtate n 
W... nr es eg nts 8 
In ſhort, Lands and Tenements in Fee-ſimple Deſcend. 1ſt, To 


e Norte, That an Heir ſhall never Enter and take as a Purcha- 


the Eldeſt Son as Heir, and to His Iſſue; the Sons firſt in Order of 
Birth; and for want of Sons to all the Daughters Equally. For 


where there are Females in Equal Degree, They Inherit all as One 
Heir, and as Coparceners. [See Of Eſtates in Coparcenary, chap. 1 
_ ante.) 2dly, If the Eldeſt Son has no Iſſue, then to the next Eldeſt 
Brother of the Whole Blood, and his Heirs; and for want of a Bro- 


ther to a Siſter, or Siſters of the Whole Blood, and to her and their = 
Iſſue. 3dly, For want of Brother or Siſter, to an Uncle and his I.. 
ſue; or for want of Uncle to an Aunt or Aunts, and Her and 'Their 


Iſſue. 4thly, Thence to the Father. Sthy, Thence to the Half? 
Blood and Their Iſſue. 6rhly, For want of 
Blood and their Iſſue, to the next of Kin in the Collateral Line. 


Uncle, Father and Half- 


Thus Lands in Fee-ſimple will Deſcend by the Common Law, if 
there is no Settlement to the contrary by Conveyance or Teſtament. 
f But you muſt underſtand, That the Jus Corone differeth in many 
8 . There 
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yn 3nd Lac 


Pater na Paternis, Materna Maternis, 1 Joſt, 13. a. 
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Laws of England. - 219 


There was a great Deal of Nice Learning touching Deſcents from 
one Dying ſeiſed of Corporeal Eſtates in Fee-ſimple, or F ce-tail, 
which take away Entries and Continual Claim (which is an Entry 
in Law) of Diſſeiſecs, and Force the Perſon Diſſeiſed to an Action; 
becauſe by Intendment of Law, the Heir of the Diſſeiſor cannot have 
the True State of his Title. But this is now of very little Uſe. For, 


By the 32 H. 8. chap. 33. JVhere a Diſſeiſor dieth ſeiſed of Lands, 
the Deſcent ſhall not take away the Entry of the Diſſtiſee, or His 
Heir, unleſs the Di ſſeiſor had peaceable Poſſeſſion thereof five Tears 
next after ſuch Difſeiſin committed without Entry or Continual 


Claim. 


This Statute extends to a Diſſeiſin 8 without Force as well as to a *1Ioft.2 38.1 
Diſſeiſin with Force; to Succeſſors whoſe Predeceſſors were diſſeiſed, 
tho' It only ſpeaks of the Diſſeiſee and His Heirs. After the Five 


Years, The Diſſeiſee muſt make Continual Claim, as before the Sta- 


tute. It is ſaid, That Abators and Intruders are out of this Statute, 


becauſe The Statute is Penal, and extends to a Diſſeiſin that was the 


moſt Common Miſchief. The Feoffee of a Diſſeiſor is alſo out of 
the Statute, and remains as at the Common Law, [See chap. 4. and 
Book 4. chap. 3. 20. „ e 68 ie 


[See Of Heir and Anceſtor, Book r. chap, 6.) 
2. By Cuſtom in Fee-ſfumple. 


Deſcents of Fec-ſimple h by Cuſtom are of ſeveral Kinds. + Somc- » Dr & Stud. 
times to all the Sons; or to all the Brothers, where one Brother Dieth Dial. . 
without Iſſue; as in Gacelkind : Sometimes to the Youngeſt Son, as Lib 1,1. 
in Burrough-Engliſh. | See the Introduition, Of Particular Cuſtoius.] » Iaſt.110. b. 

Sometimes to the Eldeſt Daughter, or to the Youngeſt; &c.: as ſome % & b. 
Cuſtomary Lands. FE ee 


3. By Statute in Fretail according to the Statute of Weſt. 2. or 


175 b. 


13 Ed. 1. chap. 1. Theſe Deſcents of Eſtates in Fee-tail-are Directed 
by the Manner of the Settlement or Limitation. roughing 


III. i A Purchaſe ( Aequiſitam, Perquiſitum) is when a Man ac- By Purchaſe. 


LI. 19... 


quires. Poſſeſſion of Lands, Oc. by Deed or Agreement; and unto 


Git. For a Gift is in Law a Purchaſe ; whereas Deſcent (as hath 


been ſaid) cometh of Courſe; by Act of Law. m All Contract arc » Dr& Stud. 


Comprehended under this Word Purchaſe. For it is not much ar- he 25 
gued in the Laws of Euglaud (as in the Civil-Law) what Difference 


there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 


Bargain, a Covenant, c. ſince the Intent of the Law is to have the 


mary 4): P 1 . 
1 , : : v1 * 4 1 5 89 
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ne gue bp, Arc, Jes dbu, lit. 138, 0.5 Rep un 
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f Inſt. 18. 


Purchaſe, when He cometh to Lands by Legal Conveyance, and . fat 3. b. 
when He hath a Lawful Eſtate; and not when He hath it by © 
Wrong, as Diſſeiſin, Abatement, Intruſion, Uſurpation, &c. which 
are not in Law Purchaſes, but Injury and Oppreſſion. A Purchaſe 

is always intended by! Title, either for ſome Conſideration, or by 1 Inft.18 b. 
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I laſt. 15 b. 


16. . 5 t. 2. 


11 Rep. 92. 
„„ 


3. b. 
11 Rep 77. 


P 1 Inft. 2. b. 
3. 8. | 


7 Rep.1 7,18. 
in Calvin“ 


Caſe. 


of the Civil Law, &c. Book z.] 1 Re 
Let us therefore forthwith proceed to ſhew, 1. Who may Purchaſe 
or Convey. 2. How One may Purchaſe or Convey, (viz.) By Deed, 
3. The ſeveral Formal Parts of a Deed of Conveyance. 4. The 
ſeveral Sorts of Conveyances by Deed. 5. How Deeds are made 
Void. 35 
1. Who may Purchaſe or Convey? ? 5 8 
Then King may Purchaſe to Him and His Heirs ; but He is ſeiſed 
thereof in ure Corons. * Natural Perſons, Incorporate Perſons 
(Sole or Aggregate) [deotr, Madmen, Deaf, Dumb, and Blind, Mi- 
nor, and all other Reaſonable Creatures may alſo Purchaſe, except 
as hercafter is excepted. P But ſome have only Capacity to Purchaſe, 


Effect of the Matter argued, not the Terms. [See My New Inftirure 


not to Hold; as Aliens, [Sce 32 H. 8. chop. 16.] Felons after Felo- 


ny committed, who then purchaſe, and are afterwards attainted: In 
this Caſe the Lord of the Fee ſhall have the Eſcheat. If attainted 
and then purchaſe, 'Fhey can only purchaſe for the Benefit of the 
King. Corporations (Sole or Aggregate, Eccleſiaſtical or Temporal) 
purchaſing in Mortmain without Licence, (5c. cannot Hold; for the 
King ſhall have the Lands by His Prerogative. [See ante Of Aliens, 
Book 1. chap. 3. and Of Mortmain, poſt, chap. 4.] And ſome have 
Ability to Hold upon Purchaſe, or not to Hold, at the Ele&ion of 
Themſelves or Others; As Infants or Minors, who may Agree or Diſ. 
agree when they come to Age; Lunaticks and Feme-Coverts, whoſ 
Heirs or Husbands may agree or diſagree to it; tho' the Lunatick 

Himſelf, making a Purchaſe and recovering His Memory, cannot 
waive it: He may agree to it; and if He doth, His Heir cannot after- 
wards diſagree. But a Feme-Covert her ſelf without any Cauſe al- 
ledged may waive the ſame after the Death of her Husband, tho 
the Husband agreed thereto. So may her Heir, if after the Death of 
the Husband ſhe her ſelf did not agree to it. 
A Mie is a Good Name of Purchaſe without a Chriſtian Name; 

or if the Chriſtian Name is Added and miſtaken ; as Em for Eme- 
Hu, &c. Yet in Pleadings the proper Name muſt be ſet forth. _ 

But Chapters are not of Capacity to take by Purchaſe without the 
Dean. Pariſhioners, or Inhabitants, or Chureh-wardens, Commo- 


ners, Papiſts [See 11 C 12 . z. chap. 4. 1 Georg. chap. 55.] may 


not Purchaſe or Hold Lands. [See the 12 M. 3. chap. 2. 1 Georg. 


chap. 4 and 29. whereby Aliens, tho' made Denizens or Naturaliz * 
are uncapable to have any Grant of Lands, (5c. from the Ning, 
5 Georg. chap. 27. By which Artificers, exerciſing or Teaching their 


Trades in Foreign Parts, are made incapable of Taking Lands by | 


Deſcent, Deviſe, Purchaſe, (5c. See Of Forfeitures, Book 4. chap. 5 


I Taft.3.b, And ſome may not Purchaſe 4 Particular Things, [See Of Offices, 


chap. 2. ante.) and ſome Purchaſes may be avoided. - [See the 13 E- 


liz, chap. 5. 27 Elis. chap. 4. infra. and Of a Baſtard, Book 1. 


+ he King may Coroey as well as Purchaſe; and ſo may all others, 


r 1Joſt.q2.b, T except Men Attainted of Treaſon, Felony, Præmumire, Aliens 


Born, [See Book 1. chap. z.] Ideots and Lunaticks, Feme-Coverts 
| F 1 N 2 Infants, 
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Chap. 3. Laws of England. 


Infants, [But ſee 7 Ann. chap. 19. and Men under Dureſs; for tho? 
they may Purchaſe, the Conveyance of theſe may be avoided. A 


Man Deaf, Dumb and Blind, that hath Underſtanding, and ſound 


Memory, tho' He expreſſeth his Intention by Signs, may convey. 


Some Bodies Politick (as ſ Biſhops, Colleges or Halls, Dean and 
Chapter, Guardian of an Hoſpital, Parſon, Vicar, ec.) muſt Convey 
purſuant to the Statutes to be mention'd hereafter, [See Of Leaſes, 


poſt.) 


Note, That where One hath Two Ways of Conveying Lands, 


both at Common Law, and Intends to paſs it by One of Them, which 
cannot be done, It may paſs by the other, if There are ſufficient 


Words to paſs it that Way. But where One may paſs Lands either 
by the Common Law, or by raiſing of an Uſe, and ſettling it by Ha- 


tute, there in many Caſes It is Otherwiſe. 


By the 13 Eliz. chap. 5. All Fraudulent Conveyances of Lands, 
&c. Goods and Chattels, to avoid the Debt or Duty of another ſhall 
(as againſt the Party only, &c. whoſe Debt or Duty is ſo endeavour- 
ed to be avoided) be utterly void. And every of the Parties to ſuch 
_ Fraudulent Conveyance, &c. being Privy thereunto, and Faftifying ; 


4 


\ 1Inſt. 43 4; 


K | Inſt. 49. 1. 


the ſame, (hall forfeit One Tear's Value of the Goods, &c. Provided, 


This Ad ſhall not extend to Grants made Bona Fide, and upon Good 


Conſideration, to Perſons not Privy to ſuch Colluſion, or having no 
Notice. or Knowleage there Tf. 


Here u Two Things are to be conſider'd. The Conſideration and 


Bona Fides. The Confideration muſt be valuable, as Money, Mar-“ 
riage, (5c. [Sce Of the Conſideration, infra.] * Bona Fides is op- 
poſite to Fraud, and to a Truſt expreſſed or implied. So that there 
muſt be a Good Conſideration, and ſuch a Bona Fides to bring it with- 
in the Proviſo. [See Of Gift, chap. 6. bets 40 12 «4 


" Rep. 8t, 
- 


This Act againſt Conveyances to Defraud Creditors, &c. makes the 


_ Conveyance void as to all Strangers who are to receive Prejudice by 
it; but between the Parties it is to ſtand Good. | See the Statutes 


concerning Fraudulent Conveyances of Bankrupts to deceive Greditors, 


poſt, cha; . 4. . 


But if one that is indebted doth Bond Fide ſell his Land. tho it 


a e was to Reliove Creditors againſt Fraudulent Conveyan- 


hp with Intent to avoid Payment of his Debts, this is Good, if the 
Purchaſor is not Privy to his Intent. "I 


ces, and all Others who have Cauſe of Action for any Penalty or Par- 
teiture, 0 for the Relief of Purchaſers, it is Enacted, * e ee 


By the 27 Elia. chap. 4. That every Conpępunce, Intereſt: o. In- 


cumbrauce of, in or ont of Lands, &c. made to Defrand. any Pur- 
chaſer upon Good Conſideration, ſhall (as againſt ſuch Purchaſer on 
ly, and all Claiming under him) be utterly void. And wo the 
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Quad alias bonuns & juſſum eft, fi per Vim vel Frandem perar, Malam & injufum Hf. 


ficitur, 3 Rep. 78. | 5 5 
Fucatus Error nuda veritate in multi; eſt Probabilior. "ep 92, 95. 
 Sepe rationibus vincit veritatem Error. Ibid. 
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x 3 Rep. 83. 


Parties or Privies who ſhall juſtify the ſame to be made Bond Fide, 
and upon Good Conſideration, to the Diſturbance of the Purchaſer, 
&c. Heat forfeit One Tear's Value of the Lands, &c. Provided, T hat 
 Convepyances made upon Good Conſideration and Bona Fide ſpall be 
Good, notwithſlanding this Att. „ 


Note, * The Conveyance is not made void againſt All, but only 
againſt 'Thoſe who afterwards come to the Land Bord Fide, and 
upon Good Conſideration. Both Bona Fides and a Good Confidera- 
tion are requiſite to bring it within the Proviſo. For in a Deed a 
Conſideration may be Good, and the Deed not made Bond Fide; be- 
cauſe the Deed may be Fraudulent, and accompanied with a Truſt. 
The Conſideration of Nature and Blood is a Good Conſideration; but 
not ſuch a Good or valuable Conſideration, as Money, &c. which is 
intended in the Statute. The Statute means Money paid, or other 


Good Conſideration given. [See Of Couſideration concerning the 


C p Rep 56, 


2 3 Re 82, 
1 


Premiſſes in Deeds, infra.) The Conveyance being void, it is not 


Material whether the Purchaſer had) Notice of the Fraudulent Con- 


veyance, or not. For Notice cannot make that Good which was void 
as to him. Again, TT EY 


Buy the ſaid Statute, 1 Lands are firſt convey'd with Clauſe or 
Condition of * Revocation, &c. and are afterwards fold or changed 
For Money, or other Good Conſideration paid or given before the firſt 


| Conveyance is Revoked, according to the Power reſerved, ſuch firſt 
' Conveyance ſhall be void againſt the Purchaſer, and all others claim- 


ing under him. Howbeit, No lamful Mortgage made Bona Fide 


without Fraud ſball be impeach'd by this A. [See further in the 


ſaid Act concerning the Entry of Statute-Merchant and Staple, in the 


Office of the Clerk of the Recognizances, elſe to be void againſt the 
Purchaſer of Lands chargeable therewith, &c. And ſee of Statute- 


Merchant and Staple, and Of Recognizances, infra.] . 
V the 29 Car. 2. chap. 3. Judgments as againſt Purchaſers Bond 
Fide for valuable  Conſtderation, ſhall be Fudaments only from the 


Signing, and Entry of the Month and Tear upon the Paper of Re- 
cord. And no Recognizances ſhall bind Lands in the Hands of Pur- 


chaſers Bona Fide, and for valuable Conſideration, but from the Time 


of the Enrollment of the Day, the Month and Tear in the Margin 


of the Roll. And no Mrit of Execution ſhall bind the Property of 


Goode, but from the Time of its Delivery to the Sheriff, &c. See the 
46 5W.& M. chap. 20. An Act for the better Diſcovery of Judg- 


Fraudulent Deviſes. 


ments in the Courts at J/eftminſter. And ſee Of Judgment and Exe- 
cution, Book 4. chap. ]] es SPL 
By the ſaid Statute, No Action ſhall be brought to Charge any Per- 
ſon upon any Contract, or Sale of Lands, Tenements or Heredita- 


"ments, or any Intereſt in or Concerning the ſame, unleſs the Agreement 


be in Writing, ſigned by the Party to be charged therewith, or by ſome 
other Perſon by him lawfully Authoriſed. | 1 . 
Seo the 3 & 4 V. M. chap. 14. For Relief of Creditors againlt 


T 24 4864.4 


And the 4 & 5 NG M: chap. 16. An Act to prevent F rauds by 


Clandeſtine Mortgages. Alſo the 9 Ann. chap. 14. Concerning Mor x 


ages obtained by Gaming. : 8 8 
mY 2 AR Py . LEE? = * EP 
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. 


ty one to Vote for Knights of the Shire, ſha 
Abſolute againſt the Pe rſons who executed the ſame. 


Note, That Purchaſers without Notice of Incumbrances are Fa- 
voured in the Chancery. [See Of Fftates upon Condition, ante, 


the Top or Side, anſwerable to another Writing that likewiſe Com- 
_ prehendeth the ſelf fame Words. It uſually begins thus, This Irden- = 
ture, &c. But if a Decd begins, This IJndenture, and is not Indent- 
cd, it is no Indenture, but It may work as a Deed-Poll. Yet if the 
Deed is actually Indented, and there are no Words importing an In- 


, belonging to the Feoffee, Donee or Leſſee, the Indenture is Good. 


cb Lows of England. 253 


| By the 10 Ann. chap, 22. Frandulent wy rg wag fo Onah- 
e taken as Free and 


Sce the Statute Againſt Uſury, 12 Ann. chap. 16. ® 5 Rep. 69, 
| 1 70. | 


chap. 1.4 | | hy SUN EE LAOS - | 
2. How One may Purchaſe or Convey. 1 
All Purchaſes or Conveyances of Lands Regularly muſt be by 
Deed. [See 29 Car. 2. chap. 3.) . | = 
A Þ Deed (Factum) in the Underſtanding of the Common Law is » « Ift 35. b. 
an Inſtrument written in Parchment or Paper, comprehending a Con- 171 b. 229a- 


tract betwixt Party and Party. Ten Things are neceſſarily Incident to 


it. 1. Miting in any Hand or Language, fo that it be Legible. 


2. Parchment or Paper; not upon Leather, Cloth, Gc. 3. APerſon 


able to Contratt. 4. By a ſuſhcient Name. 5. A Perſon able to be 
Contracted with. 6. By a ſufficient Name. 7. A Thing to be Con- 


tracted for. 8. Apt Jords required by Law. 9. Sealing. 10. ADe- 


Of Deeds, ſome Concern the Realty, ſome the Perſonalty, and 


ſome are Mixt. Again, Deeds are Indented or Poll. 1. An © Ju- aft. 35. b. 
deuture (inflar Dentium) is a Writing containing a Conveyance be- 43-3 229.4 


2 Inſt. 672. 


tween TwWo or more Indented or Cut unevenly, or in and out, on; Rep. 20. 


denture in the Deed, it is an Indenture in Law. This Indenture may 


be 4 Bipartite, where there are Two Parts and Parties to the Deed; 4 Lit. 370, 
E ripartite, where there are Three Parts and Parties; Cadripartite, 0 . 
| Oningquepartite, &c. All which muſt be Indented alike, and then they ß 
make but © One Deed in Law; every Part of the Indenture being of Lie. 370, 
as Great Force and Effect as all the Parts together, It may be made 7. 5 
in the Firſt or Third Perſon. And tho' the Feoffor, Donor or Leſ- 230 b. 


he 230. b. 
ſor only Seals the Part of the Indenture running in the third Perſon . 


For if the Feoffee, Donee or Leſſee, never Sealeth the Counterpart 


belonging to the Feoffor, c. he has an Intereſt in the Eſtate; being 
made Party to the Deed in the Beginning. But if the Indenture is 
made in the f Firſt Perſon, mention muſt be made in the Deed, That 
the Feoffee, Oc. hath put his Seal, and He muſt put his Seal accord- Inf. 230. : 
ingly to make himſelf Party to the Deed. For He is not Party to 5 


Lit. 373. 


the Decd (being made in the Firſt Perſon) but only by the Clauſe 
that He hath put his Seal thereunto. That Part which the Feoffor, 
Grantor, or Leſſor Seals, is called the Original, and the Reſt are ſaid 
to be Cornterparts; tho' now of late it is thought more proper to 


make all the Parts Originals, and to be Sealed as ſuch by all Parties. , Lit. 8 


Otherwiſe, H the Original and Counterpart Diſagree, you muſt judge 1 Inft. 45. a. 


by the Original. In Deeds Indented all Parties are 8 Eſtopped (or 47.b. 352.4, 


on- , Rep. 53,54- 
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An Inſtitute of the Book II 


an Intereſt paſſes from the Party, there can be no Eſtoppel againſt 
Him. Loftly, No Bond, Covenant or Grant can be made To or 


h 2 Inſt. 673. 


1 Inſt. 229.3. 


Uſe of the Ecoffee, Grantee or Leſſee. It commonly begins thus, 
Jo all People to whom theſe Preſents ſhall come, &c. or Know all 
Men by theſe Preſents, &c. In this Deed-Poll a Leſſee is k not E- 


* Lit. 58. 
2 Inſt. 47. b. 


Time of the Leaſe made. For the Leſſor only puts His Seal to it, 
Ali Delivers it oniy-as f it RT 6 
IA Charter doth touch the Inheritance, but a Deed doth not, un- 


1 1 Inſt. 9. 
a. & b. 1 71. b. 


the Feoffee is to Defend the Land at his Peril, the Feoffee ſhall have 
all the m Deeds and Evidences as Incidents to the Land, altho' they 


m 1Rep.1,2, 

10 Rep. 92. 
IInſt. 6. a. 
2 Roll. Abr. 


3% 31 


Concluded) to ſay againſt any Thing contained in it. It Eſto 


procal between Parties of the one Side and Parties of the other; other. 


| Where a Feoffor conveys away all his Eftate in the Land abfolite- 


8 a 


Leſſee to plead that the Leſſor had nothing in the Land. But w ere 


With any that is not Party to the Deed, h if the Indenture is Reci. 


wiſe, if it is not Reciprocal, or made between Parties, as when the 
Decd begins, To all Chriſtian People, &c. Know all Men by theſe 
Preſents, &c. without a Between, &c. 2. A Deed i Poll (fo call- 
ed, becauſe it is cut even, or Polled) is that Writing which is plain 
without any Indenting. Every Deed that is pleaded ſhall be intend- 
ed to be a Deed-Poll ; unleſs it is alledged to be Indented. A Deed- 
Poll is properly Single, and but of one Part, and is intended for the 


ſtopped or Concluded to plead, That the Leſſor had nothing at the 


leſs it hath ſome other Addition. 


ly, and is not bound to Warrant the Land, or Defend the Title; but IJ 


be not granted to Him by expreſs Words; for the Feoffor cannot 

reap any Benefit by them. But if the Feoffor warrants the Land, 
there without expreſs Grant the Feoffee ſhall not have any Deeds 
which do Comprehend Warranty, but the Feoffor ſhall have all the 
Evidences which are requiſite to Defend the Title of the Land. The 
Feoffee muſt 'Truſt to His Warranty; and have only ſuch Evidences 
which do Concern the Poſſeſſion, and not the Title of the Land, as 
Court-Rolls, &c. as Incidents to the Poſſeſſion. So if a Man makes 
a Feoffment with Warranty and Dieth, the Heir of the Feoffor ſhall 


have all Deeds and Evidences which the Feoffor himſelf might De- . 


tain. All this is to be underſtood where there is no expreſs Grant of 
the Deeds and Evidences. DL ao 
3. What are the ſeveral Formal Parts of a Deed of Conveyance? 


Formal Parts, (viz.) The Prennfſes, Habendum, Tenendum, Redden- 


[See infra] 


2 11nft.6. a, 
Noy's Max. 4 
54, 133. 


Implication, with the Conſideration of the Conveyance. The Corft- 


of Natural Love and Affection, for Settlement in the Stock or Blood, 


9 3 Rep. 83. 
1 Iuſt. 9. a. 


1 


Deeds by which Lands, &c. paſs, have uſually Theſe Several nd 


dum, the Clauſe of Marranty, Covenants, Conditions, Date and 
Scaling. But to make It a Deed, 'There muſt be a Delivery of it. 
1. The ® Premiſſes ſet forth the proper Names of the Feoffor and 
Feoffee, Donor and Donee, Leſſor and Leſſee, with a Deſcription of 
what Pariſh and County, with their Addition or Quality, as Eſquire, 
Gentleman, Yeoman, &c. and Comprehends the Certainty of the 
Lands or Tenements to be convey'd, either by expreſs Words, or by 


deration is the Motive or Cauſe of the Contract. As in Conſideration 
for Money paid or ſecured to be paid, for Payment of Debts, for 


Marriage alrcady had or to be had, (5c. -? 'There is a Good Con- 
| 8 | ſideration, 
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ſideration, and a Valuable Conſideration. Natural Love and Afſecti- 
on is a Good Conſideration, but not a Valuable Conſidèration, as Mo- 
ney, Marriage, GS. There. is no Conſideration ſo much reſpected in 
Law, as the Conſideration of Marriage, in reſpect of Alliance and 
Poſterity. [See ho may Purchaſe, ſupra; and Of Covenants: to 
ſtand ſeiſed to Uſes, and Of Bargain and Sale, infra. The Premiſe 
{cs alſo ſet forth the Exceptiout, if there is any Occaſion; as Ex- 
cepting all Timber- Trees, (5c. which muſt be a P Particular out of * 110147. 4, 
a General, as Timber - Trees out of a Grant of Lands, a Room out Ce. 4968. 
of an Houſe, an Acre out of a Manor; and not a Part of whatis 
Granted, as One Acre out of Twenty, the Services out of a Ma- 

nor, (Fc. | But this may be done by Covenant. 

In many Deeds alſo there may be an Occaſion of a Recital of Part | 

of Antient or Former Decds in the Premiſſes; but chiefly upon Aſſign- 1 Inſt. 
ments of Leaſes and Mortgages. Yet a Recital is not 1 Coneluſive, V.ugb 4. 
becauſe it is no direct Affirmation. By feigned Recitals in a True Deed; 25. 


« 


not puniſhable, . SETS +. 6 WY T2333 43 r 804. 
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2. The Office of the r Habendum (To have) is to Name again the 152, 160. 
Feoffee, &c. and to expreſs the Certdinty of the Eſtate which the 1%: 23 
4 | pas 7 2 9 . Ry p. 23, 

Party is to have, for what Time, and to what Uſe. And it ſome> 24. 55 
times Quali ſes the Eſtate, fo that the General Iinplicatiom of the s Rep. 56, 
Eſtate, which by Conſtruction of Law paſſes in the Premiſſes by the % 2 2. 
_ Habendum may be Controll'd; but not if the Eſtate is Expreſſed in 183 a & b. 
the Premiſſes. As if a Man by Deed: gives Lands by tbe Premiſſes to 19% Þ 
On and His Heirs, Habendum to Him for Life; this Habendum is Noy's Mis. 
void, becauſe Repugnant to what is expreſſed; not if the Habendusm 54 15% 
had been to the Heirs of His Body, But if the Eſtate had only been 
Inplied in the Premiſſes, as if A. grants a Rent to B. Generally in the 
Premiſſes, the ſame by Implication and Conſtruction of Law is an 
Eſtate for Life; yet an Habendum for Years is Good, and ſhall Qua- 
lify the Generality and Implication of Law in the Premiſſes. It is re- 


it muſt be conſiſtent with that which was there expreſſed. If it is not, de 

the Precedent Eſtate given by the Premiſſes ſhall ſtand, and the Eſtate 

by the Habendum Thall be void. Note therefore, the Difference be- 

twixt an Eſtate Implied in the Premiſſes, and an Eſtate therein E&Xx- 

Pereſſed. An Habendum alſo may ſometimes Explain the Premiſſes 
do prevent Wrong, and ſometimes Enlarge the Premiſſes; as if à *Plowd. r6r, 

Man giveth Eands in the Premiſſes to One, and the Heirs of his Body, w/e 
Hlabendum to Him and His Heirs, he hath an Eſtate-tail and a 


Words, as well General or Special, ſhall ſtand... .. 
3. The Tenendum (Jo Hold) at this Day, where the Fce-Umpl 
paſſeth, muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms 3 
and Services as the Feoffor held. For ſince the Statute of the 751 fe 5 
18 Ed. 1. (Entitoled, via Fnptores. Terrarum, and Expounded 

2 Iuſt. 663 67, 500, &c.) no Onè can convey. Lands in Fee to Hold 
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12990 * 


Men might make what Titles they pleaſe; ſince Falſe Recitals are Lev. 10, 


quired of the Halendum to compriſe and include the Premiſſes; and 14 


1 In - 299 . | 


Fec- ſimple Expectant. For when the Deed at firſt: doth contain 
ſpecial Words, and afterwards concludes in General Words; Both N 


Ee 1 Inſt. 6. 2. 
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of himſelf, exeopt the King. Before the Statute the 7. b was 
uſually from the Feoffor and His Heirs, and not of the Chief Lord 
of the Pee; whereby Lords loſt therr Eſcheats, Forfeitures Cc. 


Donee ſhall hold of the Donor. [See Of Frankalmoign, chap. i. 
ante. 1": >. 1 

1 * 5 or Provideth ſome New Thing to the Grantor, t5c. as Rent, Suit or 

OTE! Service, &c. and is uſually made by the Words. Yielding, Paying, 

* 8 INK. 47.4, 


of the T 7 Granted in General, and of a Thing in Peing. [See Of 


the Premiſſes, antea.] But a Reſervation is always of a Thing not 


in Being, and is newly Created out of the Lands or Tenements De- 
1 miſed; tho' Exception and Reſervation ate ſometimes uſed Promi- 
ei Jolt. 
143. b. | 


142, 2. 


for that would be Repugnant to the Grant. 


* 


If a Man in the Month of February makes a Leaſe for Years, Re- 
ſerving an Yearly Rent payable at Michaelmas and Lady-day du- 
_ *:1"ſt. + ring the Term; the Law (in this Caſe of a Reſervation) will * Mar- 

217-v. ſmhal the Words that the Grant may take Effect, that the Rent 11 | 


be paid Yearly during the Term, (eig.) at Lady-day and Michael 


mas. [See Payment of Rent, chap. 2. ſupru.] 


Alntiently the Reſervations were for the moſt Part in Victuals as 
1 &c. But about the Reign of H. 1. the Reſervation 


Corn, He 5 Fiſh } 
of Victuals was changed into Ready Money. . 


The Proper Place for a Reſervation is after the Limitation of All g 


the Eur x 


Next to the Reddendum the Re-entry, Nomine Pane, and Clauſe 


of Diſtreſe may be inſerted in the Deed. _ 


v Iaſt. F. Þ AJparranty is a Covenant Real annexed to Lands or Tene- 
I00-& ments, whereby the Bargainor or Seller, Oc. and His Heirs are bound RY 


to warrant and ſecure the ſame to the Bargainee or Buyer, Cc. and 


His Heirs, and that they ſhall quietly Hold and Enjoy the ſame, and 


either upon Voucher, or by Judgment in a Writ of J/arrantia Charta, 


— =_ Other Lands and Tenements to the Value of Thoſe that I 
ſhall be Evicted by a former Title. Warranties are favoured in 
Tir. 733- Law, being Part of a Man's Aſſurance, The Word © J/arrantiso 


383. b. (or Warrant in Engliſh) maketh the Warranty, and is the Cauſe of 
| 3843. it; and it cannot be expreſſed by any other Word, as Defendo, Sec. 
ep. 9. But this is to be underſtood of a Warranty annexed to a Freehold or 


Inheritance, Corporeal.or Incorporeal. 'Tho' It is not Expreſſed to 
whom the Warranty ſhall Extend, yet the Law gives the Benefit of 


tit to the Feoffee. The Feoffor may by Expreſs Words warrnnt the 


Land for the Life of the Feoffee or of the Feoffor. But the Reco- 


very in Value ſhall be in Fee. The Words Grant, Demiſe, \8c. do 


make a Warranty in Law, if ſpoken of Chattels Real. But Promiſes 


or Contracts annexed to Chattels Real or Perſonal are not in cluded 
nn the aforeſaid Definition. A Marramy which is a Covenant Real 
„la. bindeth to yield Lands in 4 Recompence. - A Covenant annexed to 


toi. b. 102.4, 


355. nz, b. Land yieldeth only Damages. And tho by the Civil Law every O 


195. 3, 399.3. 


An Inſtitutè of the Book II 
This Statute therefore does not extend to a Gift in Tail; for the 
"1 Iaſt.g7.% 4. "The Reddendum is that Clauſe in the Deed which Reſerveth 
Doing, Reſerving, Finding, &c. An * Exception is always of Part - 
cuouſly. The Leffor cannot Reſerve to any other but J Himſelf; 
but ſome do hold, That it is otherwiſe in the Caſe of the King. 


lf. Neither can He Reſerve to Himſelf 2 Parcel of the Annual Profits 
themſelves, as to Reſerve the Veſture or Herbage of the Land, Ge. 
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Chap. 3. A 


is bound to Warrant the Thing He ſells, tho' there be no expreſ' | LY 
Warranty, yet by the Common Law He is not bound, unleſs there Þ: 
be a Warranty in Dced at the Time of the Sale, or in Law. [See 
Action of Deceit, Book 4. chap. +] 1 4 3 
Olk Warranties annexed to Freeholds and Inheritances ſome are 
Warranties in Deed, ſome in Law. 1. A Warranty in © Deed is 1 Inft. 
an expreſs Warranty by the Word Marrantigo. 2. Warranties in Law 33+ * 
are 'Thoſe which are Created by other Words, as Dedi, &c. is a 2 [alt 469, 
Warranty in Law to the Feoffee and His Heirs during the Life of the 275- = | 
Feoffor, but not in the King's Caſe. They are called Warrantics in * *?- *'- | 11. 
Law, becauſe in Judgment of Law They amount to a Warranty 1 
without the Word J/arrantizo. [See the 4 Ed. 1. chap. 6.] Alſo His 
this Word Exchange implies a Warranty in Law, even in the Caſe of — 
the King. Warranty in Law and Aſſets in ſome Caſes are a good Bar. 
It binds the Heirs of Him that made it, in many Caſes, tho' not na- 
med; which an Expreſs Warranty cannot. [See Of 4/ſigns Tit. Co- 
venant, infra.] So a Warranty in Law may be by Will. But an Ex- 
preſs Warranty cannot be created by Will = EY _ | 
Again, Warranties are either General, (viz.) by One and His - 
| Heirs to Another and His Heirs ; or Particular and reſtrain'd to a cer- „ 
tain Peron. VVV VVV 1 
Warranties alſo are f Lineal, Collateral, or Commencing by Diß Lit. 697, 
ſeiſin. 1. Lineal Warranty is a Covenant Real; where a Man (ei- 773; RO _ 
ther as Owner, or that might have inherited the Land, and from 363 b. 1 
whom His Heir Lineal or Collateral might by Poſſibility have claim'd 383. b. 1 
as Heir) bindeth Himſelf and His Heirs by His Deed to Warranty : "al 
and Dieth, and the Warranty doth Deſcend to the Heir. He muſt 4 
bind His Heirs, otherwiſe the Heirs are not bound. And the Reaſon . 4 
why this is called Lineal Warranty is not becauſe that muſt deſcend dad 
upon the Lineal Heir, but becauſe if there had been no ſuch Deed of | = 
Alienation with Warranty, the Right of the 'Tenements, and the = | 
very Lands had Deſcended to the Heir of Him that made the War. = 
ranty either Lineally or Collaterally. 8 Lineal Warranty doth Bind . Lit. 71s, 11 
the Right of a Fee- ſimple. It doth not bind the Right of an Eſtate- 7 os : 1 
tail; for that is Reſtrain d by J/eſtar. 2. or the 13 Ed. 1. De Donis %% ͤ U 
 Conditionalibus. But a Lineal Warranty and 4fſets is a Bar of the fy 
Right in Tail, and is not reſtrain'd by the ſaid Act. h 4fſers ſignify 1 Inſt. 
here ſufficient by Deſcent, or Lands of equal Value at leaſt by De- 37+ w. 
ſcent, not by Purchaſe or Gift. It muſt alſo be Aſſets in Fec- ſimple, 
and deſcend to the Heir of the ſame Anceſtor that made the Warranty. 
Warranty Lineal or Collateral deſcendeth always to the Heir at 
Common Law, and bindeth the Heir. But the Iſſue cannot be Lit. 116. 
Bound by expreſs Warranty if the Anceſtor is not Bound in his 735.736. &.. 
« Life- time. Therefore an Expreſs Warranty by Vill cannot bind. W 5 
2. 1 Collateral Warranty is where the Party upon whom the Warran- 386. b. 
ty deſcendeth, cannot convey the Title which He hath in the Land Tig 734. 
from Him that was the Maker of the Warranty, or ſhew that He is 388. . & b. 
His Heir, inaſmuch as He that maketh the Warranty is Collateral to Lit. 704, 
the Title of the Tenements. Thus for an Example; m If 'Tenant Ney. Max. 
in Tail Diſcontinues the Tail, (i. e. Alienates the Lands, and thereby 3 
gives away the Poſſeſſion,) [See Book 4. chap. 3,) and hath Iſſue and H. oa 
Dicth, and the Uncle of the Iſſue, having no Right to the Land en- ; laſt. 353. a. 
tailed, Releaſes to the Diſcontinuee (or to Him to whom the Poſ- 37% % 
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An Inſtitute of the 


* 1 Inſt. 
374. b. 
392. 3. 


Lit. 698, 
792. TO 


367. a. 369 b. | 


ſeſſion is given away) with Warranty, and Dieth without Iſſue, this 
is a Collateral Warranty to the Iflue in Tail, and bindeth his Right 
without Aﬀets; becauſe the Warranty Deſcendeth upon the I ne, 


that cannot make Title to the Entail from his Uncle. This was ſuf. 


fered becauſe the Law preſumed, That the Uncle would not Diſinherit 


the Lawful Heir of his own Blood without a Recompence ſome other 
Way. Collateral Warranty binds the Right of an Eſtate in Fee or 


Tail with or without Aſſets; for it is not n Reſtrained by the 


13 Ed. 1. De Donis Conditionalibus, tho a Lineal Warranty without 
Aſſets is reſtrained, as aforeſaid. But, ee, 


By the 4 & 5 Ann. chap. 16. All Collateral JVarranties ( fince the 


firft Day of Trinity Term 1705) of Lands, &. by any Anceſtor, 


who has no Eftate of Inheritance in Poſiefſion of the ſame, ſhall be void 


againſt the Heir. 


It is a Maxim in Law, That no Warranty ſhall Extend to bar any 
Eſtate of Freehold or Inheritance which is 2 efſe in Poſſeſſion, Re- 
verſion or Remainder (and not Diſplaced and put to a Right) before 
or at the Time of the Warranty made, tho' afterwards at the Time 
of the Deſcent of the Warranty the Eſtate of Freehold or Inheritance 


is deveſted and diſplaced. 


tax. 3. Warranty by P Difſciſn is where One, that hath no Right to 


enter upon the Freehold of another, entereth and conveyeth it away 


with Warranty. 4 It is called a Warranty that Commenceth by 


Diſfſeifin, becauſe Regularly the Conveyance, whereunto the War- 


or at Will, or Tenant by Elegit, by Statute-Merchant, or by Sta- 


tute-Staple, makes a Feoftment with Warranty, &'c. Or if One en- 
ters into Lands to which He has no Title, and preſently makes a Fe- 
offment with Warranty. This Warranty Commences by Diſſeiſin. 
But it barreth not. [See Of a Diſſeiſin, chap. 4. pot adds 


ry Int. 


2% K b. ments or Hereditaments, as upon Fines, Feoftments, Gifts, Oc. Re- 
leaſes and Confirmations, made to the Tenant of the Land, tho He 
that makes the Releaſe or Confirmation hath no Right to the 


Kc. [See Of Actions, Book 4. chap.'4.] | 


Conſent of two or more to Do or not to. Do. 
nanting are, do Covenant, Grant, ' Promiſe and . 

needs no great Exactneſs in the Words, to make a Covenant. [des wh 

6 Ann. chap. 35 1 For if Words of Condition and Words of Chee. 
mant are coupled t 


Warranty may be annexed to any Conveyance 


Land, &'c. But 


By the 4 & 5 Ann. chap. 16. All Warranties fince the firff Day of 


Trinity 7. Val, A . 1705, by Ti; enant for Life of. Lanas, ; Tene- 
ments or Hereditaments, the ſame Deſcending to any Perſon n Rever- 
ſion or Remainder, ſhall be void. [See the Statute of Glouceſter, 


6 Ed. 1. $$ 3. and the Expoſition thereof, 1 Eff. 365. a & b. 366. a. 
13 Ed. 1 CPAP. ” 11 H. 7. chap. 20. | ry 0 0 FEA 1 | n 821 | 


Warranties are Pleadable only to Real Actions, as in Recovertes, 
{| _—_ pr 


6. A Covenant is an Agreement made by Deed in Writing by the 

> The Words of Cove- 
He, Ge. the there 
dovenant. [See the 


ogether in the ſame Sentence, as Provided 3 


3 an 


Book II. 


ranty is annexed, doth work a Diſſeiſin. As when Leſſee for Years 
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ords may be conſtrued 


{1 Inft, 
to make a Condition and a Covenant too. F 
t A Covenant is either Expreſs in the Deed, or Implied by Law. 272. 
By the Words Demiſe and Grant, the Law doth Tmply and Intend %s. bo. 
on the Leſſors Part that the Leſſee ſhall quietly Enjoy againſt all 1 Ind. 384. 
Incumbrances during the Life of the Leſſor. And this Covenant in 
Law created by ſuch Words ſhall go to the Aﬀignee of the Term. 
u But where there is an Expreſs Covenant in Deed for quiet Enjoy- 4 Rep. 80. 
ment, the Implied Covenant ſhall be governed by it. An Expreſs 
Covenant is either Real, whereby a Man obligeth Himſelf to paſs 
Lands, to Levy a Fine, c. or Perſonal, where a Man Covenants 
with another to build Him a Houſe, to allow Timber, &c. A Co- 
venant alſo may be in the Affirmative or Nepative, Executed, i. e. 
already Done, or Executor y, i. e. to be Done hereafter. 
* Covenants may extend to Agnus in Deed; or Aſſigns in Law. Plowd.284. 
An Aſſignee in Deed is a Perſon appointed; as when the Leſſee of a 16 15. 
Term Aſſigns the ſame to Another. An Aſſignee in Lam is He whom | Roll Abr. 
the Law makes; as an Executor is ſuch an Aſſignee to the Teſtator, 915, 916. 
and Adminiſtrator to an Inteſtate. And Note, That when a Cove- 3 cake 
nant doth extend to a Thing in Being, Parcel of the Demiſe, the Co- 2 Cro. 125. 
venant ſhall go with the Land, and ſhall bind the Aſſignee, tho Ho 
is not named or bound by Expreſs Words; as to Repair the 
Houſe, Gc. But if the Covenant doth Concern a Thing which _ 
was not in Being at the Time of the Demiſe made; the Cove- 
nantor, His Executors or Adminiſtrators ſhall be bound; but an 
Aſſignee ſhall not be bound; as to make a New Wall, c. upon 
Part of the Land Demiſed. For the Law will not annex the 
Covenant to a Thing that hath no Being. But if a Leſſee doth 
Covenant for Himſelf and Aſſigns in Expreſs Words, it is otherwiſe; 
becauſe the Aſſignee ſhall have the Benefit of it. Vet tho' the Cove- 
nant is Expreſs for One and His Aſſigns, if the Thing to be done doth 
not Concern the Thing Demiſed, there the Aſſignee ſhall not be 
charged; as if the Leſſee Covenants for Himſelf and His Aſſigns to 
build a Houſe upon other Land of the Leſſor, which is no Parcel of b 
the Land Demiſed; or to pay a Collateral Sum to the Leſſor, or to 
a Stranger, (5c. So if in a Demiſe of Sheep, or other Perſonal Things, 
the Leſſee Covenants for Him and His Aſſigns to deliver them up at 
the End of the Term, and the Leſſee Aſſigns them over; the Aſſignee 
ſhall not be bound; For it is but a Perſonal Contract. [See more in 
Spencer's Caſe, 5 Rep. 16. Mhere the Aſſignee ſhall be bound euit hout 
naming Him, and where not; and where He ſhall not le bound, tho 
Hr is, entirely dnt $65) / out 
The Y Executors and Adminiſtrators of Aſſigns, and the Heirs of „; Rep ). 
Aſſigns, and Aſſigns of Aſſigns, and Aſſigns of Heirs are within this FOES. 
Word 4fſigns. See Of a Deputy, Title Office, chap. 2. ſupra; and 
| See of | Aſſigument, infra. Kopp hoe To (epic: | e th «04,23, WIS WO | | 
2 There are ſome Covenants, of which none ſhall have Advantage : Roll. Abr. 
but the Party and His Heirs. Covenants of Inheritance ſhall Deſcend {3% Abr. 
to the Heir, ane ſuch as are Knit to the Eſtate ; otherwiſe of Cove- 235. 
nants in Groſs, which go to the Executors, G c. eee 2 1 
* Qui ſentit Commodum ſentire Debet & O. 5 Rep. 24. 2 Inſt, 489. 
eee 
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An Inſtitute of tbe Book II. 


1 Covenants made by Deed * Poll are as Effectual as thoſe made 
7 by Deed Indented, if the Party hath the Deed to new. 

A Bond for Performance of Covenants is 'Termed a Collatoral Af. 

ſurance. It is the beſt Way always te take a Bond for Performance 


of Covenants with a Penalty : (For if you ſue upon the Bond at 


Common Law, the Jury muſt find the Penalty. But if you ſue upon 
the Covenant, the Damages are left to the Jury.) But then the Par- 


ty, when He ſues upon the Bond at Common Law, ought to take 


Care that He does not Levy much more than His Damage and Coſts, 
for fear of a Bill in Equity for Relief. The Defendant alſo may be 

forc'd to give Special Bail if the Penalty is above 107. But this is ac- 
cording to tae Diſcretion of the Court. Of late a Covenant with a 

Penalty, is uſually inferted in the Body of the Deed, to ſave the 


> 4 Rep. * Charge of Stamp'd Paper upon a Bond. b If the Condition of the 
36. Bond is to Perform all the Covenants in an Indenture, Covenants in 


Law, as well as Covenants in Deed are included. OE & 9IW. 3. 
chap. 10. and of Action of Covenant, Book 4. chap. 11 


There may be Articles of Agreement or Covenants framed ac- 
cording to the Caſe, by Mutual and Reciprocal Covenants, only to 


be performed by the Parties, and this is Good, if in Writing and Seal'd 


and Delivered by the Parties, without the other formal Parts of the 


EE V 8 
[See the 32 H. 8. chap. 34. Concerning Grantees of Reverſious to 


take Advantages of Covenants to be performed by Leſſees, Gc. See 


alſo D' Anoers's Abridgment, Title Covenant.] 


RULES Concerning COVENANTS. | 


IIa Covenant is Unlawful in the Subſtance thereof, or impoſſble, 


Ik no Time is limited for Doing of a Thing, it ſhall be done in 
Reaſonable ine 8 


© Plowd. 287. © A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 


* 5 Rep. 211 d Where One by His own Act diſables Himſelf to perform a Cove- 


and moſt in Advantage of the Covenantee. 


nant, It is a Breach of it. 


e © Byery Contract or Agreement ought to be Diſſolved by Matter of 


as High a Nature as it was made. 
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7. A Condition is the Suſpenſion of the Execution of a Act until 1 


i | ſomething is Performed, which may be and which may not be. A 
*rIaf. Condition annexed to f Real Eſtates is a Quality annexed by Him that 


e. hath Eſtate, Intereſt or Right to the ſame, whereby the Eſtate 
Granted may be Defeated, Enlarged, or Created upon an uncertam 


Event; as hath been before Obſerved: [See Of Eſtat es upon | Cont . 


F500, ante, chap. i 
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A Condition is either in Deed or in Law; , _ 

1. Conditions in Deed may be expreſſed by 8 theſe Words, (vs.) 5 Lit. 3:8, 
pon Condition, Provided, $0 That; '&c; But theſe Words, To the 329. 
Intent, To pay, To the Effect, &c: are no Words of Condition in Fe- 2 1 
offments and Grants in the Caſe of a Common Perfon; But in the « Inſt. ng. bs 
- Caſe of the King ſuch Words do create a Condition; and ſo it is in 236. b. 

Caſe of a Vill. And for avoiding a Leaſe for 7ears, Preciſe Words 
of Condition are not ſo ſtrictly required, as in the Caſe of Frechold ; - 
for a Leaſe for Years is but a Contract, which if under Three Years . 
may Begin by Words, and be Diſſolved Þy Words. [See 29 Car. 2. 3 exe of 
chap. 3.] Therefore if One makes a Leafs for Years, eſpecially by - | © | * 

Deed; in which there is a Clauſe, That the Leſſee ſhall do ſuch an 
Al yp Pain of Forfeiture of the ſaid. Term, or the like, Theſe 

nos. l 0 

Again, of Conditions in Deed, ſome are in the h 4firmative and » i tnt. 

ſome in the Negative, and ſome in the Affirmative which imply a 401. 3. &ö h. 
Negative, as Behind and Unpaid imply a Non-puyment. A Condi 
tion, That the 'Tenant in Tail, i zor his Heirs, ſhall at Alien, (5c, i Lit. 364. 
is a double Negative; and yet it ſhall not be Conſtrued to be an Affir- 1 Inft. zor. 
mative. For in Law Gtammatical Conſtruction is not alwa * 
followed. Some Conditions make the Eſtate whereunto 


22 p. 1 
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3 1 Veriti. 200, 


2 WM 
2 the xf the Feof. f 166. 
for, Donor, Leſſor, Gc. and if it is Compulſory to enforce the Feof zg: 
fee, Donee, Leſlec, Oc. to do an Act. Otherwiſe It may be a Cove=- 


n 
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1 
nit. 204. . 


tion of the Grant, which ſometimes amounts to a Condition, 3 
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Difference is, becauſe the State of the Land is Execute 
nuity Executory ; or to be Executed hereafter. 
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Conditions in Deed may be ſubdivided into Conditions v Pece- * 7 Rep. 10. 
dnt which muſt be Performed before the Eſtate van take Effect, b 


and 1 Roll. Abe 
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| Auiluſtifire of the 


and Conditions Subſequent to the Flute, or to be Executed " 
it. „ 

A) Condition regularly thould' Hollow: this! Habra INN 
But the Law hath not appointed any Place in a Deed proper or pe- 
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pA oy „Kuliar to a Condition. Its Place is where the Parties pleaſe 
© See the 32 H. 8. chap. 24. Wits eo mae xm take Advantage of 
Abtes ken. $1 


* hong 378, 2. A Condition in b Lato is la which the Law Implieth withont 

. expreſs Words; and it may be either by the as rings or 15 $ta- 

13 Titte, where an Action or Entry is given. 

[see Of Eſtates upon Condition, ante, chap. 1. Acceptance of Rent 
"and of Offices, chap. 2. ante. And how Eſtates in Lands, Gc. may 
be Forfeited and Loft, by Alienation of Particular T we and Mor t- 

main, by Waſte, chap. 4. poſt] _ 63G 

Oey Conditions may be annexed to Lands of benennt for TY or 

bs * to e 4) 8 e and Perfonal Hon 
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Okillitions Ge 5 the Party are 4 Odo, bor that they e e. 
* feat Eſtates where Right is favoured. 
HF Conditions are not Favoured, yet they are not 'always to 
* be taken Literally. > 
206. "9 The f Words of a Condition: ſhall be taken out, of their Proper 


1 Thos 9 ſe to Support an Eſtate, Goo. 


215.1 2 © Conditions © Repugnant to the Eſtate, or Grant are voids 


1 e. B 1 If an Impoſſibſe Condition is Precedent, no Eflate 18 made. 
* r Inſt. 206, th 8 . | 
OY. * 1e lImpoſible Condition Sn went. to an Eſtate, makes it Ab- 
e * 
Wbere the Condiden (che Nee AX Which. was 5 poſſible) 
2 becometh Impoſſible to be performed by the Act of God, as Death, 
Sc. the State of a Feoffee ſhall not be avoided ; for being ſettled in 
im, It cannot be Defeated but by Performance of the "Coddition. 
hut in the Caſe of a Recognizance or Bond with ſuch a Cohdition, 
the Recognizance or Obligation is ſaved. _ For they transfer no Inte- 
reſt, but only give a Right of Action upon Default; whereas there i is 
". Default in the Conuſor or Obligor. 2 


*. Regularly what is Prohibited * Las may be Prohibited by 


9 5 
DDr 
if * 13 


es BY ' Condition. | 

i Inft,” . make a Condition i ina Y Wil 15 that make n no o Condition in 

204. 4. 4 a Deed. 41 

a. & b. | th . „ No 

„„ l 0 
5 = 25 7 r FRM. 23A 17 | 
„ * art * cadiis Beneficialis que 98 Conftrat, = Kerle Ferborum Intentionem eff 

15 2 Odioſa autem quæ ſtatum deftrait, Hricte ſecundum V. erborum Proprtetatem e 


" Accipienda, IInſt. 218. a. Rep. 99 CEE 
FT Au, Dei Nemini * AT. 1 Ink. 206. a. & b. 3 
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No Man Mall take Advantage of a Condities 1 at pps wh 
He that J Z Party or Privy in the Condition. [Sce 32 HE . . Stud. 
chap. 3 Dial. 2 
11 IG is the & Cauſe that a Condition cannot be performed, He 9 nd. 
ſhall not take Advantage for the Non-performance thereof. 206 b. 

A Condition b againſt Law is void; Therefore, ' b 
A Feoffment upon Condition to do a T hing that! is © Malam i in ſe e bid. 
makes the Eſtate Abſolute, and the Condition void. But a Bond with 2 Ventr, 105. 

ſuch a Condition is void. 
When the Thing to be done, or not to be e in only againſt 
2 Rule of Low, the Condition is 6nly void, and the Bond 
G00 
A Feoffment in Fee. upon Gonditicia not bo a . the Eſtate js 4 wid. 
| Abſolute, and the Condition void. But a Bond not to Alien is Good ; » Ioft. 223. 


for He may Alien if He will forfeit His Bond. A Feoffment not to 15 ws. * 


Alien for a Particular Time, or to a Particular Perſon, Cc. is Good. 6 Rep. *%- 
'The King may Grant Lands in Fee upon Condition not to Alien, 7; dir. ze 
and the Condition is Good. ing ; 
A Gift in Tail made upon Condition, That the Denies; Ge. mall = 
not Alien againſt the Statute of Weſtm. 2. De Donis, or to work a 
Diſcontinuance of the Eſtate- Tail, is Good. [See Of Eſtare· T. 1 
Book 2. chap. I. EY : 5 
A Leſſor in Reſpect of the Mee may by Gaiditia Refrain '  - 
His Leſſee from Aliening with Licenſe, Yet. when the Leſſor does 
Licenſe, He ſhall never by Force of the Proviſo defeat the Term; 
which is Abſolutely Aliened by His Licenſe, For hereby He has 
Diſpenſed with all "Aliendtions to be made afterwards, ' 
A Condition Implied by © Law to be 'annexed to any Thing, L tir mY 


ab 


is as ſtrong as if the Condition were made by expreſs Words in b. A 


Writing, ba kg 
All Grants of * Offices are ſubject to this Condition i in Law, That * Lit. 110, 
the Grantees duly Execute Them. „„ 
All Conditions in Law requiring Skill and Confidence bind Infants ; Rep 2 
and Feme-Coverts, as well as Conditions in Deed. But Thoſe that 5 
do not require Skill and Confidence, whether by Common Law or 
7 do not ablolutely infer a F orfeiture of the Eſtate, except in 
8 

 f Regularly He that Feen « an © Awe of a Condition in Law, 118 45. 
ſhall take the Land with ſuch Charge as He finds it. „ bo #34.%. 
Sometimes Conditions are to be performed in Goliveritent Time, 1 
: ſometimes upon Requeſt, ſometimes during the Life of a Party, if Þ. 219.2. 

ü Hei is not haſtened by Requelt. [See Of Oiheations) infra] 5 Fa 78, 
A Condition may be h Apportion d or Divided By Act of Law and 6 Rep. 3%, 
By the Act of the Leſſee, _ „„ ON LOI 


Nen ſhall by Plea Defeat any Eſtate of i Fredbold: upon Conditi- LAN _ 


on, unleſs He ſheweth the Condition in Writing. Otherwiſe of Chat- 4 2 243. 
tels Real, ¶ But ſee 29 Car. 2. chap. 3.] and Perſonal. 


k Regularly He that will take Advantage of a Coiition cud en 14 1 


ter if He can. If He cannot, He muſt Claim. For a Frechold, 

whether It lis in Grant or Livery, cannot ceaſe by Condition with- 
out Entry or Claim; tho' the Words are, Prouided that 1f * does not 

Pay, T he Eftate foall eraſe and $4 2 | Fol 
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320. 


An Inſtitute of the 


1 PY —_—_——— at Ate. PRs 4 
a. 


PRE 


Wo Cov 
__ Lit. 374. 
1 Inſt. 230, 


b. 231. a. 


* Book II. 


Deed, tho He does not ſeal it. But by Special Limitation They may 
not Extend to Him. CIs 3 

8. m The Date of the Deed is the Deſcription of the Time in which 
the Deed is made. B 5 . 
wo Rods 6 A Deed is Good tho' it hath n no Date of the Day or Place, 
18 [See Of Obligations, infra.] or if the Date is miſtaken, or if it be 


m Iaſt. 6. a 


27. Dated at one Time, and Sealed and Delivered at another, or tho it 


hath an Impoſſible Date, as the zoth of February, &c. But He 
that doth plead ſuch a Deed without any Date, or with ſuch 
an ſrapoſſibl 
© when it was Delivered. If a Leaſe for Years be made by In- 
* 5 Rep. 1, denture, bearing Date the 26th of May, To Have and to Hold for 
£4? 46. b. Twenty One Years From the Date, [Quzre,] or From the Day of 


2 Inſt. 674 the Date, it ſhall begin on the 27th of May. If the Leaſe bears 
: 8 Date the 26th of May, To Have and to Hold from the Making 


| 850. Cont. thereof, or from Henceforth ; it ſhall begin on the Day on which it 


Roll. Abr. was Delivered. [See Of Delivery infra.] But every Deed ſhall be 


2 Cro. 135, intended to be Delivered on the P ſame Day it bears Date, unleſs the 


258. contrary is proved. 4 But if a Deed is Dated at Four-a-clock in the 


_ . 2 3 - Afternoon on the 20th of 7une, the whole Day is to be taken in, 


? 2 Inſt. 674, For the Law in this Computation doth Reject all Fractions and Divi- 


5 Rep. 1. ſions of a Day for the Incertainty. [See Age, Book 1. chap. 1. And 


for an Account of a Day, Month, and Year, 1 Iuſt. 135. a. & b.] 
As to the Place, If It bears Date at a Place Out of the Realm, It 


is Good by Averring that the Place mentioned in the Deed is in ſome 
County in England. For here the Place is not Traverſable. But if 
this is not Averr'd, and It appears that It was Dated beyond Sea, 
It is otherwiſe, and the Deed cannot be Tried. [See Of an Obliga- 


r 1I"ft. 6. a. tion, infra.) 
2 Rep. 5, 


the Sealing of the Deed is ſufficient. 


lat. 169. The Seal is the Eſſential Part of the Deed. If a Writing is not 

Sealed, it cannot be a Deed, If the * Print of the Seal be utterly 
Defaced, the Deed is inſufficient ; ſo that it cannot be pleaded, tho 

See of the Privy Signet, Privy Seal, 


5 Rep. 23. 
Noy. Max. 
tit may be given in Evidence. [. 
fr loft. 7. 2. and Great Seal, Book 4. chap. 1. 


. 


not Eſſential Parts. For if a Deed of Feoffment is without Premiſ- 


ſes, Habendum, Tenendum, Reddendum, Clauſe of Marranty and 
Date, yet the Deed is Good. For if One by Deed gives Lands to 


Another, and to His Heirs, without ſaying Any thing more, and puts 


his Seal to the Deed, and Delivers it, and makes Livery where ne- 


Cceeſſary, It is Good. e 
lat. 3j For tho' it is never ſo well Written and Sealed, it is of no 


5 2 5- Force if it is not Delivered by the Party Himſelf, or His Special 


other to His Uſe. A Delivery (Traditio) is a neceſſary Incident to 


| *tNoy. Max, every Deed; and then when it is delivered, it ſhall bind him that 


55. delivers it, tho Dated before, and * tho another Wrote or * 


x * 


Fraditio Loqui facit Chartam. 5 Rep. I, 


He that taketh by ! Remainder is bound by the Conditions in , 


e Date, muſt ſet forth in His Pleading the Time 


9. The Sealing is Comprehended in theſe Words, (viz.) * In Wit- 
neſs chere I have ſet my Seal. 'Tho' if thoſe Words are wanting, 


I Theſe are the Orderly and Formal Parts of a Deed ; but all are 


Attorney, to the Party Himſelf to whom it is made, or to ſome 


— — 


—_ 
1 
"= 


it, tho it is uſually done. 


Deeds, Title Bargain and Sale, infra.) 
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_ @ __ = 
the fame. The Delivery of the Decd may be Abſolutely or condi. 3 
tionally. u When you deliver a Deed Abſolutely, Words are not ne- 2 Rep. 137, 


ceſſary; for then a Man that is Mute could not deliver a Deed. It 428 * 
is ſufficient if it is deliver d. And as a Deed may be delivered to 


the Party without Words, ſo may a Deed be delivered by Words 


without any Act of Delivery; ag if the Writing Sealed lieth upon 
the Table, and the Feoffor, &c. ſaith to the Feoffee, &c. on = 


that as my Deed, it is ſufficient Delivery. * In Caſe of 'the * 41. 209. 
King's Letters Patents, or of Grants under the Seal of the Dutchy 2 Roll. Abr. 
of Lancaſter, the Seal is Matter of Record, and the Deeds need B, “ 


| . 44. 
no Delivery: So the Deed of a Corporation needs no Delivery. Te: 


* 
* 


The Common Seal is perfect without it. When a Deed is deli: 
vered I Conditionally, it is called an Eſcrow (Eſcroll or Scroll)\ as W Rep. 132. 
where one doth Seal a Deed, and Deliver it to a Stranger until cer- |}? #3645 


iti | . oll. Abr, 
tain Conditions are performed, and then to be delivered to him to Us "0g 


whom the Deed is made, to take Effect as His Deed that fo delivered Hi 
it. For it ſhall have Relation to that firſt Delivery. In the Deli- 


very of a Deed as an Eſcrow you muſt uſe Words, and ſay, I Deli- 


der this as my Eſcrow to Deliver to the Party as my Deed, upon 
Condition that, &c. or to the like Effect. For here a bare Act of 
Delivery to a Stranger without Words ſignifies Nothing. It muſt be 
delivered to a Hranger; for if it is Delivered to the Party Himſelf, 
it is an Abſolute Delivery; tho Words mention it only as an Eſcrow; 


If a Deed is Sealed and Delivered, there is no Neceſſity of Signing 


There muſt be 2 Vitneſſes to Teſtify the Sealing and Delivery of * Lo. FY 


the Deed. Their Names are to be either Underwritten or Endorſed “ Rep. 93. 
A Deed may be made to a Feme-Covert, Infant, G. 


- 


If any Writing be read in any other Form to an Unleamed Mann. 


Meaning. So if one deelares the Effect thereof in other Manner . 
than the Writing doth import, the ſame ſhall not bind the Party 


1 2 Seals and Delivers the Deed, If there 1s no Colluſion between 9 
If a Deed is b alledged, it muſt be ſhewed to the Court, 'That * Inſt. 35. b. 
the Court may judge whether there are apt Words to make a Good 237· U. & b. 


| | 'F Soy 231. b. | 
Contract. And when It is ſhewn to the Court, The Deed ſhall re- ** . 


main in Court all that Term in the Hands of the Cyftor Breovium. 1 * 
But at the End of the Term, if not denied, is to be delivered to the“ 
Party. If the Deed is denied, It muſt remain in Court till the Plea hs 


| 


is determin'd. Yet if the Deed remains in one Court, it may be 
pleaded in another Court without ſhewing. See For Inrollment of 
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' 2 it ſhall not be His Deed, altho' He Seals and Delivers it. But if * Rep. 3. & 
the Party who ſhould deliver the Deed doth not require it to be . 
read, He ſhall be bound by the Deed, tho it is penn d againſt His 2 Roll. Abr. 
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An Inſtitute of the Book Il. 


153. . & b. ſtandeth with Law and Right, and the Other is Wrongful and againſt 


2 Rep. 144 The Words muſt be underſtood according to the : Subject Matter. 


” 


Law, the Intendment which ſtandeth with Law ſhall be preferr'g. 


f King. | 


b Lit. r. 
1 Inft. 9. 
2. & b. 10. 


i Lit. 57, 


_ 2 Toft. 295. 


, is properly a Conveyance of a Corporeal Fee by Livery and Seiſin. 
Vet ſometimes it is called a Feoffment when an Eſtate of Freehold 


doth only paſs in that Manner. Theſe Words His Heirs make an 
_ Eſtate of 
| hath 2888 Exceptions. [See Of an Eſtate in Frerſimple, chap. 1. 
It is the only Conveyance in Law that cleareth All Diſſeiſins, A- 
batements, Intruſions, and other wrongful Eſtates, where the Entry 
of the Feoffor is Lawful; which a Fine, Recovery, or Bargain and 
Sale by Deed Indented and Inroll'd cannot do; becauſe the Feoffor 
_ re-entring to make Livery, recontinues His former Eſtate. i He that 


maketh the Feoffment is called the Feoffor, and He to whom it 5 5 
OL dn de mae 


Benignæ faciendæ ſunt Interpretationes Chart arum, ut Res magis valeat quam Pereat, 
1 Inſt. 36. a. 183. b. , nt 1 
Verba Intentioni, non econtra, Debent Inſervire. Ibid. 8 Rep. 94. 
Verba Debent Intclligi ut Aliquid Operentur. 8 Rep. 94. Bacon 18. 
Verba Actipienda ſunt cum Effectu. 4 Rep. 51. Ek 3 
. Verba Æquivoca & in Dubio poſita intelliguntur in digniori & potentiori Senſ#; 
6 Rep. 20. 3 8 5 ee en eee SEES , 
© Yerba Chartarum fortins accipiuntur Contra Proferentem. 1 Inſt. 36. a. 183. 4. 5 Rep. 
7. 10 Rep. $9.; Bacon iI. e 
Verba Debent Intelligi ſecundum Subject am Materiam. 1 Inſt. 36. 2. 
* Exceptio probat Regulam. 1 Inſt. 9. bp. wy 0 
Exceptio in non Exceptis firmat Regulam. 


Inheritance in all Feoffments and Grants. But this Rule 


K 
+5 & 


r „ N Nn. e ue Fung Ms 4s "PIP * b 2 
Chap. 3. Laws of England. 
0. | © | ” 
j : 8 — — a — ao 1 : 1 * ſ 


made is called the Feoffee. It is made by theſe Words, Have En- 
fegt d, Given, Granted, &c. tho the Conyeyance is not always ſo 
"much to be known by the Words of Conveyance, as from the Eſtate 


and Nature of the Things convey'd. * A Leaſe and Releaſe to a K 


Man and His Heirs amounts to a Feoffment, if one was bound to 
make a Feoffſm ent. 3 5 

There muſt be! Livery and Sei ſin in all Feoffments in Fee made Lit 59. 
out of a Court of Record, and in all Gifts in Tail, or Leaſes for 
Term of Life; where a Corporeal Inheritance or Frechold doth paſs; 


m Which ſhews that a Frechold cannot be Granted to Commence 177 ol, Rep, 94. 
Et 7 ! Ilaſt. 217. a. 


Futuro, or at a Day to come. 


n Livery and Seifin (or Delivery of Seiſin) is a Solemnity uſed in 1 laſt. 48. 4. 


Paſſing or Conveying Freehold Lands and Tenements by Delivery of 


Seiſin thereof. It muſt be of 2 Corporeal Freeholds, as Houſes, ! Ioſt. 9. a. 


Lands, Gc. Incorporeal paſs by Deed my hog chap. 2. ante, In ; Rep. s 
Principio.] Livery and Seiſin was invented, T wy 
Knowledge of the Alteration of Eſtates from Man to Man. It muſt fox Þ 
not be made by an Attorney upon the Day on which the Deed is da. 
ted, if the Deed is To Have and to Hold From the Day of the Date. 
For in ſuch Caſe 'The Feoftment, Gift or Leaſe for Life, and the Li- 


very is void. 


There are p Two Kinds, (viz.) A Livery in Deed, and a Livery * :Iaft.48. a. 


in Law. 1. A Livery in Deed is when the Feoftor taketh the Ring 3 He. _- 
ol the Door, Turf or Twig of the Land, or a Ring of Gold or Any me 
other Thing, tho' It doth not concern the Land, and Delivereth the 

| ſame upon the Land to the Feoffee, in the Name of Seiſin of all the 

Land contained in the Deed. . This Livery in Deed may be either by 
Words, and ſome Solemn Act, or by Words without any Solemn Act, 
if the Feoffor and Feoffee are upon the Land. In all Caſes Words 
are Neceſſary. If then Words may amount to a Livery within the 

View (as ſhall be preſently ſet forth) when One is off the Land, much 

more ſhall it be when One is upon the Land. The bare Delivery of 

the Deed on the Land may make it a Deed; but ſhall not amount to 
Livery of Seiſin; unleſs It is Delivered in the Name of Seiſin of the 
Land, c. Livery and Seiſin made to One before in Poſſeſſion is“ void. 
But if Leſſor and Leſſee come upon the Ground, and on + Purpoſe to 
make and take Livery, that Entry veſts no Poſſeſſion until Livery. 
2 A Man may make a Letter of Attorney to deliver Seiſin by Force: 

of the Deed. But the Attorney muſt purſue his Warrant ; otherwiſe ; "4 o 

he doth not deliver Seiſin by Force of the Deed : If He do leſs, it is 
void. For He that hath but a bare Authority muſt purſue His Autho- 

_ rity, If a Letter of Attorney is made to Three Cynjundtim & Divi- 

ſim to make Livery, and Two make it, the Third being Abſent, The 
Livery is void. Thus It is for Private Affairs. But for the Good of 

the Publick, as the Execution of Juſtice, c. there will be a more 
favourable Interpretation. [See Of an Eftate in Lauds deviſed to 
Executors, and Of Foyntenants, ſupra, chap. 1.) A Letter of Att or- 


ney alſo may be made to © Receive Livery and Seiſin. This Warrant 1 Int.4g. b. 


Contra 


of Attorney | muſt be by Deed, and not by Parol or Word of Mouth; 32: b. 


becauſe : Roll. Abr. 


— 4 * -& * EF 1 OUS a * 


—  — 


L * — 2 . 0 — N "—_ — p _ * 


* Quod 5 5, r e e * teſt. 1 Inſt, 49. b, 
Allis ina nomen imponit Operi tuo. Ibid. mw : 
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1 
Are 


| becauſe it concerneth the Frechold. A Letter of Attorney may be 


Lit. 66. 
1 Inſt. 5 2. b. 


Contained in a Deed of Feoffment that is Poll, tho the Attorney is 
not made Party, but not in an Jademureè unleſs the Attorney is made 
Party. (O.) The f Death of the Feoffor, c. is a Countermand 
of an Authority, or of the Letter of Attorney. But not the Death 


of a Mayor in the Grant of a Mayor and Commonalty, nor of a 


Dean in the Grant of a Dean and Chapter, Gc. For Aggregate Bo- 


dies never Die. But if a Leſſor by his Deed Licences a Leſſee for 
Life or Years to Alien, the Death of the Leſſor is no Countermand of 


d I laſt. 48. b. 


52. b. 


the Authority. For the Licence exempts the Leſſee from the Penal- 
8 of the Condition. 2. A Livery in t Law is when the Leſſor Him- 
elf (not his Attorney) being in Fieto of the Houſe or Land, faith to 
the Feoffec Himfelf (not his e after Delivery of the Deed, 
I give you yonder Land to you and your Heirs, go enter into the 
ſame, and take Poſſeſſion of it accordingly, &c. Now if the Feoffee 


doth go accordingly in the Life-time of the Feoffor and Enters, or 
if He makes His Claim when He dares not go (for this is an Entry in 


Law) it is a Good Feoffment and Livery to Him, tho” the Land 
lies in Another County. But if either the Feoffor or Feoffee Die be- 


fore Entry, the Livery is void. This is to be underſtood of Sole Per- 
| ſons, or Sole Corporations; not of Corporations Aggregate of many 


© 1 Tnft.48. b. 


2 Rep. 31,32, 


Perſons, as before Hine e 
One may have an Inheritance in an Upper Chamber, and paſs it 
by Livery, tho' the Lower Buildings and Soil belong to Another. 
If a Man makes a Leaſe for Years, and u afterwards makes a 

Feoffment, and Delivers Seiſin to One, while the Leſſee is in Poſſe 


ſion, and not Aſſenting to the Feoffment, the Livery is void; for He 
doth not give Him Livery of the Poſſeſſion, altho the Feoffor hath 
the Frechold and Inheritance. But if the Leſſee be abſent, and hath 


neither Wife nor Servants (tho' He hath Cattle) upon the Ground, 
the Livery is Good. If the Leſſee, his Wife or Servants had been in 


the Houſe, or upon any Part of the Land to Him Demiſed, it would 
have been ſufficient to have preſerved and continued His Poſſeſſion in 


the Whole. 


Lit 66. 
1 laſt. 49. 


„ 


* If one makes a Leaſe for Years, Remainder to Another for 
Life, in Tail or in Fee, the Leſſor muſt make Livery of Seiſin (in 


Dieed, not in Law) to the Leſſee for Years; otherwiſe nothing pat- 


ſeth to Him in Remainder. This Livery is for the Benefit of Him in 
Remainder, for the Leſſee hath only a Term for Years. But if Leſ- 


3 Rep. 26. | 


Lit. 61. 


ſee entereth before any Livery of Seiſin made to Him, the Livery is 
void. Y If one makes a Feoffment to Four, and Seifin is delivered 


to Three, in the Name of All, the Eſtate is veſted in all of them. 


* Fo: Lands and 'Tenements lie in divers 'Towns in one County, 
Livery and Seiſin made in one Parcel of theTenements in one Tow, 
in the Name of all the Reſt, js ſufficient. But if Lands lie in divers 


Counties, there ought to be a Livery and Seifin in every County. 


2 11nft. 10, a. 


v 1 Inſt. 49. 3. 


© 1 Inft. 50, 
. & b. 


Fee-ſimple may be got wrongfully * by Diſſeiſin, Abatement or : 
Intruſion into Lands or Tenements, or by Uſurpation of Advowſons, 


Cc. without Any Livery of Seifin. h 


If a Houſe or Land belong to an b Office, by Grant of the Office _ 
by Deed, the Houſe or Land paſſeth without Livery. © And in an 
Exchansoe, a Fine which is a Feoffment of Record, a Deviſe, Sur- 


- 


—— . 
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render, Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for 
Years, or at Will, Bargain and Sale by Deed Indented and Inrolled, 
(becauſe the Statute of the 27 H. 8. chap. 10. gives the Poſſeſſion to 
the Uſe.) A Freehold may paſs without Livery. By Force of that 
Statute, a Feoffment to the Uſe of the Feoffor, Pookke, or Any other, 
Supplies the Place of Livery and Seiſin; ſo that Livery and Seiſin up- 
on Feoffments is not ſo commonly uſed as formerly; neither can E- 
ſtates be created now by Livery and Seiſin only without Writing. [See 
%% / 7-455 %%% qo, | © 
There are d other Seiſens, but they do not Relate to Feoffments ; 4 laſt. 15 b. 


as Payment of Money before any Rent due is a good Seiſin of the 159 * 3154. 


Rent to bring an Action for it. And ſo a Gift of a Pair of Gloves, ec. 
in the Name of Seiſin of the Rent, is a Good Seiſin. Upon a Gift or 
Bargain and Sale of Goods and Chattels Perſona}, the Delivery of 
Six-pence, a Spoon, (Fc. is a Good Seiſin of the Whole. SOLES 
OS: Ce dd dg or we 
For the Right Underſtanding of the Nature of a Fine, Enquire 
1, What is a Fine. 2. How Divided. 3, Who may Levy or Tate 
by Fine. 4. Of what Eſtates may Fines be levied. 5. Before 
W, Tg: The Force and Effect of a Fine, 7. How Fines may be 
c oe na Sato „ 


I. © A Fine (Finis, improperly called a Deed) is an Inſtrument of * end... 
Record of an Amicable Compoſition or Final Agreement made be- Weft. $,us 
_ twixt Parties in Suit, concerning Lands, Tenements or Heredita- 2 Part,Se&.z, 


ments, by the Conſent or Licence of the King, or His Juſtices in the 
Court of Common Pleas, or others Authorized, to End all Contro- 
verſies between thoſe that are Parties and Privies to the ſame, and 
all Szrargers not Claiming in due Time. It is called a Fine, be- 
cauſe it makes a Final Agreement of all Controverſies. The Civi- 
lians call it Tranſattio Fudicialis De Re immobili. Antiently it 
was a Compoſition of a Real Controverſy. But now it is generally a 
Feigned Action upon a Writ of Covenant, &'c. and ſuppoſes a Con- 
troverſy, where in Reality there is none, to ſecure the Title that a 
Man hath in His Eſtate againſt all Men; or to cut off Entails, and 
with more Certainty to Convey the Intereſt or Title of Lands, &c. 
to whom we pleaſe, either in Fee-ſimple, Fee-tail, for Life or 
| Years; whereupon alſo a Rent may be reſerved. A Concord cannot 
be of any other Thing than what is contained in the Writ of Cove- 
nant. This Fine is a f Feoffment of Record, and 
Livery and Seiſin, as above- mention... 


- 


There are 8 Five Parts in every Fine 1. An Original Writ, uſual - ; Rep. 38, 


ly a Writ of Covenant, taken out againſt the Conuſor, 2. The 39: 


| King's Licence; for which He hath a Fine called the King's Silver. f. 
3. The Concord it ſelf, the Agreement, betwixt the Parties how the Coke De Fi. 


Land, c. ſhall paſs, the Ground of the Fine. It begins thus, Et 95 Leco prics, 


Concordia Talis, &c. upon which, if the King's Silver is entered, the 

Fine is Good, tho' the Conuſor dies afterwards. 4. The Note of the 
Fine or Abſtra& of the Original Contract, beginning thus, Inter A. 
8 & B. & C. uxorem go Deforciantes, &c. 5. The Foot 
of the Fine, ES the laſt Part of it) which includeth All, and Begin- 
neth thus, Her eft Finalis Concordia, &c.- ſetting forth the Nah 
a de Eo dad. ror =: 
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240 An Inſtitute of the Book II. 


Year, and Place, and before what Juſtices the Concord was made. 
Of this there are Chirographs or Indentures made, which is called 
F N.B. 167. the Ingroſſing of the Fine. h For the Fine is ſaid to be Ingroſſed 
> tail. es. when ine irographer maketh the Indentures and delivers them 
One to the Buyer, Another to the Selle. 
Hie who acknowledges the Fine is called The Cheni gor, or Connor; 
or Deforceant (i. e. He that Caſteth out by Force,) and He to 
whom the Fine is acknowledged, or levied, is the Plaintiff, called 
the Cognizee. Theſe Terms of Cogzizor or Cognizee come from 
C. nnoſco, which ſignifies to Acknowledge, as well as to know, 
W<RtSymb. 2, Fines may be thus i Divided. They are either Single or 
Sas; Double. A Single Fine is that by which Nothing is Granted or 
| Render'd back again by the Cognizees to the Cognizors, or any of 
them. A Double Fine containeth a Grant and Render-back again, 
_ cither of ſome Rent, Common, Cc. out of the Land, or of the 
Land it felt. Co oo EB i a os eo OD 
Terms of Alſo of Fines there are Foxy Kinds. 1. k A Fine Sur Cognizance 
| the Law, de Droit Come Ceo que il ad de ſon Done, (i. 1 upon Acknowledg- 
Weſt. Symb. ment of the Right of the Cognizee, as that which He had of the 
By o_ „ Gift of the Cognizor. It is a fingle Fine, and admits the Poſſeſſion 
2 laſt. 513, (at leaſt in Law) of the Lands by Vertue of a Feoffment or former 
514 Gift of the Cognizor, and works by Way of Releaſe, a Fee-fimple 
yRop, by, paſſing without the Word Heirs, and nothing being render'd back to 
20 the Cognizor. This is the Principal and Sureſt Fine, and is a Fine 
executed; fo that the Cognizee may preſently enter. 2. A Fine ſur 
Done, Grant and Render ; which is a Double Fine, (being in a Man- 
ner two Fines, (viz.) a Fine ſur Muigance come ceo, &c. and a 
Fine ſur Conceſſu, &c.) and where the Cognizee, after a Releaſe 
and Warranty made to Him by the Cognizor, doth Grant and Render- 
back to the Cognizor the Lands, % Hiring oftentimes thereby Re- 
mainders to Strangers not named in the Writ. If the Party is in Poſ- 
ſeſſion, this Fine is executed, otherwiſe He muſt Enter, or have the 
Writ of Habere facias ſeiſinam, &c. 3. A Fine ſtir Cognizance de 
Droit tantum; which is commonly uſed to paſs a Reverſion. It 
may be expreſſed in ſuch Fine, that the Particular Eſtate is in ano- 
ther, whom the Cognizor is willing ſhould have the Reverſion. 
1 Sometimes it is uſed by Tenant for Life to make a Grant and Re- 
1 ! 1Inſt.266.b. Jeaſe to Him in Reverſion. In a Fine ! far Cognizance de Droit Tan- 
EL RAR tum, the Cognizee hath a Freehold in Law in Him before He En- 
1 ters. 4. A Fine ſur Conceſſit is where the Cognizor is ſeiſed of the 
Lands contained in the Fine, and the Cognizee hath no Freehold 
©. _ therein, but it paſſeth by the Fine. It is commonly uſed to Grant 
1 8 Web. away m Eſtates for Life or Years. And if the Cognizees are not in 
Yao. Poſſeſſion, they muſt Enter, or have a Writ of Habere facias ſeiſt- 
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» 2Inſt.513. Hence alſo appears n Another Divifror of Fines, (eig.) That they 
Welt. Synb. may be Executed where the preſent Eſtate paſſeth to, or is ſuppoſed 
| | Se& 20. in the Conuſee; or Executory, to be executed afterwards by Entry, 
3 176,177,178. Action, or Writ of Habere factas Seiſinam, or Seire Facio rx. 
| | 5 Cc. Alſo a Fine is either ® without Proclamations or with Proclama- 

Seck 19. tions. 1. That without Proclamations is a Fine at the Common 
1 % Law, [Seo Of the Force and Hife of Fines, life] 5. That ith 
90. SF 5 55 | : | 


GS Ns —— ͤ— 1 NC Oe as 


Chap. 3. - Laws of England. . 8 241 


r p \ n 


Proclamations is a Fine according to the Statutes of the 4 H. 7. 
chap. 24. 32 H. 8. chap. 36. 31 Elis. chap, 2. and are abſolutely Ne- 
ceſlary upon Fines ſur Chgni ante de Droit come ceo; &c. "Theſe 
Fines with Proclamations are the beſt, and moſt uſed. And if there 
be Error in the Proclamations,” yet the Pine ſhall be taken as a 
Good: Fine at Common Law, (9iz.) to Work a Diſcottinuance of 
the Eſtate of the Cognizor. But every Fine levied ſhall be intended 
to be ieh Proclamations, becauſe moſt Beneficial for the 'Cognizee ; 
the Proclamations being made to Diſtinguiſh it from a Fine at Com- 
Ay the-31 Bliz, chap. 2. Ml Fines with Proclamations ſhall be 
proclaimed only Four Times, (viz.) Once in the Term wherein they 
ate ingrofſed, and Once iu the Three Terms next following, © 
3. Who may Levy or Take by Fine. 


The r King, and all Perſons, who may lawfully Grant by Deed, » » Rep. 34. 


Monks, Friers, Nuns, (5c. Infants, Ideots, Madmen, Fethe-Coverts 7, 8, &. 
without their Hasbands, ought not to be Received, yet if they are 

Admitted, their Fines are Good and Unavoidable; except in the Ca- 

ſes of Infancy and Coverture, [See infra.] If a Feme-Covert is of 

full Age, and joyns with Her Husband to Levy a Fine of Her Lands, 

a ſhe muſt be privately examined, Whether ſhe Parts with the Right 4 Lit. 669, 

in her Land freely, or by Compulſion: But tho ſhe is not Exami- %. 

ned, if the Fine is Received and Recorded, it is Good. r Perſons 3 1 


ſons; except the King or Lord of whom the Lands are Holden. Ci- 7. 
vil e mee as Mayor and Commonalty, may Levy a Fine of *, Welt. &. 
be 


Lands belonging to their Body. But Biſhops, Deans and Chapters, Tore my 


Reſtrained by Statutes from Levying of Fines of their Inheritances 
to Bind their Succeſſors. [See Of Lenſes, poſt.] Tenant in Fec- 
imple, in Tail General or Special, 'Tenant in Remainder or Rever- 
ſion, may Levy-a Fine. Tenant for Life may Levy a Fine of 
Lands, Cc. which He Holdeth for Life, to Hold to the Cognizee for 
Life of the 'Tenant for Life. If He Grants a greater Eſtate, it is a 
Forfeiture. So it is of Fines by 'Tenant in Tail after Poſſibility of 
_ Hue Extinct, Tenant in Dower, 'Tenant by Courteſy. A Tenant 
of Court-Roll of His Eſtate. A Tenant in Common, Foyntenant, of , Rep 12. 
a Coparcener, may Levy a Fine of their Parts 9g Repos. 
All Perſons that may be Grantecs, or that may take by Con- Wett. &. 


tra, may be Cognizees, or Take by Fine; as Infants, Perſons of F** 15 | 
Temporal, [See Of Mortmain, chap. 4.) Men attainted of Felony or 

T reaſon, Men Outlaw'd in Perſonal Actions, Baſtards, &c. but not _ 

_ Thoſe that are civilly Dead, as Monks, Cc. An Infant or Feme-Co- 

vert Cognizee need not to be Examined, bccauſe the Fine is ſuppoſed 
. de forthe d nt Pie TE oi Wet 167 9rg 
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may be Cognizors, or Levy a Fine. Therefore, except Infants, weft. 65. 
Ideots, Madmen, Feme-Coverts without their Right Husbands, Sec . , 


 Outlaw'd in Perſonal Actions, or Attainted of Felony and Treaſon « Taft. 353.4. | 
may be Cognizors, and Levy a Fine, and it is Good againſt all Per- . 


Prebendaries, Parſons, Vicars, Heads and Fellows of Colleges, are 11 Rep. 26. 


for © 72ars cannot Levy a Fine of His Term; nor Tenant by Copy * Rep. 17, 


full Age, Feme-Coverts, Ideots, Lunaticks, Corporations Spiritual or Tag. 353.2. 
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Note, That the Cagni zor or Coghtzee muſt be ſeiſed of a Freeholl 

be it by: Rigat or Wrong er r e e 

Idee 21, Fac. 1. chap. 26. and Of Revoveries, pft. 
4. Of what Things may a Fine be levied ?? 

Fines may be Levied upon every Mrit, by which Land Is De- 

14. manded, or by which the Land is Charged, or Which in any Sort 

Wen. Ge. ; doth Concern the Land, Gc. And Fines may be Levied of all 

Sect. 25, 0. Thiggs in Being which are Inberitable, whether: Eccleſiaſtical and 

made Temporal, or Temporal; as of an Advowſon, Rectory, Por- 

tion of Tithes, &c. Of an Honour, Manor, Barony, Leet, Meſſuage, 

Dove-houſe, Garden, Orchard, Land, Meadow, Paſture, Wood, Un- 

. derwood, Office, Fiſhing, Warren, Fair, Toll, Waits, Strays, ge. 

Rent, Common, a Hundred, &c. It may be levied of a Rent-Charge 

that had no Being before. And as Fines may be levied of Things in 

10 Rep 50. Poſſeſſion, ſo may they be levied of a Remainder or Reverſion, * or 

3 Rep. 90. of a Right in Futuro, or of a Poſſibility. „ 


9 


2 Inſt. 513, 


? Weſt. Ge. Y Lands given in Fail by the King's Letters Patents, or by. Ac of 


Part 2, 


Scl. 2, Parliament, the Reverſion being in the King; or Lands reſtrained | 


from Sale by Act of Parliament, [See 32 H. 8. chap. 36. infra.) Lands 


in Fee-fimpte in the Right of one's Wife, without the Wife; [Sce 


"32 H. 8. chap. 28.] Lands aſſur'd for Dower, or Term of Life, or in 
Tail to any Woman by Means of Her Husband, or His Anceſtors, 
[cee 11 . 7. chap. 20, and 32 H. 8. chap. 36.] cannot be convey d 


» 5 Rep. 124. Away by Fine, Gc. Of a Leaſe for? Years the Fine is void as to 
any Strangers, for a Freehold muſt be in the Cognizor or Cognizee 
as before-mention'd; however, it may be Good betwixt the Parties 
by Way of Eſtoppel, ſo as to conclude Them. A Fine may be le- 

vied by Tenant in Fee-fimple, (5c. for Years, or a Leaſe for Years 

may be made by it. But the Leſſee for Years cannot. Levy a Fine of 


{ep 5. Leaſe. A Fine by Copyholder of a 1 Eſtate is alſo 
7 void, If It tends to the Diſmheriſon of the Lord. A Fine ought not 


vied of ſuch Lands, it may be Reverſed by Writ of Deceit brought by 
the Lord of Antient Demeſne. RA og: cor ro dy on 1 


= Lands bought of divers Perſons by ſeveral Purchaſes may paſs in 
© Weſt. Ge. © One Fine. And ſuch joynt Fines are proper to ſave Charges, where 


$4 5 1 the Purchaſes are of ſmall Value. 


a Weſt. G. 5+ Fines may be d 4cknowledged before the Lord Chief Juſtice of 


dg the Common Pleas, or Two of the Juſtices, in open Court. This is 
2 INIT. 512, 


514, 515. call'd Acknowledging a Fine at Bar. [Sec 18 Ed. 1. and the Expo- 


8 Rep. 118. ſition thereof 2 It. 511, &c.] But the Lord 2 uſtice may take 
e l jon, and Certify : 
the ſame. Juſtices of Aſſiſe may do it by the General Words of their 


Fines in "ny Place out of Court without a Comm 


Patents. But they do not uſe to Certify the ſame before a Special 
Writ of Dedimus Poteſtatem is ſued out. Beſides theſe, there may 
be Commiſſioners impower d by Dedimus Poteſtatem, or Commiſſion 
out of Chancery, to take Acknowledgment of Fines, and to Certify 
them in the Life of the Cognizors into the Common Pleas, that they 
may be Recorded. ¶ See Stat. of Carliſle, 15 Ed. 2.] This laſt Me- 
thod is often attended with Great Abuſes, 1 
A Fine cannot be levied by any that have Comuſance of Pleas or 
Power to Hold Pleas. It muſt be done only before the Juſtices of the 


Common Pleas. For the King cannot Grant Power to hold Plea a 


b 2 loft. 513, to be levied of Lands in b Antient Demeſne. For if any Fine be le- 
1 
5 4 Inſt. 1 7 . 
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the Levying of a Fine. [But ſee the 34 & 35 H. 8. chap. 22, Con- 
cerning Fines in Towns Corporate. 44 


— — — et — 
E. e 
2 
> 2a Pens, 


By the 34 & 35 H. 8. chap. 26. Fines may be Levied in Wales. Op 8 
By the 37 H. 8. chap. 19. In the County Palatine of Lancaſter. By In 
xr 2 Ed. 6. chap. 28. In the County Palatine of Cheſter. By the ill 
43 Eliz. chap. 15. In the City of Cheſter. By the 5 Eliz. chap. 27. — 
Fines may be Levied in the County Palatine of Durham. | | 


But Fines in theſe Counties muſt be of Lands lying in thoſe 
Counties. e IN e ee | 
6. Of the Force and Effect of Fines, 1. With Reſpect to Perſons 
that are to be Barr d. 2. With Reſpect to Eſtate that are to be | 
Barr'd. 3x TY el 355 — 
1. By, the © Common Law Fines executed Bound all Strangers, * Weſt. G. | | 14 

| 

ö 

| 


and thoſe in Remainder and Reverſion, if Claim was not made with- 8g. Is 
in a Year and a Day. But now this is no Bar: For by the 4 H. 7. Lit. 441. 
chap. 24. Five Years are Allow'd; It ſtill remains of Force to work a, my. 8 
Diſcontinuance of the Eſtate of the Cognizor, if it be Executed. See : Iaſt. 516, 
Book 4. chap. 3. Of a Diſcontinuance ] FC 
The Force and Effect of Fines muſt be learn'd by a careful Peru- oT 
ſal of the Hrtatutes of the 4 H. 7: chap. 24. and the 32 H. 8. chap. 36. 1 
From theſe Statutes you may Obſerve, That Fines do Bar the Par- — 
, ß,, , y y CO On 
ys 0 Bar is to take away the Entry or Action of Him that hath 
The Parties are thoſe that are Named in the Original Writ; or 1 
thoſe that Levy the Fine, and to whom the Fine is levied. f Now * Vo "Ry 3 
the Parties are preſently Barr d, tho they are under upediments, a 1 — 
[See of the Inpedi mente, infra.) and have no Time given them to wi 
avoid the Fine; except that an 8 Iifant is allow'd Time during His * : Iaft.131.4. __, nn 
Minority to Reverſe His Fine, if He hath paſs d away His Eſtate by 2 af g519 Lo 
it. If He dies in His Infancy, His Heir is not Limited to any Time. wet. Ge. 
At full Age He that was the Infant cannot do it, becauſe his Infancy Sets ; e 
muſt be tried by Inſpection of the Judges. If a Married Woman Lu- 17. = 
dier Age (of which the Judges may Examine her upon Oath) doth | Wy 
Levy a Fine 2rith her Husband of her own Lands, ſhe cannot Reverſe 
it during her Husband's Life; nor after his Death, if ſhe is of full 1 
Age when he Dies. She can only Reverſe it if her Husband Dies du- 5 I 
ring her Minority. If the Wife tuit hout her Husband doth Levy a 1 
Fine of her own Lands wherein ſhe hath Fee- ſimple, it will be a Bar „„ 4 
againſt Her and Her Heirs; unleſs the Husband avoid it during her _- mu 
Life; or after her Death; if He is Tenant by Courteſy. h [deors Rep. 125, 1 
and Madiets, if they are Admitted, are barr d as Parties. 1 Corpo- 1 lad. tp 


rations which have in themſelves abſolute Right, (not Reſtrain d by ». & b. 


* o 


 Statmtes) are alſo bar d Preſently" as Parties. [See Of Leaſes, poſt, F19%9.374 
And Vo may Leoy a Fine; ante. Alſo ſee the 1 Rich, 3. chap. 7. 11 Rep. 78: 


4 H. 7. chap. 24.) _ 
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244 X An Inſtitute of the 


Book II. 


Privies, (Prive, Familiaris,) ſignify thoſe that are Partakers, or 
, that have an Intereſt in any Action or Thing with Another, or any 
aft. 271.2. Relation to Another. * Theſe are either Privies in Eſtate, as Donor 
* 124. and Donee, Leſſor and Leſſee, Joyntenants, Gc. or Privies in Blood, 
8 Rep. 42. as the Heir to the Anceſtor, or between Coparceners. For by Privies 
2 Inſt. 516, jn Blood, Privies in Blood iheritablè arc to be underſtood. Privies in 
Re Repreſentation, as Executors to Teſtators, Adminiſtrators to Inte- 
ſtates ; Privies in Tenure, as Lord and Tenant, &c. All which may 
be reduc'd to two General Heads, (ig.) Privies in Deed, and Pri- 
vies in Lat. ,Privies only in _ are not to be underſtood here; 
„and by Repreſentation. I Privies 


: 3 Rep. 87, but Privies in *Eftate and Blood 


| __ therefore being Zeirs to the Parties are Bound or Barr'd preſently for 
! = Ever by a Fine, if they claim the ſame Title that their Anceſtors 
ö . had that levied the Fine, whether under Inpediments or no. For tho 
; 5 the lſſue in Tail is under Inpedi ments (as within Age, under Cover- 
4 oy ture, Non 8 Mentis, in Priſon, or beyond Sea,) yet ſuch Iſſue 
=: in Tail is barr'd. For ſuch Iflue is out of the Saving of the 4 H.). 
= 8 Ax the 32 H. 8. chap. 36. (which Expounds the 4 H. 7. chap. 24.) 
1 All Fines levied by any Perſon of full Age of Lands, &c. any wiſe 
[ Entailed before the ſaid Fine levied, either to the Perſon Leoying 
Ihe ſame, or to any of His Anceſtors in Poſſeſſion, Remainder, or Re- 
| LE verſion, or Uſe, ſhall immediately after the Fine Levied, Engroſſed, 
=_ | and Proclamations ade, be a ſufficient Bar againſt Him, and His 
1 5 Heir claiming only by ſuch Entail; and againſt all others Claiming 
| rid their Uſe, or tothe Uſe of any Heir of their Bodies, © 
N You ſee (from this Statute) that if the Cognizor is of Full Age, 


He is concluded; and that if the Iſſue in Tail claims as Heir, by 
Force of the Eſtate- Tail, He is alſo after the Proclamations preſently 
barr' d. But One that makes his Title as Heir to Another, and not to 
. Him that levied the Fine, is not barr'd by the Fine. 
" 1 Rep. 87. m If Land is given to the Husband and Wife, and to the Heirs of 
their Two Bodies begotten, and the Husband levieth a Fine with 
Proclamations, and hath Iſſue, and Dieth ; now this Fine by Force of 
this Statute ſhall Bar the Iſſue in Tail, but ſhall not Bind the Wife. 
So that in Reſpect of the One it is a Bar, but in Reſpect of the Other 
JJ! ẽ www 
3 Rep 9, n The Iſſue in Tail ſhall be barr'd by the Fine, tho' the Tenant 
| Ty in Tail was not ſeiſed thereof at the Time of the Fine. For Seiſin 
= is not required by the Statute. But the Tenant in Tail muſt be the 
| Re -.  Cognizor, © Bax iu in Tal! ot Po 5: = 
Tho Land is Entail'd to One's Anceſtor, and tho' the Anceſtor is 
alive, ſo that no Eſtate is Deſcended which may paſs, yet becauſe 
_ the Statute ſaith, Intailed to the Perſon ſo Leoping, or to any of MS 
' -. Anceſtors, in the Disjunctive, the Fine with Proclamations doth Bar 
the Right, which after the Fine ſhould Deſcend to Him; not only as 
| 5 to Himſelf, but as to All the Heirs in Tail, tho' He that levied the 
Tm Fine had but a Poſhbility, RL EE 75 


Hewbeit (continues the Statute of the 3 2 H. 8.) if | Lands are 5 
oed to a Moman in Dower, for Life, or in Tail, within the 11 he | 
L | 2 


2 6 — 1 _ 
wn. PEI — 2 — 


* 4 «wc " 


Chap. * Laws of England, | 


chap. 20. and She 272 a Fine of the Land after Her Husband's 
Death, this ſhall not Bar the Iſſue in Tail. Alſo a Fine levied by 
Him who is reſtrained by Act of Parliament is void. Laſtly, This 
Aﬀ ſhall not extend to any Fine of Lands Entailed by the King's 
Letters Patents to a Subject, to Bar the Iſſue in Tail, or to Lands 
Entailed by Aft of Parliament, the Reverfion thereof at the Tine of 
ſuch Fine levied being in the King. 88 TR 


[See the 34 & 35 H. 8. chap. 20. And for Expoſition thereof 41 7 
372. b. 1 Mar. chap. 7. and 21 Fac. 1. chap. 2. For Strengthning the 
Eſtates of Subjects againſt the King and His Succeſſors ] 
Strangers to Fines are thoſe that are neither Parties nor Privies. 
rangers have either a 1 es or Future Right, or an Apparent Po. 
ſibility of Right growing afterwards, or a Right to ſomething Jing 
only out of Lands. Lp 7... T6 I eo 


a = 92 2 
nr a 5 2 % 
— a - 


Strangers having * Preſent Right, and no Impediment to make * Weſt. &. 
their Claims, are Bound by Five Years after Proclamations, if they $.& 183 
make not their Claim within that Time. Therefore if 4. purchaſes 1. 

Lands of B. by Feoffment or Bargain and Sale, and enrolls the _ 118. 

fame; and afterwards: perceiving that B. hath but a defeazable Ti- 

tle, and that C. hath Bight to it, B. levies a Fine with Proclama- 
tions to a Stranger, or taketh a Fine from Another with Proclama- 

tions, to the Intent to bar the Right of C. this Fine fo levied ſhall 
bind all Strangers that do not purſue their Right by Action or Entry 
within Five Years, , The Levying the Fine is Lawful ; for C. might 

Enter or Bring his Action within the Time appointed by the Statute. 

But thoſe that have a Preſent Right, and are under Impediment to 

make their Claim, as Infants, Feme-Coverts, (other than ſuch as 

are Parties) Perſons of unſound Mind, Perſons'in Priſon, or out of the 

Realm, 'Theſe and their Heirs have Five Years Time to purſue their 

Right after theſe Impediments are Removed, . e. Infants after their 
_ firſt coming to full Age, Feme-Coverts after the Death of their Huſ- 

bands, Perſons of Unſound Mind after the Recovery of their Wits, 
' Perſons in Priſon after their Enlargement, Perſons out of the Realm 


after their Return from beyond Sea. P For it is to be Obſerved, * 3 Rep. 87, 


That the $aoizgs in the Statute of the 4 H. 7. chap. 24. extend on- 

ly to Strangers to the Fine, and not to Parties or Privies. [See the 

I Rich. 2. chap. 7. And the 4 H. 7. chap. 24. infra.] 4 But An Ta- aft. 2464. 

Fant muſt claim within the Five Years, if the Five Years for making 

a Claim after a Fine began in the Time of His Anceſtor. "If a Feme- Rep. 3. 
>overt (as a Feme Sole) levies a Fine by her ſelf of Land whereof e Rep 43- 
ſhe is ſeis'd in Fee; this ſhall bar Her and Her Heirs, if her Husband 
doth not Enter and avoid it. . If a Sn e N k 
Right takes a Huſband, who ſuffereth Five Years to incur, ſhe is 


barr'd for Ever; becauſe it was her Folly to Marry ſuch a Husbanc. 
* If a Feme-Covert Dies while ſhe is Covert, being no Party to the * 2 nf. 519, 
Fine, [See the 32 H. S. chap. 28. as to Fines, Gr. by the Husband | 
only of the Inheritance or Freehold of the Wife, Tit. Leaſes, infra.] 
or Non Compos Dies while Nos Gompos, or a Perſon in Priſon Dies 
while He is in Priſon, or One beyond Sea at the Time of the Fine le- 
vied never Return, the Heir is limited to no Time. Civil Corpora- 
tions, as Mayor and Commonalty, Cc. being Diſſeiſed are Barr d by 
Fine and Non- claim, and Five Years paſs d after e nt 
| wa” | | LEUA YE -. 3 SF LVF: FJ FT; ut 
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le Woman having preſent Plowd. 366. 
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v 11 Rep. 78. 


* Weſt. Gr. 
Part 2. 
Sect. 186. 

2 Rep. 93. 
9 Rep. 105. 
10 Rep. 50. 


Caſes of a Remainder or Reverſion hereafter to be mention'd. But 
if theſe have Impediments they ſhall have Five Years too after the 


F 


u But Biſhops, Dean and Chapter, Prebendary, Parſon, Vicar; Maſter 
and Fellows of a College, which are Reſtrained by Htatutes to Alj- 
enate their Lands, cannot be barr'd by Fine and Non-claim ; for if 
they are Prohibited to Bar their Right by Conveyances, it would have 
been to no Purpoſe if Power is left them by their Permiſſion, or Suf: 
ferance or Non-claim upon a Fine to Bar it. 

Thoſe that have no Preſent, but a * Future Right, upon a Prece- 


dent Cauſe, and whoſe Right and Title cometh to them after the 
Proclamations, ſuch Strangers to Fines being Void of Impedimen t 


have Five Years after the coming of ſuch Rights to enter and make 
their Claim, [See 1 Rich. 3. chap. 7. 4 H. 7. chap. 24.] As in the 


Impediments remoy'd, before their Laches ſhall be Prejudicial to them. 


Therefore if a Wife does ſurceaſe her Time, and Five Years paſs af. 
ter the Death of the Husband upon a Fine levied of her Inheritance or 


Frechold, ſhe is barr'd of her Right, and cannot Enter by Force of 
" the Statute of the 32 12.8. chap 36600 


y Weſt. &. 
wars. 
Seck 188. 
10 Rep. 49, 


0. 


Thoſe that have neither Preſent nor Future Right, but only a 


Y Poſſibility at the Time of Levying the Fine, or whoſe Right 
groweth either entirely after the Proclamations, or partly before and 
partly after, may Enter and Claim when they Pleaſe, As if the Huſ- 


band doth Levy a Fine of his Lands whereof his Wife is Dowable, 
and Dies, and then Five Years. paſs, c. yet the Wife is not barrd 
of her Dower. For before his Death the Wife had only a Poſſibility 


£ 


of Dower, and not a Title to it. 


| Thoſe that have neither Preſent nor future Right, nor Poſſibility | 
bf Right, to the Lands, Gc. in the Fine at the Time of Levying it, 
»Weſt. Ge. 


Part 24. 
Sect. 190. 
5 Rep. 124. 


9 Rep. 105, 
Coke Compl. 
Copyh. 


2 Plowd.3 $3, 


>: 


3 Rep: 79 


23 Rep. 79. 


6 Rep. 105. 
dx Init, -- 
372. 5. 

2 @ [1] | 
RE 7 7 6 a 7. 3 
a. 298, a, 

3 Rep. 87. 
9 Rep. 105. 
| Weſt. ce. 
Sect 183, 
186, 187. 


Me have endeavour d al 


more Particularly, 


* If 1 have a Fee-ſomple and am Diſſeiſed, and the Diſſeiſor doth 


0 Fl 4 


but a Right to ſomething * I uing out of the Tame, as Rent, Com- 


mon, a Way, Ge. are not Bound at all. For the Fine extendeth 
only to ſecure the Right or Title of the Fftare, but does not bind 
the Profits to be taken out of the Eſtate. 


2. Of the Eſtates that may be Barr d by Fine. 


* 


holds; whether they are in Fee-ſimple, Fee- tail, for Life, or Years, 


Remainders or Reverſions. The Intereſts alſo and Eſtates by Statute- 
Merchant, Statute-Staple or Elegit, the Eſtates of Executors that 


hold Lands until Debts or Legacies are paid, may be bart d. But 


2 
4 
1 
1 


Levy a Fine with Proclamations, and 1 do not Claim within Five 
Years after, I and my Heirs (Allowance being made for Impediments) 


are barr'd for Ever, If I purchaſe a Bad Title in Fee-imple, a 
Fine with Proclamations will Bar him that hath Right, if he doth 


* 


not purſue his Right within Five Years, as before Obſerv d. 
2 3 in Tail doth Levy a Fine with 3 __ 
ing to the 4 H. 7. chap. 24. and 32 H. 8. chap. 36. this is a Bar to 
the Eſtate-tail, and the i > in Tell as aforeſaid. And if Tenant 
in Tail is © Diſſeiſed, or hath Big of Action, and the Tenant of 
the Land doth Levy a Fine wit 


4 pais 


aa) : eady to ſhew the Law concerning Per- 
. ſons that have Preſent and Future Rights to Eſtates. We go on and 
Is Rep. 124, ſay in General, That the Intereſt in f Eſtates which may be barr d 
by Fine, are either Intereſts by Common Law or by Cuſlom, as Copy- 


Proclamations, and Five Years 


— 


2 4 
* 

by 4 4 
- = 
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27 of PRA. he, ? . ; 8 p 
= 12 / Fa *> 
| 90 
ap. 3. 


paſs, tlie Right of the Eſtate- tail, or Iſſue in Tailj is barrd; Amdllie 


or Reverſion; for it barreth him and his Heirs: But if Fenant in: 


cruet n. 
t Leflee for Year Rep. 
pretend no Title to the Inheritance, but intend the Diſinheriſons of: 7 EET. 


after the Fine levied; becauſe they are within the Firſt Saving of 
the Statute, and Have a Preſent Right, Cee. 


the Fine is lawful, and the Diſſeiſee may re-enter, or bring His Action 


88 


ST; 4 2 „ 5 * * ns A * 


= Py NAT vt | * ” & 4 btn, 4, of, - © 2 _— 2 — 3 3 8 5 nn ” 
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ſc 4 
N Fs | 8 | : 
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mult . ſuffer for the Negligence of his Anceſtor, that Was the Firſt: 


that had Right. S0 the Donor may be barr'd if the Tbnatt in Tail I 


Pies without Iſſue. The like of the Laches of him in Ræmainde s? 


Tail makes à Eeoffmient, and the Feoffee Levieth a Fine withi Pro- 
clamations, the Iſſue in Tail after the Death of the Fathen) ſhall Have 
Five Vears; for he is the firſt to whom the Right doth - Acrrue after 


the Fine Levied. 2 * Gan | DYKE | 104 Ay $16! 9 


4 f Tenant for Life by Covin levieth a Fine with Proetamatidnss « * 12 
and Five Years paſs in his Life, yet the Leſſor ſhall have Five Years 79. N 
to make his Claim after the Death of the Tenant or Leſſec, not! 
withſtanding the Forfeiture. And if Tenant for Life makes a © F. *.3:Rep. 79. 
ment in Fee, and the Feoffee levieth a Fine with Proclamations, it Vent 21 


ſhall not bind the Leſſor; but He ſhall have Five Years after tlie N 
Death of the Tenant for Life: But upon a Diſſeiſin of Tenant for 
Life, and Fine levied, the Leſſor and Leſſee have but Five Years af 


ter the Fine. For the Diſſeiſor comes in openly, and without the 


Conſent of the Leſſee. But Oaære. For the Leſſor ſeems to bee 


, ; 
"Ti \#3" ts s<! 3 : 


If a Leaſe is made for Years, and the Li Another, before! 


h Entry of the Leſſec, doth Levy a Fine with Proclamations; and." 5 Rep 124. 


the Leſſee does not make his Claim within Five Years, the Leſſee is * 


barr d of his Intereſt for Ever; and no Relief is to be had in Equity. 
For tho' the Leſſee for Years cannot Levy a Fine to a Stranger, yet 
He ſhall be barr'd by a Fine with Proclamations by the Tenant of 


” . 


the Land, or by One that is in Poſſeſſion of it. If the Leſſee be i. Ouſts 7 3 Rep. 77. | 
ed, and by it the Leſſor Diſſeiſed, and the Difſeifor doth Levy: a „Rep ke 
Fine, and Five . Years paſs with Proclamations and Non-Claims, Cokes 


the Leſſor and Leſſee both are barr' d, and ſhall have but Five Years . Cep. 


T'y 
2 
+ * y 
& 


So if One enters upon, and puts out a Copyholder, nd the Piſſeiſor 


doth Levy a Fine of the Lands, and the Copyholder ſuffers Five 


Years to paſs after the Diſſeiſin and Fine, without making any Claim, 


the Intereſt of the Copyholder, and of His Lord are hereby barr'd for 


Ever. This is not a Fine Levied by Covin; becauſe the Levying of 


— 
— 


* 


within Five Years, and the Lord muſt needs know of the Diſſeiſin. 
So if a Copyholder makes a Feoffment in Fee, upon Good Conſider- 


ation, and the Feoffee levieth a Fine with Proclamations, and Five 


Years paſs, The Lord is barr'd. ++ But if a Copyholder levies a Bioe,! 


—— — 
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and Fe Years! paſs, the Lord is not barr'd, as before obſerved for. 
the Copyholder having fiot a Frochold, the Fine is utterly void. 
* kaſt. He thathbth Riglit of a Remainder or Reverſion Expectant up- 
2 la. g 18. Ong am Effate of Freehold; hath Five Vears allowed after the Ro- 
2 Lev. 32. mMainder-6r Nevotſion acdrueth. So if Tenant for pg Veats, if He ſo 
long lives; levies a Fine and dies, They ſhall have Five Years after 

His Death to Avoid the File. 
Hut if One hath a Remainder or Revorſiott Depending upon an 
* 74 *- Eſtate for | Zears, and the Termor is Diſſei ſed, and a Fine levied, 
+ . and Five Years paſs, ec. They are barr d, For the Termor might 
preſently have entered, and He in Remainder or Reverſion might have 


had an Alfid for ſuch Diſſeiſin. is 
" 5Rep.r24." Eſtates by n Sratute- Merchant, n 


| | le and Elegit may be 
2 ſt. 517: barrd, if they are out. of Poſſeſſion, and à Fine is levied; Gr. and 
_ Bive Years pals without: Ha.. ond Jon 57; 
A Fine with Proclamations, and Five Years paſs'd, G. doth Bar 
1 » " x Tnft.513, the Lord in ® Autient Demeſne of His Writ of Deceit. And like- 
, wiſe a Writ of Error is barrd thereby. But Qpere. For the Fine 
5 was Coram non Fudicez and the Lord elaimeth not the Lands, but 
His Antient Seigniory. But Theſe Fines make a Diſcontinuance, if 
they do not Bar by the Statuts of Non-Cla m. 
Note, That no Fine ſhall Bar any Eſtate in Poſſeſſion, Remainder 
* 3 Rep. 79. or Reverſion, which is not ® Deveſted and put to a Right. For He 
5 Sep. 124. who Hath the Eſtate or Intereſt in Him cannot be put to His Action, 
Low Entry or Claim; becauſe He hath that already, which the Action, 
=. Entry or Claim would give Him. And therefore, if one doth Levy 
a Fine of my Land while I am in Poſſeſſion of it, this Fine will not 
—— Hurt me. For if I make 4 Leaſe for Years of my Land, rendering 
Rent, and a Stranger Levies a Fine of the Land, and the Leſſee for 
| Years payeth His Rent to me Duly, I am not barr'd of my Reverſion; 
. vant I was always in Poſſeſſion, and not put to a Right only. So if 
there is Tenant in Tail, Remainder in Tai , or Tenant for Life, Re- 
mainder for Life, and the Firſt Tenant in Tail, or the Firſt Tenant 
| tor Life doth Bargain and Sell the Land by Deed Indented and In- 
| : roll'd, and after doth Levy a Fine to the Bargainee, in theſe Caſes 
£ the Remainders are not Bound, tho” the Five Years paſs, without 
Claim. For the Law adjudges Them always in Poſſeſſion. 5 


® 
2 
"=p 
— 
O 
oO 


ep e. 5 A Fine levied to Deceive Creditors ot Purchaſors, ſhall not Bar 
b them, but ſhall be Void as to Them, as well as any other Fraudulent 
Corveyance. [See 13 Elis. chap. 5. 27 Elis. chap. .] 


2 the 4 H. 7. chap. 24. T he Fiue after the Ingroſſing it, and Pro- 

5 e Belt conclude as well Privi way. Hr to the 
| | ſame; except (as to Strangers) Perſons under Age, Women Covert, 
| Perſons in Priſon, or out of the Realm, or wot of Sound Mind, be- 
ö ins not Parties to the Fine. And Saving to every' Perſon and their 
| Hioeirs, other than Parties, (which muſt be Strangers) 2 Right, 
[ Claim, Intereft, as they have at the Time of the Fiue Ingrofſed, ſo 
that they purſue their Title or Intereſt by Way of Aion or Emm, 

_ within Five Tears after Proclamations made. And alſo Saving 10 all 
Perſons ſuch Intereſt in the Lands, 8c. as ſhall rome to Them after 3 
the Fine Ingroſſed, and Proclamations made, by Force of any Cauſe 3 
ef Matter had before the Fine levied ; ſo that I hey, or Their = a I I 
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purſue their Right within Five Tears next after ſuch Right or Inte- 
reſt does accrue ; or within Five Tears after the beforementioned Im- 
pediments of Infancy, Coverture, &c. are Removed. Othereiſe T hey 

are Contluded as if They had been Parties or Privies. to the (aid 
Hines. Laſtly, Saving to every Perſon, not Party or Privy to the 
{aid Fine, their Exception to Acoid the ſaid Fine, by Reaſon that 

T boſe which were Parties had Nothing in the Lands compriſed in the 
ſaid Fine. [See the 32 H. 8. chap. 36. ante.)  _ 


All the Savings in this Act Relate to 4 Strangers only as to their 1 ; Rep. HB. 

Preſent or Et MI. ei oro fi) ord, 80 

Infancy, Coverture, Cc. of the r Heir in Tail gives no Claim to 3 Rep. 87, 

The Saving to Avoid the Fine, ¶ Becauſe the Parties had Nothing * 1 Rep. go. 
in the Landi, Relates alſo only to Strangers, or to every Perſon, not 2 Inſt. 524. 

Party m . „„ 

The 4 H. 7, chap. 24. recites almoſt the 1 R. 3; chap. 7. proba- 

bly ſuſpecting the Laws of Rich. 3. to be Invalid. [See 1 Rich. z. 

bh7JJ)V. 8 

See the 5 H. 4. chap. 14. 23 Eli. chap. 3. For the Inrollment of 

Tine, ( ¼ Ä—p . ̃ ² taco Dt 

J. A Fine may be Aooided, 1. By the Death of All, or Some of 

the Parties, before the King's Silver is enter'd. 4 8. 1 or Deceit or | 

Covin in Procuring it. 3. For ſome Notorious Error in the Proceed- 

ings. A ſmall Error will not Avoid it. [See 23 Eliz. chap. 3. 10 G 


. 


II,. z. chap. 14.] 4. By Claim, Entry, or Action of Him that 
hath Eg the 0 if He 5 in due Time. [See the 

21 Fac. 1. chap. 16. 4 @ 5 Ann. chap. 16.] 5. By Plea That Nei- 

ther of the Parties had any T hing at the Time 95 Leoying the Fine 

in the Eſtate; and then One muſt ſhew in whom the Eſtate was 
veſted, This is allow'd only to Strangers to the Fine, not to Parties 

or Privies. [See the 27 Ed. 1. and the Expoſition thereof 2 Iaſt. 521; 
Gr. and wen £.9.:chops 24 ferred io ooo yo <t 

„ Ga . if bor n ig 35 
Common Recovery. 3. Of what T hings.' 4. Before whow. 5. 
. rent, Force and Effet of a Recovery. 6. How, Falfified or 

a lll 
I. Ar Common: Recovery (Recuperatio) is a Tepe and Formal! fat. 
Suit and Judgment upon a Real AGion brought in the Conn Pleas Wen. Symb. 


Court, by One againſt Another that is ſeiſed of the Freehold, to De- of _ 
{troy Eſtates in Tail, Remainders and Reverſions, and to Bar the for- "* SeQ. 5 
mer Owners thereof. It is a Feigu d Suit, and is now by ſage and * 5 Rep. 4% 


Cuſtom become a Common Conveyance and Aſſurancè of Lands; 1 Rep 33. 

which the Judges will not ſuffer to be Impeach'd or Queſtion d, be- 42. 
cauſe ſo many Men's Titles to their Eſtates do depend upon it. 
Feign'd Recoveries, as well as Fines, were Contriv'd and Allow'd 
nr „ EE $4 e e WORN 


nnn — : . 1 2 ek. A. 1 


N X | F Ol TOOL 05 | MST TO 1. 


munis Error ſurit Ius. Dr. & Stud. Dial. 1. chap, 26. 4 Inſt. 240+ 

| Semper in Fictione Fal e/£quitas.., 10 Rep. 49. 11 Rep. 51. 1 Inſt, 180 a. 
Fictio Furis inique Operatur Alicui B aut Im uriam. 3 Rep. 36. 
Neceſſuas Vincit Legem. Quod Nece ſlarium eft, Licitum eſt, 5 Rep. 40, 10 Rep. 61. 
Necſſitas eſt Lex Temporis, 8 Rep. 69. . «Sh 
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when Eſtates· tail became to be Inconvenient. For an Eſtate in Tail 
might poſſibly laſt for Ever. [See Of Eftates in Tail, ante, chap. 1.] 
A True Recovery is an Actual and Real Recovery of any Thing, inju- 
in the Ordinary Courſd. N . 
There muſt be Three Perſons at leaſt to make a Common or 


feign'd Recovery, (.) A Recoveror, a Recoveree, and a Ponchee, 
The Recoveror is the Plaintiff or Demandant that brings the Writ of 


Entry ſur Diſſeiſin, &c. The Recoveree is the Defendant or Te— 

'- nant of the Land, &c. againſt whom the Writ is brought. He muſt 

I Inſt. be perfect 'Tenant of the Freehold. * The Yorchee is He whom the 

=. 0. . Defendant or Tenant Voucheth (4 Vocando) or Calls to Warranty 
1 of the Land in Demand, either to Defend the Right, or to Vield 
Him other Lands in Value, according to a ſuppoſed Agreement. 
Nov to ſuffer a Common Recovery, the Tenant of the Freehold 
Dr. & Stud.) agrees with the Demandant (ſome Friend) that He ſhall bring 


[ Dan. is Action Real againſt Him, as tho He the Demandant had Good 
N Right to the Land, and the Tenant no Right of Entry to the ſame, 


5 : chap, 26. ; 
=: but after a Diſſeiſing which a Stranger had unjuſtly made; whereas 


| The 'Tenant appearing to the Writ Vouches or Calls to Warrant 


bg” Low * tes * 7 eee * — . Sans e oy , 24-3 - ey 
= - " — — 5 ok - - 1 2 d — 5 — _ 
2 4 % . 


10 Rep. 37, Good in Conſcience as well as Law (= notwithſtanding the Statute of 
W henceforth be Obſerved) and this whether the Recovery be up- 
on Good Title or not. But it is ſaid, That a Common Recovery is 


* 4 


7H. g. chap.q. | © 
102, 2.372 


3 cd. But the laſt is always the Common Vouchee, who is worth 

© © Note, That One may be a Vouchee and Voucher; as He is Call d 
upon, and then as He Calleth upon Another. OO © 

*3 Rep. 5. in Tail, and his Heirs only, of ſuch Eſtate-tail which is in his b Poſ- 


| 2 ſeſſion (not where He is put to a Right) with the. Remainder Dopen- 
= 204. dent upon the ſame, and the Reverſiog - Expectant, which others 


have; and of all Leaſes and Incumbrances derived out of ſuch Re- 


mainder or Reverlion. The Common Recovery with Double 
Voucher is to Bar the firſt Voucher and his Heirs of every ſuch Eſtate 


riouſly taken away or detained, or the Value thereof, by Judgment 


indeed the Demandant never had Poſſeſſion thereof, nor the Stranger. 


A. B. perhaps the Cryer of the Court, who is call'd the Common 
 Pouchee, and is ſuppoſed to warrant the Title. This Vouchee ſhall _ 
appear as tho' He would Defend the Title, and the Demandant ſhall 
Declare againſt Him; and thereupon He prays a Day to make His 
Defence. But after the Day given by the Court, the-Plaintiff or be- 
mandant ſhall have Judgment to Recover the Land againſt the De- 
fendant, or Tenant in Tail, and He to Recover in Value againſt the 
Common Vouchee. But this Recovery in Value is only Imaginary; 
| becauſe the Common Vouchee hath no Lands to render in Value; 
yet it is taken for a Bar of the Tail for Ever; and is juſtified to be 


38, 39, 4% Neft. 1. chap. 2. wherein it is provided, That the Will of the Giver 


not contrary to that Act, nor to the Intent of the Donor. [See the 


2 1 Ift. p. A Feigned Recovery is either with a 2 Single Voucher, as before 
ſhewn; or with a Doxble Voucher, where the Tenant voucheth 

ö One, who Voucheth over the Common Vouchee. And this is the 
1 mamoſt Common and Safeſt Way. Yet there may be more 
1 Vouchees, or more Vouchers over, where Three or more are vouch- 


I ue Common Recovery with Single Voucher is to Bar the Tenant 


as 
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as at any Time was in Him, or any of His Anceſtors, whoſe Heir 


roll'd, or Leaſe and Rele 


A Stranger is not barr'd by 
A Reco 


TT RR: LEES * 8 


He is of ſuch Eſtate; and all Others of ſuch Right to Remainder or 
Reverſion as was at any Time Dependent or Expectant upon the 
ſame; and of all Leaſes and Incumbrances derived out of them; and it 
will alſo be a Bar of ſuch Eſtate, whereof the [Tenant was then ſeiſed 
in Reverſion or Remainder, Expectant or Dependent upon the ſame. 
In a Recovery with Single Voucher, the Præci pe or Writ of Entry 


muſt be brought againſt the 'Tenant in Tail in Poſſeſſion, and He to 
Vouch the Common Vouchee. But in a Recovery with Double 


Voucher, you muſt either by Fine, Feoffment, Bargain and Sale En- 
aſe, Diſcontinue the Land, and make a Te- 

nant of the Freehold of the Land Demanded ; and then bring the 

Writ againſt that Tenant, the Diſcontinuee, as the Conuſce, Feoffee, 


| Bargainee, (5c. and He to vouch the 'Tenant in Tail, and He the 
Common Vouchee, who pleads, and after makes Default. And then 
Judgment is given for the Demandant againſt the Tenant, and for 
the 'Tenant to Recover in Value. againſt the firſt Vouchee to Reco- 
ver in Value of the Second (or Common) Vouchee. In like Manner 
it is ina Treble Voucher, G GC“. . HR 


>. I bo may ſuffer a Common Recovery ? 


__ © Thoſe may be Recoverors, Recoverees, and Youchees, that may be <Welt. . 


infra.| . 15 * * 4 7 bow | A 2 | TOY «2 7 Ho 413 Abe 4 * ; " 8 a 4 | 
An d Tyfant appearing by Guardian cannot ſuffer a Common Re- 4 ro Rep. 33; 


0 
* 


U 


Common Recoveries muſt be ſaferd in the Court of Common 
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A Comm may be had of ſuch f T bing; (for the moſt Wed 64. 
Part) as may pals by a Fine. An Uſe may be raiſe 
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5 Kitch 176, 8 Addons may bs Nad in « Court-Baron by gen, pat Gier 


| * By . ſay without Cuſtom, when by Uſage den, Lands havo been 
[ TT: 4 nta 
| | v. 13 ** 


2 By the z4 & 35 H. 8. chap. 16. Recoveries may T* fair at the 
Ae and Great & ſſont in Wales. 

y the 27 Eliz. chap. 9. Recoveries may be |! rd in the Counties 
' Palatine + Lancaſter, ge and Durham. 

[bee the 34 & 35 H. 8. chap. 22] 


56 The Force and E Feet of a NS over t is to cut off © Ella til 
» 1 Rep. 6:4, Remainders and Reset ions, and h all Leaſes and Incumbrances De- 
183 61. Tived out of Remainders and Reverſi ions, that One my Sell, Give or 
GRep. 42. BZequeath the Eſtate in Fee, or in what Manner He pleaſ es. 3 For the 
De ud. Recompence adjudged over > Jah go in Succeſſion of the Eſtate, as 
| chap. 26. the Land loſt ſhould have Done. And then it would not be Rata. 1 
aaauble to Allow the Heir; Sc. 7 — 5 to have the Land, aud the Re- 
compence in Value. "Fherefore He loſeth the Land, and uſt Truſt 
to the Recompence. This ſuppoſed Recompence is the Reaſon Why 
a Common Recovery is a Bar to All that are in Remainder or Re- 
Verſion,” as well as to the Iſſues in Tail. Whereas a Fine Bars only the 
Heirs in Tail, but not thoſe in Remainder or Reverſion; except upon 1 
; -Non-claim in due Time. q 
*66 Rep. 3, Ak Tenant in Tail cannot be. Reſtrain'd by Condition, E . from 1 
7 Gs Suffering A Recovery, 3 
2 Rep.74. A Common Recovery i is the Belt Affurane gre an ht of Pix 
| | Hament) that Purchaſors can Have for their Pure: 


By the 34 &. 3 H. 8. hays 20. N Narbe had again 1 1e 
in Tail of the King's Gift (the Remainder or RAS 2 qo. in the 
* King) ſball be Barr'd by a Common Recovery; wor the Remainder I 
1 N *s Reverſion which is at the Tin ne of the Recovery in the — 
] mg. SITE 3 

[See 1 Toft. 372. b. 37 3. & 2 Rep: x5, 19 For the Cor ion of I 
this Act upon the "Os bs 2.) Where the Remainder or Rover, for 
hall be in rhe King.] N 


l. 6,1 A Abiove Hay be Tl fre or 10540 20 ad edits 
FE 0 - 1. By Writ of Ty y be wif {Gr rv Groſs TE in the Pro- 
ceeedings in Matter of Subſtance. As when an Infant, or Feme- Co- 
. vert without her Husband, fuffers a Recovery [See the 23 Eliz. 
+ chap. 3. 16 Car. 2. chap. 2... 16 & 17 . 2. 155 8. But ſee alſo 
the 10611 . z. chap. 14. Where no Writ of Frror ſhall be brou I 
to reverſe a Common Res after. 20 Years] 2.By Pleuding, That 
it was by Covin againſt Tenant for Life to Difient Him ih = 
ſion; as that He againſt whom the Writ is Brought is tio "Tenant of 
| -the Freehold by Right or Wrong; or that He that Hath the Eſtate 
[ s neither Party nor Privy to the Recovery; or where the Recovery is 
q had againſt the Husband alone of the Land to which his Wife hath 


1 by Title ot dN 3 or becauſe ASE, hath ſome Flute in the Thing 
YZ 4 _ whereof 


2 Conſenſur Tolit Errorem. 3j Rep. 36, 40. 1 Iuft. 294.3. 2 Iuſt. 123: 


_ > ne 


3/3 5h 
— 44 bi 


0 . He, Ar * —— — — 
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Chap. 5 Laws of Eiglatkl 2853 


ne che Recovery is Had, as a Leaſe pes Gt. 3. By Ms 
tion to the Court, and Praying a Vacat of the Jud gment. 


1 the 11 H. 7. chap. 20. A Rady by coin Puſſoted Wi fe a + lea 12. 

or "By after-taken Husband, of Her Eftate in Dower, y Wife 1 a 

in Tail, joyntly with Her Husband, or only to Her ſelf, of Lands, K. 3 

of the Pl ritance or Purchaſe of the Husband, o/ Givens to the Huſ ; Rep. 19. 

band amd Wife by the Husband's Anceſtors, &. "Thrall be Void; and He * 1 . 

that E Right may Euter After Her Deceaſe. [See the 32 „ —— 

cha 28. #7 | | 
"3; the 21 H. 8. chap. 15. 2 4 Termor for Years may Fulf 0 4 aft. 46.4. 

Common Recovery had againſt Them in Recerſion, and Jhall Emo . 

his Term againſt the Recoveror according to His Leaſe. 11 Rep. 33. 

. The Recoveror may have the ſame Remedy by Avowry, or Attion 

Debt, for Rents 45 Services reſerved upon ſuch Leaſe, and Due af- 

ter ſuch Recovery, and al 0 like tion fer Waſte, 05 the Recoveree had. 

[See the 7 H. 8. chap. 4. 

Wo Statute or Execution by Elegit ſhall be Aooi ded by. ſuch Feign- 

ed Recovery; but ſuch Tenants ſhall have like n to Falſuly ſuch 

Recoveries, as Te enant for ears. 5 


By ſeveral Statutes Recbpeties fullered by oS viritual Potſons, Gr. * 10. g3.8 


of Lands Held in Right of their Churches, Ge. wall not bind their 342. 4. 
| Succeſlgrs, | (See Of Leaſes, infra] 10 4 | 


y the 14 Eliz. chap. 8. All Rerprſic 4 bad: os rote of 4 
Pai 0% by Covin, aft Tenunt by Otrteſy, Tenant in T ail af- 
ter Po, wilit of If 4. ent indt, for Term of Life or Lives, Sc. ſhall be 
Void 440% 24 12 in Remainder or Rover, on, and ann. 1 ain * = 
and Sugeeffors. „ nay 


This Statute aha u not Wk i Ke Fw 21 8 unlen AK 1 . p „Nip 7% 
gement or Covin; nor doth it Prejudice 


\-F ## NY 


mainder in Tail, ande or Reverſion in Fee, if Fenant for Life 
be impleaded by Agreement, and Vouch Tebagt in Tail, and He 
Vouch over the Common Vouchee; this ſhall Bar che under 
and Reverſion in Fee, tho He in the Remainder or Reverſion did 
never Aſſent to the Recovery. It was never the Intent of the Act to 
Fart to ſuch a Recovery in which a Tenant in Täil was Vouched. 
or He hath Power by Common Recovery, if He were in Poſſoſſion, 
to cut off all Remainders and Reverfions, But if Tegant for Lie 55 
had ſuffered; the Recoyery without the Aſſent of Hum in Remainder, 
the Recovery had been Void. So if Tenant for Life hall ſurrender d tod 
im in Remainder ih Tail, He might have Bound the Remainder and Sm" 
| Reverſion: *xpectant upon His Eſtate, © 5 
Where the Prooiſo of this Act ſpcaketh of an Aſſent of esd y — 
N in Remainder or Reverſiona f it muſt be underſtood that fuch Af. 
ſent muſt appear upon the ſame Record. 4 
[See the 21 Fac. 1. Chap. 26. Of Fines and Alcoperies made; inthe 
Nane of other Perighs, without their Conferit. See Of e * 3 
c Bape 1] n 


104.b 335. 2. 


One that Mall y Good 3 FR i. 
Title recover Lande, tyc. And 1 Kere e Tenant for Life, Re- « Toft. 362.8, . 
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OM 100 Aacth Indentures to Lead the Uſes of Feoffments, Fines and Reco- 
2 Rep. 579. beriet arc Writings Indented made by the Parties (Before or After 
5 Rep. 26. the Feoffment, Fine or Recovery) to Declare the Intent of the Par- 


oÞ 15 . 77 b“ ties how the Lands are to be ſettled by the Feoffment, Fine or Re. 


a FCC Mi . 
„Rep. 5 »The Husband cannot Declare the Uſe of the Wife's Land 
1 8 Her Agreement, by Reaſon of the Inconveniencies that would 

I e eee eee 


By be 4 & 5 Ann. chap. 16. h. 15. Declaration of Uſes or Trufts 
by Deed made after the Fines and Recoveries ſhall be Good in Law; 


notwithſtanding the 29 Car. 2. chap. 3. which requires Writing to paſs 
Eſtates at the very Time of the Conveyanſge.. 


5, Of Covenants to ſtand Seiſed to Uſes. 1. What is an Uſe and 
a Covenant to ſtand ſeiſed to Uſes? 2. How are Der Divided? 
3. What Nes require no Execution by the Statute. © 
I. What is an Dye, and a Covenant to ſtand ſeiſed to Uſes? 
*1Rep.121. An Te is a Truſt or Confidence Repoſed in One that Ceſtuy quo 


aft. 7a. b. 774 (He to whoſe Uſe) ſhall take the Profits, and that the Terre- Te- 
nant ſhall make an Eſtate according to His Directions. This is an 
 *1Inft, Uſe at Common Law. But Uſes may be raiſed either by * Tran 
8 21. b. mutation of the Eſtate and Poſſeſſion, as by Feoffment, Fine or Reco- 
1 Very, Fc. or out of the Eſtate of the Owner of the Land, as by Bar- 
N | gain and Sale, by Deed Indented and Inroll'd ; or by Covenant to ſtand 
br ſeiſed to an Uſe, upon Lawful Conſideration, without Tranſmutati- 
on of the Eſtate or Poſſeſſion” e e 


_ 
_— 
2 


= An Uſ&cannot be rarfed out of an Uk, +. 

| A Covenant to fland ſeiſed to Uſes, is when a Man (that hath a 
1 Wife, Children, Brother or Kindred,) doth by bare Covenant in Wri- 
= oh ting under His Hand and Seal Agree in Conſideration of Natural Love 
1 and Affection, Marriage, or other Good Conſideration, That for 


1 I beir or any of Their Proviſion or Preferment, He and His Heirs 
will ſtand ſeiſed of Land to their Uſe, either in Fee-ſimple, Fe- 
r laſt. tail, or for Life. * A Man at Common Law could not During 
. %% the Coverture limit an Eſtate to His Wife. But now by Deed He I 


= 7 may Covenant to ſtand Seiſed to Her Uſe, or make other Conveyance 
1 to Another for the Uſe of fis f.... nem 

1 Alſo a Covenant to ſtand Seiſgd to Uſes may be to the Uſe of a 

; „Rep. 176, x Stranger, but then it muſt be for Money, or other Valuable Con- 
2 io „ dideration, not for Love and Affection, ©c. Conſideration of Natural 


Affection only; and Conſideration of Natural Affection and 20 . will 
raiſe an Uſe to a Son. But Conſideration of 20 J. only without Na- 
tural Affection will not raiſe an Uſe without Inrollment, This 


I / 
TR) /[ 


4 
: $6, 


OP 


Chap.3. Lau of England, 255 


This Uſe is Created by the Statute of the 27 H. 8. chap. 10. 
which Conveyeth the Eſtate of the Land as the Uſe was Directed. 
And ſo This Covenant to ſtand Seiſed to Uſes is become a Convey- 
ance of the Land ſince the ſaid Statute. This needs not be by Decd 
Indented and Inroll'd, as a Bargain and Sale of a Freehold ought to 
be, becauſe that is particularly Required by a Subſequent Statute, as 
ſhall be ſhewn hereafter. Hb Eye 5 1 
If the Party to whoſe Uſe One Chvenanteth to ſtand Seiſed of the 
Land is not his Wife, or One that He intends to Marry, Child, Un- 
cle, Couſin, or One that His Kinſman intends to Marry, no Uſe will 
ariſe, and ſo no Conveyance. The Law allows in ſuch Caſes the 
Conſideration of Blood and Marriage to raiſe Uſes, as well as Mo- 
ney, and other valuable or profitable Conſideration when the Uſe is 
to a Stranger, I But it does not Allow any Trifling Conſideration of » Piomd. 302. 
Service, Old Acquaintance, Oc. yet where a Man Conveyeth an E- 2 Roll. Abr. 
ſtate of His Land to Others by? Feoffment, Fine, Recovery, or by : ts 68. 
Feoffment, Fine or Recovery to the Uſe of His Laſt Vill, and after- 6 Rep. . 

wards Declares the Uſes in His Laſt Will, He may appoint an Uſe * pr" 780 ; 
without any Conſideration. ® But in a Covenant to ſtand Seiſod, 181. 
or in a Bargain and Sale, there muſt be a Conſideration Expreſſed, * 1 Rep- 176. 
or ſpecially Averr'd where the Conſideration is General, (as for Good 11 Rep. 55. 
Conſideration, c.) tho' the Matter fo Averr'd is 'Traverfable. © 
 'Fheſe Covenants to ſtand Seiſed to Uſes are Grounded upon the 
| Statute of the 27 H. 8. chap. 10. as hath been mention'd. For this 
_ Statute Conveyeth the Poſſeſſion to the Uſe, (i. e.) joyns the Uſe and 

Poſſeſſion of the Land together; ſo that what Eſtate a Man hath in 


the Uſe, the ſame He hath in the Poſſeſſion. > Many Deceits Rep. 121, 
through Fraud or Fear were invented by Men, by Settling the Poſ- 123, TT. 


ſeſſion in one Man, and the Uſe in Another; or by giving the Poſſeſ- 
ſion of their Lands to Another, and to take the Profits 'Fhemſelves; 
inſomuch, That the Poſſeſſion and the Uſe were Divided, which o- 
pen'd a Gap for Frauds and many Inconveniencies. A Man knew 
not then againſt whom to bring his Action; the Wife was Defrauded 
of Her Thirds or Dower; Lords of the Fruit and Benefit of their 
Lordſhips, Oc. Therefore to prevent theſe and the like Abuſes, - 


By the 27 H. 8. chap. 10. It is provided, That the Uſe and Poſſeſ- 
ſion ſhall be always united, by Declaring, That where any are or 
all be Seiſed of any Lands, &c. to the Uſe or Truſt (for the Sta- 
_ tute ſpeaks of Truſts as well as Uſes) of any Other by Reaſon f any © 
Bargain and Sale, (See infra) Feoffinent, Fine, Recovery; Contratt, 

Agreement, Will, or Otherwiſe, by any Means whatſoever, Ceſtuy que 
Uſe, or He to whoſe Uſe the Lands are ſettled in Fee-fumple, Fee-tail, 
for Life, Tears, or Otherwiſe ; or He who hath any Uſe in Reverſion 
or- Remainder, &c. ſball be Efteemed to be in Poſſeſſion of the Land 
to all Intents and Purpoſes. And where. One is Seiſed of Lands to 
the Uſe or Intent that Another ſhall have an Marly Rent out of 
the ſame Lands, Ceſtuy que Uſe, (or He to whoſe Uſe the Rent 1s 
Cranted) ſhall be Deemed in Poſſeſſion thereof, (viz.) of the Rent, 
and of like Eftates as He that had the Uſe. Cr. 


: not according to the Rules of the Common Law, they are Void by 13, 138. 
this Stature. — - 


If there are Uſes invented and limited in a New Manner, and * 1 Rep. 129, 


” * 


8 


* 


An Inſtitute of the Book II 
8 * Rep. 87, 4 He that had the Uſe before this Statute, had no more than a 


Remedy for it but by Subpæna in Oy upon Breach of Truſt. 
t 


= But now the Statute gives the Poſſeſſion to the Uſe. And fo in a C. 

|  wenant to ſtand Seiſed to Uſes, the Statute executes the Agreement 

3 as the Chancery would have done before, and gives the Land alſo to 
'Thoſe that had Intereſt in the Uſe. 75 FE 
| This is the Reaſon, That in Conveyances you ſet down in the Ha. 
1 | bendum, To whoſe Uſe, that they may have the Poſſeſſion. without Li- 
| very and Seiſm. b RL 


* 1 Rep, 126, But © Four Things are Required to the Execution of an Uſe within 
136. this Statute. 1. That there be a Perſon ſeiſed. For the Words of 


* r Rep. 122, the Statute are, Any Perſon Stand or be Sviſed. * But the King, a 
1 5• Corporation, [See 2 477. chap. 1 1.] Lord by Eſcheat, Gc. an Alien, 


401, ther, nor Tenant in Tail to the Uſe of Himſelf and His Heirs or any 


10 11 M. z. chap. 16.] 3. That there muſt be an Uſe in Ef, in 
Poſſeſſion, Remainder or Reverſion. 4. That the Eſtate of the 


ſuch Perſon ſeiſed to the Uſe, ſhall be adjudged in Ceftny que Uſe, 


c 
:* A Uſes are thus Divided. 
*22, 176. ſion, Remainder or Reverfion. 2. In Contingency, which by Poſſibi- 
lity may Fall into Poſſeſſion, Remainder or Reverſion. Theſe Re- 


_ theſe Uſes there muſt be Confidence in the Perſon and Prioity in 
Eſtate, 70 V% 


= Alſo a Uſe is Expreſs or Tmplied. 41. Expreſs, as when a Feoff- 
3 ment is made of Land to J. S. and His Heirs, to the Uſe of V. S. and 


the Heirs of His Body; or when I covenant to ſtand ſeiſed of the Land 
to the Uſe of my Wife for Life, and after to the Uſe of my firſt Son 


RR 3 mene, but is left to the Conſtruction of the Law. h As when a Man ſeiſed 
| 791,792,799: of Lands makes a Feoffment in Fee, &c. without any Conſideration, 
| . and it is not Declared to whoſe Uſe; by Conſtruction of Law it ſhall 


tion as the Law requires, then the Law will conſtrue it to be to the 
Uſe of the Feoffee. So when one Doth Bargain and Sell His Land 
for Money to Anorher, and no Uſe is Expreſſed in the Deed, the 
Law will Conſtrue the Intent of the Parties to be to the Uſe of the 
Bargainee and His Heirs. [See of Bargain and Sale, poſt.] A Gift 
in Tail ſhall be to the Uſe of the Donee, Leaſe for Life or Years to 
the Uſe of the Leſſee. If Leſſee for Life or Years grant over Their 
Eſtate without their Expreſſing to whoſe Uſe, it ſhall be to the Uſe 
of the Grantees; for there is an Implied Conſideration, as to 2 Ja 


Truſt at Common Law, or an Equity to have the Lands; and no 


1% 25 : One Attainted, &c. cannot be Enfeoff d or Seiſed to the Uſe of Ano- 


Other and His Heirs, nor Tenant by Curteſy, or in Dower. 2. That 
there be a Cxſtuy que Uſe in Being; for the Words of the Act are, 
Stand and be Seiſed to the Uſe of any Perſon or Perſons. See the 


Feoffees, Gc. out of which the Uſes ariſe, be Veſted or 'Fransferr'd 
to Ceſtuy que Uſe; for the Words of the Act are, And the Eſtate of 
&cc. If any of theſe Fail, there is no Execution of the Uſe within 


5 1Rep. 121, There are 8 Tio Manner of Uſes. 1. In Being, either in Doſſef. : 


main at the Common. Law till they come iz Ee. In every of 


on Her Body begotten, or to be begotten, and the Heirs of His Body, 
Sc. 2. Implied, when the Uſe is not Declared betwixt the Parties, 


be to the Uſe of the Feoffor, &c. But if there is ſuch a Conſidera- 


2 


> 
3 
1 
1 
_ 


Me 
_ 


wh 


Perſonal, which is pre 
For One may ſtill have ſuch Things in Truſt,” and to the Uſe of Ano- 
ther. Here ſtill the Uſe and Poſſeſſion are Divided, becauſe not uni- Top 
ted by the Statute. Thus if an Obligation, or | Statute-Merchant or 
Staple de made to A. to the Uſe of . This is a Truſt of the ſame 
Nature. And if . Releaſeth the Obligation, Gt. without the Con- 
ſent of Y. or 

lief in the 

and Confidences of Lands that are not executed. by the Statute, 'or of 


or Extingi. 


„ 
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Rent to Him in Reverſion): to de Subject to Forfeitures, and t to 8 pu. 


niſhed for Waſte, 15 V5) TB BUS e 


3. What Uſes hed nd Exbcntion by che Stülute 3 
'There are Uſes that need no Execution by the 3 of the 


27 H. 8. chap. 10. As when a Man doth Convey Lands to J. S. and 


His Heirs, to the Uſe of |. S. and His Heirs. | And when Lands are 
Conveyd to others in after this or the like Manner (Sig.) 


i That the Feoffees mall takes the Profits and deliver them tô the i Crompr 15 
Feoffor and His Heirs. Such a Truſt is not Executed by the Statute, d. 


but remains as before at Common Law; and is Determinable in . 
quity in the Court of Chancery. * Alio Leaſes for Wars of Lands 1 
in Uſe (which Leaſes Had their. 
in Uſe and Truſt) are not Executed 55 this Statute. And Therefore 
if a Leſſee for Years of Lands Aſſigns over His Eſtate to 4. and Y. and 


e 


er 369. 


* 


their Aſſigns, To tho Uſe of the Grantor and His Wife, all the Eſtate 
is in A. and B. and the Grantor hath _— SR 6 which 7 
He Hath His Reme 


y in Chancery only. + wo if a'Feoffirient'be 
made to the Uſe of A and B. and his Aer, Years, This Uſe is 

executed by the Statute; becauſe the Leal f Tra not it S Being before; . 
and becgufe the Words ef the Statute are, F any fhall ſtund or be 


ſeiſed of any Lands; whereas the Leſſee for Years bf Lands that Had 
their Being before; was poſſeſſed only of his Term, and not ſeiſed of 
e ſtill Remains an Uſe of 1 Goods and Chattels ' | Crompt455 


any Freehold. S0 her 


perly call'd a Chancery Truſt and Confidence, C 


ts the "Money into His own Hands, B. ſhall Have Re- 
y. And Note alſo, when hers are Other 'Truſts 


Chattels Real or Perſonal, and the Truſtee proves Falſe, or Delays 


to Execute the Truſt, the Party Grieved muſt have His Remedy i in 


Equity in the Court of ane ; for there is no Remedy at Com- 


mon Law. 
m Coppola Eanl are not within the Statute of the 27 E 8. chap. yy 
10. becauſe the Transferring of the Poſſeſſion by the ſole Operation of Comp). Co- 
the Statute, without Allowance of the Lord and A 
| Tenant, wou Id Tend to the Prejudice of tho Lord an 


t of the © Kirch, 176, 
Tenant, 9 775 


By $62; H. 7. FACE 4. All Deeds of Gift of Goods 405 Chattels 
made in 7 ruſt to the Uſe of the Grantor to Defraud Creditors Hall 
be void. ¶ See the 31 Elis. chap. 3. 27 Elis. chap. 4] 

By the 29 Car. 2. Chap. 3. % Declarations and Creations of 

Truſt of Lands or Heredi tamen muſt be in Writing Signed by the 

Party, or 75 of is Laſt Will in 3 or elſe void 5 [i rafts 
ariſing by Implication of Law, [See 2 Ventr. on] and Transferr d 
by Tap by Aft of Law; which ſhall be of the ſame Effect, 
5 if 2 Sratute had ; not been made. [See 4 & 5 _ chap. 16. 
17 
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before and are Granted over 1 Jur. 
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Signed by the Party Granting or Aſſigning by ſuch his Toft Will, o- 
de of E Effect. [See Of e ehe 6. Of Execution, Book 4. 
E 


* 2 Inſt. 6. 6. n A Bargain and Sale is a Real Contract upon valuable Con- 
ſideration for paſſing of Manors, Lands, Tenements or Hereditaments, 
by Deed Indented and Inroll'd within Six Months after the Date of 
__-» It without Livery and Seiſin or Attornment of Tenants. It is created 
4 Rep. 40- By theſe Words (ig.) Have Bargained and Sold. Yet Theſe 
2 * Words are not Abſolutely Neceſſary; for Other Words as Alien, 
Grant, Covenant to ſtand ſeiſed, Oc. upon valuable Conſideration 
may amount to a Bargain and Sale, if it be by Deed Indented and 
I,nxoll'd. He that Sells is the Bargainor, and He that Buys the Bar- 
1 Rep. 176. gaincc. In this Conveyance there muſt be ſome P Valuable Conſide- 
71 Rep. 25. gion Given, or at leaſt ſaid to be Given, for the Land; for a Uſe 
cannot be raiſed by any Covenant, Proviſo, or Bargain and Sale up- 
on a General Conſideration. And tho no Money, &c. was Really 
paid; yet the Bargain and Sale may be Good, becauſe no Averment 
„„ 2 Juſtification of the Exception) will lie againſt that which is Ex- 
4 Dyer 169. preſly affirm'd in the Deed. 4 A Conſideration expreſs d in the In- 
£ * 1% denture; is not Examinable, whether True or Falſe. However, where 
11 Rep. 235. Money, Gc. is really Given, tho it is not Expreſſed in the Deed, the 
Bargainee may Averr it, and being prov'd, the Bargain ſhall be Good. 
I)! e Uſe muſt be always to the Bargainee upon a Valuable Conſide- 
8 BIG 4 55- ration; for He cannot ſtand ſeiſed © to the Uſe of Another. So that 
ep. 25. in this Caſe Uſes do continue as at Common Law. alt wil hart 
This Conveyance is Founded upon the Statute. of. the 27 H. 8. 
_ chap. 16. For after the Statute of the 27 H. 8. chap. 10. For Tranſ- 
- ferring Uſes into Poſeſſor, had Allow'd, That if a Man by His 
Deed had Bargained and Sold for Valuable Conſideration any Lands, 
cc. of any Eſtate of Inheritance, Freehold, or for Years (as before 
explained) the ſame had been well executed by the ſaid Act. But 


Alſo. all, Grants and Aſſignments of Truſt ſhall be in Writing 


** 
- 


p * 


Now it is Provided By that Act, (az. 134.85 


By the 27 H. 8. chap. 16. Bargains and Sales to an Uſe of the In- 
| heritance or Freehold nuſt be by Deed Indented and Inroll'd within 
Si Months after the Date thereof in ſome Court of Record at Well- 
minſter, or in the County where the Land lieth, before the Cuſtos Ro- 
tulorum, Two Juſtices of the Peace, and the Clerk of the Peace; or 
Two of Them, whereof the Clerk of the Peace to he One; who ought 
to Inroll Them in Parchment, and Deliver Them to the Cuſtos Ro- 
tulorum within one Tear ee. EY vs 
This Act ſhall not Extend to Lands, 8c. in Corporations or Bo- 
rough where an Officer or Officers have uſed to Inroll Deeds or other 
Ilritings, as in London. [See 5 Eliz. chap. 26. Concerning Inroll- 
ment of Bargains. and Sales in the Counties Palatine of Lancaſter, 
Cheſter. and Durham. 7 Ann. chap. 18. For the Jeſt-Riding of the 
County of 2ork.] ] i, EN pt) . 


This Statute means the Conveyance of the Inheritance or Free- 
If 


hold to an Uſe By Bargain and Sale Orly. 


4 
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1 Lands are 5 Db and Sold for Money only, the Deed ou the 


PE be Inroll'd ; f but if For Money and Natural Affection, &c. The ' 2Inft. 672. 


Eſtate will pal, without Inrollment. 1 Lev. 56. 
The Inrollment muſt be in Parchment only, for the Stren gth * rInft, 35. b. 


add Continuance thereof, tho' the Indenture may be either in Deck 2 Inſt. 1 Me 
ment or Pa 


u If the Deed is inroll'd the laſt Day of the Six Months aſter the · Rep. 1. 


Day of the Date, it is a Good lichen, If the Deed hath no * Iaſt. 574. 
Date, the Day of the Delivery is the Day of Date; and the Deed 8 


may be enroll d Six Months after the Delivery. 


* The Six Months are to be Computed at twenty-eight Days by aft. 135 b. 


the Month. When a Statute accounteth by the Year, half Year or; 1 746 


Quarter of a Year, then you muſt Reckon according to the Kalendar. 6 Rep. 62. 


So a Twelve-month (in the Singular Number) includes the whole 
| Year according to the Kalendar. But Twelve Months, Six Months, 
"al (in the Plural Number) ſhall be accounted after Twenty-eig ht 


ays to every Month, (except in a Oware Impedit where the Law 
15 ons by the Kalendar) For the Month by the Common Law is but 


Eight and Twenty Days. 
A Rent may be reſerved out of a Pargnin and Sale by Deed In- ' : Tnft.1444. 
dented and Inroll'd; for now the Uſe and Poſſeſſion paſs together, And * laſt. 673. 


O out of any Conveyance of Lands and Tenements, tho' a Remain- 


der or Reverſion. | See the 27 H. 8. chap. 10. Ante. 


Tho' after the Delivery and Acknowledgment, the Bargainor or the 


1 5 Bargainee dies before Inrollment, yet the Land paſſeth by this Act. 
For a Releaſe of a Stranger to the Bargainee before Inrollment, is 
Good. And fo a Recovery ſuffered againſt the Bargainee before In- 
'  rollment (the Deed indented being after within Six Months enroll'd) 
is Good; for the Bargainee was Tenant of the Freehold at the Time 
of the Recovery. So that if 'T'wo Bargains and Sales are made of the 


ſame Lands to Two ſeveral Perſons, and the Laſt Deed is firſt in- 


roll'd, and afterwards the Firſt Deed is alſo inroll'd within Six 


Months, the firſt Buyer ſhall have the Land. For when the Deed 


is enroll'd, the Bargainee is ſeiſed of the Land from the Delivery of 


the Decd, and the Inrollment ſhall Relate to it. 
1 Houſes and Lands in any City, &c. are Exempted out &f this * 2 Iaſt. As. 


Act, 1 are not Enjoyn d to be Inroll d tho * have Power to 5 
inrol | 


See the Notes and Raben upon the 27 2 8. chap. 16. Dans. 


Abr. p. 695, 696. and See the 21 Jac. chop. 26. And of Felony, 
7 Book 3. chap. 1. 


There can be no lorollment of a Deed, Ge. unleſs It be Duly and 


Lawfu Uy acknowledg d. 


Deeds Inroll'd are either By Special Cuſtom, as in London ; or By 
Common Law; or in purſuance of Statutes. 
Every Deed ay be Inroll'd at Common Law for Security; but a 


Bargain and Sale of Freehold Lands aft be Inroll'd. * If a Deed is * 2 Iaft. 66. 


ſhew'd in Court, or is in Cuſtody of the Court, and by Miſchance the 
Seal is Broken of, the Court ſhall inroll the Deed for the Security 


of the 
. Deed i is Inroll d, , yet One cannot b Plead the Inrollment biInft.225.b. 


thereof, tho it is of Reco And tho' it is Exemplified under the 7 Rep: 1 
Great Seal, One muſt ſhew forth * Deed itſelf nder Seal, and 
LI 2 not 
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see al 


. Livings. 1 Georg. chap. 55. 3 Georg. chap. 18. 


chap. 6. 


Concerning 
Lands veſted in the Corporation for the Boumty of Queen ANN by 
Decd Inroll'd. 2 Aun. chap. 4. 5 Ann. chap. 18. 6 Annu. chap, 35, 
Concerning a Regiſter of Lands in Zorkſhire. 7 Ann. chap. 20. In 

Middleſex. 10 Ann. chap. 11. Concerning Fifty New Churches to be 
built in London, &c. 1 Georg. chap. 10. For the Inrollment of 
Deeds whereby Lands, &c. are given for the Augmentation of Poor 


or the Inrollment 
of the Conveyances and Wills of Papiſta, &c. See alſo of Evidence, 


Judgients, Book 4. chap. 4. 8 


Note, That a Bargain and Sale of Leaſes for Years, Goods and 
Chattels Perſonal, are not founded upon the 27 H. 8. Aae or 
any other Statute. They are Good, tho not by Deed indented or 
ihroll'd, and tho' without any Conſideration; for That in this Caſe is 
not Examinable, when the Sale is acknowledg'd by Deed. [See the 


29 Car. 2. chap. 3. and of Leaſes infra. And How Property in Goods 


and Chattels may be Acquired, chap. 6. Poſt, And of Actions on the 


Cabs; Book i chap. . 's bn Hoi net 
F. Of Grants. 1. What is a Grant, and who may Grant. 2. What 


Things may be Granted, and therein Of Election. 3. Of 4ttorn- 
5 ment. TE NT TITLE | 1 85 5 
I Inſt. 172.2. 
9. a. & b. 


1. A t Ce (che e is e if at Tarorcnanl hs be 


Deed, whereof no Livery and Seiſin can be made. It cannot be by 
Parol, (or Word of Mouth) and Therefore Reverſions, Advewſons in 


Groſs, Tithes, Services, Rents, Common in Groſs, (5c. mult paſs by 


Deed; and are ſaid to lie in Grant. The Deed of Incorporcal Inhe- 
ritances doth equal Livery in Corporeal. [See 29 Car. 2. chap. 3-3 
* g. 


A Feoffment is always applied to a Corporeal and Immoveable 


A Gift is of Larger Extent, and is applied to Things Moveable and 
Immoveable; yet as to Things Immoveable, when taken ſtrictly, it 
is applied only to Lands and Tenements given in Tail. But ift and 
Grant are often confounded. [See Of an Eſtate in Fee-{ample, chap. 1. 


ante, where the Word Heirs may ſometimes be Omitted in Grants, 


Gr.] 


4 Perkins 
Tit. Grants, 


| I-83; 6, T2; 


Oe 43» 47, 
Cc. | 


4 Any Natural Perſon or Corporate Body (not Prohibited by Law, 
as Infants, Women Covert, Monks, &c.) may be a Grantor. But 
an Infant or Woman Covert may be a Grantee. ¶ See who may Pur- 
chaſe and Convey, 8 ä 1 

He that Granteth is Termed the Grantor, and He to whom the 


Grant is made, is the Grantee. And the Grant is uſually made by 


e 1Inft.301.b. 


theſe Words, (viz.) Have Given, Granted and Confirmed, Cc. and 


then by Delivery of the Deed the Freehold doth paſs. Hage Gi- 
ven and Granted may amount to a Grant, Feoffment, Gitt, Leaſe, 


Releaſe, Confirmation, Surrender, Oc. at the Election of the mA | 


(4 4" = 


* „ * md at a " 


LEO wage? 8 
SE IF” G ; , — 


* 
* Wo c- „ 1, * 5 % — 
: A. 2. 


FI WA FOR 


p- * |; a 4. * * 4 S 4 5 * ky . 2 A x — * g - 2 . | : 1 1 * '% " * 6 „ a * 2 ** . 0 950 890 
hap. 3 aws of England. 
RB 3 | —— 5 
- RN : OY \ * - » hy 
, n 1 2 2 Es © , A Fe 


and may be pleaded as a Grant or as a Feoffment; Gift, Leaſe, c. 
as He pleaſes. e Dr ten nate 4 
Regularly theſe Things are Requiſite in every. Good Grant, 2 
1. That there be a Perſon Able to Grant. 2. That there be a Per- | 
ſon Capable of the Thing Granted, 3. That there be a Thing t 
Grantable. [See Of Incorporeal Eſtates, chap. 2. Supra.] 4. Tha 3 
it be Done by Deed. 5. That there be an Attornment, where Need- 
ful. 6. That there be an Acceptance by the Grantee of the 'Thin g | 
Granted. [See Of Grants by Biſhops, &c. Of Leaſes, Poſt.] H 
2. All Incorporeal Things may be Granted by Decd, as before ſaid { 
in the SSI. ooo = oo 
All Chattels Perſonal may be Granted or Given f without Deed. f berking, W 
[For Chattels Real, See the 29 Car. 2. chap. 3] Trait Grantz, 
Of every Thing Uncertain, which is Given or Granted, the Gran- 5%... 


* 


tee has his Election to make it certain. . 6 — 


I laſt 90. b. 
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Here nothing paſſes to the Feoffee or Grantee before Election 

VV made by them, the Election ought to be made in the Life 

of the: Parties. 5 ont th F | i 

But when an Intereſt paſſes immediately to the Feoffee, Donee or ill 

_ Grantee, there Election may be made by Them, or their Heirs or : We. | 
When One and the ſame Thing paſſeth to the Donee or Grantee, 

and the Donee or Grantee hath Election in what Manner or Degree 
He will take this, there the Intereſt paſſes immediately; and the Par- 
ty, His Heirs or Executors, may make Election when They will. 
When Election is Given to ſeveral Perſons, the firſt Election made 

J) TREE. ] , iii riot, 
When an Election is given of Two ſeveral Things, He which is 
the Firſt Agent, or is to do the firſt Act, ſhall have the Election. 

When a Grant is of Things Annual, and which are to Have Con- 

tinuance, there the Election Remaineth to the Grantor, where the 

Law gave Him Election, as well after the Day as before. Otherwiſe 


It is when Things are be perform'd but Once. 15 | 


wo that has Election may often loſe His Election by His Act and q 
VOTER xxx CREny | | 
[See concerning Election, Danvers's Abr. Tit. Election 759, &c. ] | 1 
3 3. Sv that an Attornment might be requiſite in every Good ;  Þ 
Now, An h A4ttornment (from Turning from One to Another) is * 1 Inſt. 30% 
the Agreement of the Tenant to the Grant of a Seigniory, Rent; or 
of the Donee in Tail or Tenant for Life or Years to the Grant of 
the Remainder or Reverſion. By this the Tenant acknowledges His 
en | ro Pre aa New 
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* Alternativa Petitio non eft Aud iend a. 5 Rep. 40. 
Out eſt Diviſio, Alterins eft Electio. 1 Init. 166. b 
| Eleftio ſemel alta non patitur Regreſſum. 1 Inſt. 146.2 
| Quod ſemel placnit in elettionibus, amplins diſplicere non poteſf, Ibid. 
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Book Il 


New Landlord. For otherwiſe, He that Buyeth any Lands or Tene. 

ments, which are in the Occupation of a Third Perſon, cannot get 

3 :Inft.z09.b. the Poſſeſſion. i It is not neceſſary upon a Fine, becauſe the Eſtate 
e is 'Transferr'd to the Uſe by the 27 H. 8. — 1 10. Nor where a Rent 

or Reverſion is Granted by Matter of Record; nor where it paſſeth by 

1 Toft; 124. Deviſe. * And it is never Neceſlary, but where there is a Tenure, 

64. Attendance, Reverſion or Remainder, or Payment of Rent out of 

5 Rep. 81. the Land. And therefore if an Annuity, Common, (Fc. may be 
ranted for Life or Years, (5c. the Reverſion may be granted without 

Attornment. FCC 

The End of Attornment is to perfect Grants, and therefore cannot 


og be made upon Condition, or for a Time. 

Lit. 511 Attornment is either Expreſs or Implied. I Expreſs, by Words or 
er) 169. b. Mriting. By Words only, As by ſaying, I Attorn to you by Force of 
310. . Ce. the ſaid Grant; or, I Acknowledge my ſelf Your Tenant. By i- 
ling endorſed on the Decd, or ſet Down in any other Writing, which 
is the ſafeſt Way. And in both Caſes, the "Tenant may moreover De- 
liver to the Grantee a Peny, Gc. by Way of Acknowledgment, that 
the Witneſſes may better Remember it. [mplied by Law, as if a Re- 
verſion be Granted to Two by Deed, and the 'Tenant Attorns to one 
of Them according to the Grant. This Attornment is Good to veſt 

_ the Revertion in Both the Urantees, 7 5 n+. 
u ilnſt. 315... It ought to be made in the m Life-Time of the Grantor and Gran- 
| tee. If the Tenant dies, He that Hath the Eſtate may Attorn. But 
v ilaſt. 30g. b. the Tenant muſt Have Knowledge or n Notice of the Grant. When 


not Attorn. 


Ihe Title of Attornment was a Difficult and Great Title, with 
its Appendixes by the Writ of Cuid Juris clamat, Ouem Redditum 
Reddit, Per One ſervitia. But now Attornments are not ſo much 
in uſe as formerly. For New Expedients are found out by Fines to 
Uſes, by Bargain and Sale, by Leaſe and Releaſe and by Deeds en- 
roll'd, according to the Statute of the 27 H. 8. chap. 16. And, 


By the 4 & 5 Ann. chap. 16. All Grants and Conveyantes to be 
made by Fine or Otherwiſe, of any Manors, Rents, Reverſwn or 
Remai W 9 be Good without any Attornment of the Tenants ; 
Provided, That no Tenant ſhall be prejudiced by Payment of Any 

Renta, or for Breach of any Condition for Non-payment 2 | 


n 3 ; E 2 < . 2 erer aka — _ 


® Cojnfqne Rei Potiſima pars ef Principinm. 10 Rep. 49. 


hap. 3 : "Lows of England. pins _ 263 


be _ Notice ral be bie ven bi 2 05 ſu p< Grant by. the candle c, or 
Gr antes E \ 


* wh * 4 


This Ag Fey not Extend to 88 of W in E je 
ment, Cc. but Thoſe Remain as before, as to the Attornment of Te-; 
Ke: to Him that Gains the. Poſlefſion; for it Relates only; to Grant, , 
and COP: 8 OE: + N | 8 1K 
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"RULES concerning. GRANTS. 


. 
q 4. 7 7 


A OE cannot t Grant that which He hath. not, -nor - more than, : Perkins, | 
25 "Fs hath. g 4 Grants. 

A Right of Entry, or Thing in Aalen or Cauſe of Suit, or Ti- i 1a 
| tle for N Broken, cannot 5 Granted over to a Stranger. [Sce. * :Inſt.214.4. 


the 32 H. 8. cha 200 34. 1 ſupra.” | Allo of Reverfions, ante, and of 365 aha 


Aſſignments, po 
A Bare P. oltbility of an Intereſt, which is uncertain, | is not t 4 Rep. 66. 

Grantable. _ Rep. 24. 
Arants ſhall be Conſtrued according to the Subſtance of the Deed, 


| Conſtruction o Grants ſhall be made According to the * Intention: 1 7 r Int 313- 
f of the Parties. 


1 may take Effect. 


we make ſuch Conſtruction as the Gift by Poſſibility may tale, COM 
Effect. 8 
All Grants in the Caſe of a Subjeft ſhall be taken moſt ſtrongl a- 
gainſt Him that made ay and moſt Beneficial to the Grantee, | See 

of Deeds, Ante.] 
The ® Ineident ſhall paſs by the Grant of the Principal; But not "x 15 153.4. 
the Principal by the Grant of the Incident. 
Grants muſt be Certain as to the Perſon, Fe or if a Grant be made 
to A. or B. It is void. 


1 Leaks: and 1 Therefore. I. What; is a Leaks ? 2, How many 
Kinde 3 What Perſons may make T9008: 1 and Sufficient Leaſes. 
4. How ay SATs be n Wha 5 
1. a 


"A * . ; ; © Up p L ; 1 a E . 6 5 N F 
1 2 ; » : . : 


p . 7 Fa do ; * . 
. — 8 *X. x : 0 . 
— . — — = _ = * - — . * — — — . . — — a 


2 N Plus Tbs in Aan Trauferre raf 8 os 4. 1 Inſt. 569d 4 Rep. 24. wo 
6 Rep. 7, 68. 8 Rep. 63. | 

" Falſa Grammatica non vitiat Conceſſſnem. 9 Rep. 48. 

Falſa Orthographia non vitiat Conceſſionem. Ibid. 5 
He Nagar 2 Senſus Abbreviationum accipiendus eft, ut Conceſſ non der: inanis, Ibid. 
QNuelibet Conceſſio [70078 contra Donatorem later pretanda . oft, 46. a. 183. a. 


5 Rep: 147. 10 Rep. 3 
uit, ſuum Prineipale. 


Ace ſſarium non ſed Sequitur „ bedcan pil, 5k 
Quod non Valet in Principal In Acceſſorio non V. uchi. 8 Rep. 8. 


and not Accordin 18 to the u ſtrict Grammatical Senſe. e haft. 14 b. 


The Words of a Grant ſhall be y Tranſpoſed, fo. as the Grant * 110 217 b. 
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Where the Grant i is 2 Impoſſible according to the Letter, the 13 : 1laſt. 183. b. 


In the Grant of a Thing, v All Things Neceſſary for the obtaining, zig. 
of it are included. n 


[See the 13 Elis. cle 5. 77 Elis. 5 4. 4 Frandulem My 4 
Grants, See]! 4 0 115 . 
CRY 1 Rep. 52. 
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Li. s. 1. A f Teaſe for Life, is when One Hath I 


1 


264 


r 


Fs An 2 2 the | Book 11 


he 8 What is a i Teaſe . 5 ot 

© rInft.g3.b. © A Teaſe (from . Di mi torn, To part i is a Dent 

Lit. 37. or Letting of Lands, Tenements or Hereditaments unto Another for 
Term of Life or Vears, or at Will, upon a Reſerved Rent. In all 
Leaſes there muſt be a Leſſor and Leffee. He that Demiſes or Letz 
to Farm is the Lefor (vulgarly calld the Landlord) and He unto 
whom it is Demiſed, or Let, is the Leſſee, commonly call'd the 77. 

41 laſt. 45. b. gant. The Words to make a Leaſe, are, 4 Demiſe, Grant and To 

3ot-b. Farm let. Other Words, as, Have Given, Granted, may Amount to 
a Leaſe; but Demiſe, Grant and To Farm Let, are the-moſt uſual, 

The Uſe in the Court of Exchequer is to make Leaſes in the King's 


I 


1 


21 1 Roll. Abr. Name by the Word Committimus; © which is Good * the N of 
. that Court, tho' not Good at Common Law. [yt 


2. How many Kinds of Leaſes? _ i 
There are ſeveral Kinds of Leaſes; as a Leaſe is Ade by 105 
0 er 2 By * nds of Mouth only) or by Writing. bad 29 | 
ar. 2. cha 0 
Leaſes alſo 3. 75 Leaſes for Life, for Nears, or At will. SIE 
: .Ands and 'Teiidinents 
1 let to Him for Term of His Own Life, or the Life of Another, or for 
ſtmtce Term both of His own Life, and the Life of Another. 'There 


112 1 muſt be Livery and 8 Seiſin upon a Leaſe for Life, if it is not made 


* by Covenants to ſtand ſeifed to Uſes, or Bargain and Sale by Vertue 
of the Statutes of the 27 H. 8. chap. 10, & 16. It cannot be made to 


5 Rep * coininence {# Þ Fb. For by the Common Law an Eſtate of Free. 


hold muſt take Effe& Preſently, either in Remainder or Reverſion. It 
' muſt always be made in ld ; for it is not Good by Parol. a 
dhe 29 Car. 2. Chap. 3. poft.] | 


25 the 8 Kn. chap. An ien is Debt for Rent © 1 * 
brought on 4 Leaſe for 20. as well as for Years. 1 ; 


i Lir. "Y 2. Al Leaſe for Tears is when a Man Demiſeth or Lanka any 


"Las or 'Tenements to Another, 'To Have and To Hold for a 1 4 1 


2 Lit. 59, 454, tain Number of Years agreed on Between them. k By Force and 


2 * b,. Vertue of which Leaſe the Leſſee may Enter into the ſaid * of 


zu b. 276.2, ments. And tho' the Leſſor Dies before the Leſſee Enters, yet the 
"m* „Mr Leſſee may Enter; for no Livery of Seiſin is to be given upon 4 
30. 1 Leaſe for Years. The Leſſee may Grant over His Term before Ea, 


try, as hath been ſaid. For before Entry The Leſſee hath Hrereſſe 
Termini, or an Intereſt in it, and may take a Releaſe of the Rent. 
Vet the Leſſor cannot paſs the Reverſion by the Name of the Rever | 
ſion, before the Leſſee Enters. If the Leſſee dies before Entry, His 
Executors or Adminiſtrators may Enter. But the Leſſee is not in 
Poſſeſſion to Bring an Action of 'T'reſpaſs, to take a Releaſe to WF 
the Eſtate, Oc. till Actual Entry if the the Words of the Leaſe areDe- 
miſe, Grant, Gc. If the Words, are Bay ain and Sell for Conſidera- 
tion of Money, He is in Poſſeſſion upon Execution of the Deed To 
bring Treſpaſs, To take a Releaſe, 2 See Of an . Eftate for 
Wars, chop. 1. ante.] Leaſes for Years mult be: made of Lands and 
28loſt 47. 4. 5 enements whereunto the Leſſor may come to ! Diſtrain; ot of In- 
corporeal Inheritances by Common Perſons or Subjects. 1 Yet It's 
Leaſe is made of Them by P Deed, 1 = be pon by way o of 5 
4 arts 
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tract to Have an Action of Debt, but one cannot Diſtrain by Vertue 
of it. The King may make a Leaſe of Incorporeal Inheritances, be- 
cauſe He may Diſtrain upon All the other Lands of the Leſſee. [See 
Book 1. chap. 2. Concerning the King's Advantages in reſpe& of Pro- 
perty and Suits in His Courts] ] 3 Y 
leaſes for Years alſo may be made of Any Goods and Chattels Per- 

ſonal; as a Stock of Cattle, a Sum of Money, c. i” 

A Leaſe for Years may be either by Parol or Mriting. [Sec 29 
Car. 2. chap. 3. poſt.) And it may begin at a Time m Paſt, Preſent = ; Rep. 94. 
or To Come. But regularly in every Leaſe for Years the 'Term muſt 
Have a Certain n Beginning; tho it Depends upon an Uncertainty, 6 Rep. 35, 
as upon a Limitation or Condition Subſequent. And tho' there is no _ . 
Certainty of Years in the Leaſe, yet if by Reference to a Certainty it Noy': nas.” 
may be made Certain, it is ſufficient, As if One ſeiſed of Lands in 65. 
Fee, Grants to Another that when He pays Him Twenty Shillings, 3. ell. Abr. 
from thenceforth He ſhall Have the LT for Twenty-One Years; wha | | 
This is a Good Leaſe for Twenty-One Years from thenceforth. And Es, 1 
the Leaſe alſo muſt Have a Certain End. Therefore if the Parſon of 9 
A. makes a Leaſe of His Glebe for ſo many Years as He ſhall be Par- — 
ſon there, this cannot be made Certain, But if He makes a Leaſe 
for Three Years, and ſo from Three Years to Three Years, So long 
as he hall be Parſon, This is a Good Leaſe for Six Years, if He co r = 
tinues Parſon ſo long; but the Reſidue is Uncertain. And ſo if oe > g 
makes a Leaſe for 'Twenty-One Years, I He ſhall ſo long Live, This 5 
is a very Good Leaſe for Years, and a Certainty in an Uncertainty. 
And tho' a Leaſe for Years muſt have a Certain Beginning and a 


* 


Certain End, yet the ꝰ Continuance thereof may be Uncertain ; for * «Inſt 46.2. 
the ſame may Ceaſe and Revive. JJ i dS gens 
p If a Leaſe be made for Years to A. and after the Leſſor doth ? Noy's Max. 
make a Leaſe for Years to B. Regularly this Leaſe to B. is a good 5 ſep. 36. 
Leaſe for fo. many Years of the Second Leaſe as ſhall come after the 
_ firſt Leaſe. is Determined. A Leaſe for a Thouſand Days, Weeks, 
Months, or a Thouſand Years, is Good. If a Leaſe is made from 
Day to Day, or from Week to Week, for Four Years; this is a Good 5 
Leaſe for — Years. Alſo a Leaſe from Year To Year 1 & long as * Noy'sMax, 1 
Both Parties Pleaſe, after Entry in any Lear, is a Leaſe for that ; 7 17 ö 
Tear, Ge. till Warning be given to Depart. So if one makes a Leaſe 3 Co. 511. _ 
fior a Year, and ſo from Year to Year, it is a Leaſe for Two Year; | 

and ſo from Three Years to Three Tears, is a Good Leaſe: for Six e 
Years, as aforeſaid. If a Man leaſeth Land for 7ears, it is a good — 
L eeaſe for Two Years to anſwer the Plural Number. If there is Leſſee 
fuor Years, upon Condition that He ſhall not Alien any Part above 

Three Tears during the Tenn; and If He doth That the Leaſe all! 
be void; now if He lets for Three Years, and ſo from Three Years 
to Three Years during the Term, It is a Breach of the Condition, 
1 A 2 for Term of 3 o' never 1 is but a Chattel; 
and tho it be a very Long Leale it canngt be Entailed. 
J. D Devil Fat ſe for, Years. to; one fon Life, and after- * 8 Rep. 95, 


* 


Wards to Another During the Reſidue of the 'T erm, is Good; a 2 47. 
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He Hath it not by Way of Remainder, but by Executory Deviſe. Ir 

1 Iaſt. 46. b. 4 Leaſe for Years is made to a Man and His © Heirs, it ſhall go to 

His Executors; otherwiſe in a Mill. If a Leaſe for Years is made to 

49,99, 2 Sole Corporation and His Succeſſors, It ſhall go to the Executors, 

855 Of „ for Nears, chap. 1. ante; and See the 29 Car. 2. 
Er | een ot oro 

r laſt. 35.2. : A Leal at t Mill is either at the Will of the Leſſor, or Leſſee. 

or of both Parties. For it is Regularly True, That every Leaſe at 

- Will-muſt be at the Will of the Leſſor and Leſſee. It may be made 

by Parol as well as by Mriting, and of Things Corporeal and Incor- 

poreal. [See Of Eſtates at Mill, chap. 1. ſupra. : 
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Note, That it is not Material whether any Rent is Reſerved upon 
a Leaſe for Life, Nears, or at Ml; except only in the Caſe of 
Leaſes for Life or Years, made by Tenant in Tail, Husband and 
Mie, and Eccloſiaſtical Perſons, according to the Statute of the 
32 H. 8. chap. 28. hereafter to be mention'd; and except Leaſes 
gs or by Word of Mouth, according to the following Statute, 
C e W 


Ey the 29 Car. 2. chap. 3. All Eſtates, Intereſts of Freehold, or 
Terim for Years, or any Uncertain Intereſt in or out of Lands, &. 
not put in Jritins, and Signed by the Parties making Them, or their 
- Agents authorized by Writing, (hall have no Greater Effet than as 

Aſtates at Will; except Leaſes not exceedins Three Tears from the 
-making, whereof the Rent Reſerved ſhall be Two Thirds of the full 
Paiue f the Thing d . 20 RR ns 
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But if the Subſtance of the Leaſe be put in Writing, and Signed 
by the Parties (tho' not Sealed by Them) it ſhall have the Force and 
Effect of a Leaſe for Life or Years; otherwiſe the Effect of a Leaſe at 
Will. But no Action of Covenant can be brought on ſuch Writing. 
Leaſes that exceed Three Years muſt be made in Writing; and are 
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uſually made by Deed Indented. 
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e Further, No ſuch Eftates or Intereſts (not being * or 2 
oma Intereſts) ſhall be Afſiened, Granted, or Surrendred, unleſs it 
| be either by Deed or Note in Writing, Signed ut ſupra, or by Att 


- 


and Operation of Law. 


There is a Common Way of Conveying by Mutual Leaſes, 
or by Leaſe on each Side; and this is call'd a Conveyance by De- 
. 25 ſe and Redemiſe; and is Proper upon the Grant of a Rent-Charge, 
9 3. What Perſons may make Good and Sufficient Leaſes for Liver, 
j Nears or at Mill. er 64) IO OT» 1713 FACE EFT Oh TOR ARIA 2» 
_ HE | Every One that is Seiſed of Lands in Fee-ſimple may Leaſe out 
1 His Lands, for Life or Lives for what Time He pleaſes, or at Will; 
3 except ſome that are Reſtrained by Statutes, as ſhall be preſent!7 
= WV e 5 - 82 
1 — !uvery One that is Seiſed of an Eſtate- Tail of any Lands or Tene- ; 
ij ments, miy make any Leaſe out of it for His own Life, but no ⁵³ 
longer; unleſs it be by Fine or Recovery; or ſuch a Leaſe.as hs 21 I 


a 1 — 


—_— ä fn 4. 


Chap. 3. Laws of England. 


/ ITY \ 


1 LY 4 


ranted by the 32 H. 8. chap. 28. If Tenant in Tail maketh a Leaſe 


for Life u Generally, it ſhall be Conſtrued to be for His own Life * ' Taft. 4. 


that it may not Work a Wrong. [See Of Fftates-rail, chap. i. _ 
He that is Seiſed of an Eſtate for his ow? Life, or the Life o 
Another, may make a Leaſe for His own or the other's Life accord- 
ingly as He is Seiſed. Alſo He may make a Leaſe for Years, or at 
Will, of this Eſtate; and it ſhall be Good as long as tho Eſtate for 
Life does laſt. If one Grants Lands or Tenements, Reverſions, Re- 
mainders, Rents, Advowſons, Commons, Ge. and doth Expreſs no 
| Eftate, the Leſſee or Grantee (due Ceremonies requiſite by Law be- 


ing Performed) hath an Eſtate for Life. * But if Tenant for Life. * » loft. 183. 


a. 
183. b 


maketh a Leaſe Generally, it is an Eſtate for His own Life; for © b. 


if it ſhould be a Leaſe for Life of the Leflee, it might be a 


Wrong to Him in the Reverſion. [See Of Eſtates for Life, chap. 1. 


ante. %%% ũ X TRE —_— 

I One that is poſſeſſed of Lands and Tenements for 7ears may 
make a Leaſe of all the Years, except One Day, or any other Part of 
it. It muſt be Granted for a leſſer Time than He hath that makes 
the Leaſe; for if All the Eſtate is Granted, it is an Aſgnment of the 


Leaſe. And if a Leſſee for Years maketh a Leaſe for Life, the Leſ- 
ſee for Life may enjoy it for the Leſſor's Life, provided the Term of 


Years laſts ſo long. But if He gives Livery and Seiſin upon it, this is 
a Forfeiture of the Eſtate for Years F 


Joyntenants, Tenants in Common, and Coparceners, may make 


Leaſes will bind their Companions. [But ſee who may Purchaſe and 
J Ce ig ro lotion 
In ſome Caſes ſuch Perſons as are not Seiſed in Fee-ſimple, &c: 
nor Able to Derive Eſtates for Life or Years out of their own Eſtates, 

may lawfully make Leaſes for Life or Years, &c. by Special Power 


Leaſes for Life or Years or at Will, of their own Parts; and theſe 


or Proviſo enabling Them to make ſuch Leaſes. But then the Au- 


tei maſt , 88 3 
There are Y Three Kinds of Perſons that at this Day may make ' : lat. 44.4. 


| abſolute Leaſes for Life, Lives or Tears By feveral Statutes, who 
could not do ſo heretofore, (21g.) Tenan 
One ſeiſed in Right of His Church. 


** 


1. By the ? Enabling Statute of the 32 I. 8. chap. 28. Any Perſon * 1Taſt. 44.8. 
Seiſed of an Fftate in Tail in his own Right is enabled by His . 


Leaſe for Lives or Tears to Bind the Iſſues in Tail. Se 


in Tail, Husband and Jife, 


But not Thoſe in Reverſion or Remainder. For if Tenant in Tail 


makes a Leaſe Warranted by the Statute, and Dies without Iſſue, the 


| Leaſe as to Him in Reverſion or Remainder, is void. And yet by a 


Common Recovery the Tenant in Tail may make Leaſes of the Land 


to bind Him in Reverſion or Remainder. But if the Remainder be in 


the Tenant in Tail Himſelf, and He makes a Leaſe for Years accord- 


ing to the Statute, or by Fine, this is Good, and ſhall Bind His own 


Remainder, - 


2. By the ſaid Statute Any Husband and Wife ſeiſed of any Eftate 


of Inheritance in Fec-ſumple, or Fee-tail, in Right of His Wife, or 
. ne  Joyntly 


A Inſtitute of the Book Il 


joyntly with His Wife Before the Coverture or After, are Enabled 
zo Bind Her and Their Heirs. „ 
Provided, That all Leaſes made by the Hurband of Lands, &c. 
(being the Inheritance of the Wife) ſhall be made by Indentare in 1he 
Name of the Husband and Wife, and fhe to Seal the ſame; and that 
the Rent ſhall be Reſerved to Husband and Wife, and the Heirs of 
the Mile; the Husband not to Alien or Diſcharge the Rent, or any 
Part thereof, longer than During the Coverture ; unleſs it be by Fine 
levied by Husband and Wife. IE IQ oF, e 
No Fine, Feoffment, or other Act, done by the Husband only, of 
the Inheritance or Freehold of the Wife ſhall make any Diſcontiny- 
' ance. or Prejudice of the Wife, or any other who is to N it after 
Her Deceaſe ; the Fines levied by the Husband and IWife only Except 
ed, [Sce 1 Inſt. 386. a. 2 Inf. 681. 8 Rep. 72. See alſo Concerning 
„ Prat noone innit 5 
This A& ſhall not give Liberty to the Wife, or Her Heirs, to Avoid 
any Leaſe hereafter to be made of the Wife's Inheritance by the Huſ. 
band and Wife for Twenty-One Nears or Under, whereupon the accu. 
fomable Nearly Rent for Twenty Nears before is Reſerved according 
to the Tenor of #097 Mb Eo 1 he 


If the Leaſe is not Warranted by the Statute, it is a Good Leaſe 
© againſt the Husband, tho' not againſt the Wife. If it be an Eſtate- 
»1lnft.326,2, tail, the Husband and Wife cannot Bind Him in b Reverſion or Re- 
maainder. [See Of Fine and Recovery, ſupra.) F 


3. By the ſaid Statute, Auy Seiſed in Fee-ſumple in Right of His 
Church are Enabled by their Leaſes for Life, Lives or Tears to 
3 . Bind their Succeſſors. See the 1 Elig. chap. 19. 13 Elia. chap. io. 
As Biſhop, Dean of His ſole Poſſeſſions, Archdeacon, Prebendary, 
gc. without Confirmation of the Dean and Chapter. 
Fceͤcleſiaſtical Corporations Aggregate of many, are not included 
here, as Dean and Chapter, Gc. but are left to their Liberty to make 
Leaſes as before. And Sole Corporations (with a Proper Confirma- 
tion) have ſtill (notwithſtanding this AR) the like Liberty. [But See 
RE Io /// oe Tu 


This Aft ſhall not Extend to any Parſon or Vicar to make any : 
Leaſe otherwiſe than they might have done before. Ld fr 


I rlInſt.44b, © And therefore if Parſon or Vicar makes a Leaſe for Three Lives, 
= 45.D. or Twenty-One Years of Lands accuſtomably Letten, Reſerving the 
1 accuſtom'd Rent, it muſt be Confirmed by Patron and Ordinary. The 
5 Common People have a Notion, That a Parſon or Vicar may make 
1 2A Leaſe for Three Years, and bind their Succeſſors by it without Con- 
firmation; but It is void by their Deaths. [See the 13 Elig. chap. io. 
. D „„ 

But to the making Good ſuch Leaſes by Tenant in Tail, Husband 

and J/ife, and of thoſe Seiſed in Fee-ſimple in Right of their 

* 1 laſt. 44. Churches, as Biſhops, &c. d Nine Things are to be Obſerved, 


7 LED 1. The Leaſe muſt be made by Deed Indented. Therefore this of 
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tute docs not extend to Copyhold Lands, which in their own Nature 
are Demiſeable only by Copy. 2. It muſt Begin from the Day of the 
Making thereof. But if a Leaſe is made for Twenty Years to begin 
at Michaelmas next, it is ſaid to be a Good Leaſe. 3. If there be an 
Old Leaſe in Being, it muſt be Abſolutely (not Conditionally) Sur- 
render'd or Expir'd within a Year after the Making of the New, [Sce 
18 Elia. chap. 11.] 4. It muſt be for Three Lives (all wearing out 
together) or Twenty-One Years; either One or the Other; and not 
Both, or a Double Leaſe. 5. As it muſt not exceed Three Lives, or 
Twenty One Years, from the Day of the Making of it, ſo it may be 
for Fewer Lives or a Leſſer Term. If it is for 'T'wenty-Two Years, 
it is not only Void for the Overplus, but for the Whole: And if for 
Ninety-nine Years Determinable upon Three Lives, it is alfo Void. 
6. It muſt be made of Lands and Tenements Corporeal, out of 
which a Rent may be Reſerved, and not out of Incorporeal Things, 
or Things that lye in Grant, as Advowſons, Tithes, Fairs, Franchi- 
ſes, &c. And therefore the Grant of the next Avoidance of a Bene- 
ice cannot Bind. 7. It muſt be of Lands and Tenements which have 
been moſt commonly Letten (by One that was Seiſed of the Inheri- 
tance) to Farm, or Occupied by Farmers, by the Space of Twenty 
Years next before the Leaſe made; ſo that if it was Let for Eleven 
Years, at one or ſeveral Times, within thoſe Twenty Years, it is 
ſufficient ; for then they were oſt Commonly Letten by the Space of 
Twenty Years. 8. There muſt be Reſerved Yearly during the whole 
Term to the Leſſors, their Heirs or Succeflors, ſo much Yearly Rent 
or more, as hath been moſt accuſtomably paid withizz Twenty Years 
next before ſuch Leaſe made. Fines, Heriots, or other Caſual Ser- 
vices may be omitted. If the Rent was reſerved formerly at Four 
' ſeveral Days, and by the New Leaſe reſerved to be paid at One 
Day, It is Good, if the Whole Rent be Reſerved Nearly. 9. The 
| Leaſe muſt not be made without Impeachment of Waſte, i. e. with- 
out a Reſtraint from Committing Waſte. Therefore the Words Mith- 
out Impeachment of Waſte muſt be Omitted, A Leaſe for Life, Re- 
mainder for Life is not Good, becauſe it is Diſpuniſhable for Waſte. 
[See the Sratute of the 32 H. 8. chap. 28. at large.) 
But Biſhops, Deans, Archdeacons, Prebendaries, may make * 1 Inſt 44a. 
Grants of Antient Offices of Neceſſity with Antient Fees, as before at g: Nb Se, 
the Common Law; as of the Office of Chancellor, Official, Steward, 3 Cro. o, 
Regiſter, Bailiff, Cc. For theſe Grants are not within the Statute of 3521795559 
the 32 H. 8. nor Reſtrained by the 1 Eliz. or 13 Eliz. hereafter to 15g, 
de mention'd; becauſe They are no Diminution of their Revenues. 2 Lev. 138. 
(Qu.) Yet to Bind their Succeſſors, theſe Grants muſt be Confirmed 
by the Dean and Chapter, as before the Statute, becauſe They are *** | 
Grants at Common Law. They may not Grant any New Office, of | 
add any New Fees to Old Offices. Neither may they Grant their | | 
Offices otherwiſe than they have been Granted. And therefore where 
the Antient Grants of the Office have been to One, it cannot now be 
Granted to Two. And where the Antient Grants have been to 'Two 
joyntly, they may not be Granted in Remainder One after Another, 
neither may the Grant of 'Theſe Offices be longer than for Life or 
Lives of the Grantees. And in Caſe any Grant is void, the Confir- 
mation of the Dean and Chapter will not make it Good. [See Of a 
Surrender, Poſt.] Ee — 11 
13h 
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Book IT. 


The Statute of the 32 H. 8. hath Enlarged the Power of Biſhops 
Deans, Archdeacons, Prebendaries. For by that Act they may make 
a Leaſe of Lands by Deed Indented for Twenty-One Years, or 


Three Lives, without the Confirmation of the Dean and Chapter, 


Provided they follow the Limitations in the Statute. This therefore 


was called The Enabling Statute. But becauſe the Statute fill ſuf. 
fered Biſhops, Deans, Archdeacons, and Prebendaries, with Confir- 


mation of Dean and Chapter, Maſters and Fellows of any College, 


Maſter of an 55 and His Brethren, Parſon and Vicar with the 
Confirmation of t 
or Lives, or Years, without any Stint at the Common Law, 'They 


e Patron and Ordinary, to make Leaſes for Life 


are Diſabled or Reſtrained by ſubſequent Statutes to make any E. 
ſtate or Conveyance, except Leaſes for Three Lives, or 'T'wenty-One 


Years, with ſuch Proviſions and Limitations as in the 32 H. S. are re- 


quired, For, 


By the reſtraining Statute of the 1 Eig. chap. 19. (not Printed in 
the Statutes at large) All Eftates made by any Archbiſhop or Biſhop, 


of any Manors, Lands, &c. belonging to their Biſhopricks, or any 
Charge or Incumbrance out of Them, ſhall be Void; other than fir 
the Term of Twenty-One Tears, or Three Lives, from ſuch 'Time 


as any ſuch Grant or Aſſurance ſhall be Given; whereupon the Old 


| and Jecuſtomed Yearly Rent or More ſhall be Reſerved. 


Note, The Different Penning of this Act in | the Words, From fuch 5 


Time, &c. (which muſt be From the making thereof) with Ref pect 


See alſo the Difference in the 13 Eliz. chap. 10. infra. 


to the 32 of H. 8. which ſays, From the Day of the Making, &c, 


So that the Confirmation of the Dean and Chapter cannot now 


make Good the Leaſe of an Archbiſhop or Biſhop for a Longer Time, 
cc. as at Common Law. But it may make Good a Concurrent 


Leaſe for Twenty-One Years, from ſuch Time, Gc. For the Act is 


ſtill Obſerved. And if an Archbiſhop or Biſhop obſerves this Act, His 
Leaſe is Good to Bind f Himſelf ; but not to Bind His Succeſſors, un- 


leſs all the Limitations e by the 32 H. 8. are purſued; for 
then the Confirmation o | 
See, as before Directed, the Different Penning of the 1 Eliz. chap. 19. 


the Dean and Chapter is Requiſite, [But 


and the 7 Eliz. chap. 10. as to the Time of the Commencement of 


the Leaſe 


and See 3 Cyo. 259, 557. 


The Grants of Antient Offices are not Reſtrain d; but 
Remain at Common Law, as before; for ſuch a Grant cannot be 
Prejudicial to the Succeſſor, or a Diminution of the Revenue, 90. 


is This A 1 Elis. is a Private Act, whereof the Court will not 


take Notice without Pleading. 


By the 13 Eliz. chap. 10. Al Grants, Feoffments, Leaſes, and 


other Conveyances and Eſtates, 2 any Maſter or Fellows of a Col- 
a 


lege, Dean and Chapter of any Cathedral or Collegiate Church, Ma- 
ſter of an Hoſpital, Parſon, Vicar, or any Other having any Spiritual 
or Eccleſiaſtical Living, (other than for Twenty-One Tears, or Three 
Lives, From the Making thereof; and whereupon the Accuſtom d 


| Nearly Rent, or more, ſhall be Reſerved, and pa able Nearly "Or 175 


4 


\ 
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the Term,) ſhall be utterly Void. [See 14 Eliz. chap. 11. And 18 

Elis. chap. 11. poſt. | IBN ) 5 e 1 4 
'Thoſe Words, h Or any Other, &c. coming after Parſon or Vi- 
car, who are of an Inferior Order, will not Comprehend Biſhops, 
who are of an Order that is Superior. See in the Latrod. Rules con- 
cerning Statutes. A trait 


This A# ſhall wat make Good any Teaſe or other Grant agai nft 


2 1 
* 
8 a r* — 


b 4 Rep. 76. 


the Private Statutes of any College or Collegiate Church. ¶ See 6 Ann. 


chap. 21. 


This Act ſhall not Extend to any Leaſe to be made upon a Surren- 


der of a former. Leaſe, or by F of any Covenant or Condition 
contained in any former Leaſe, ſo as the Leaſe to be made contains 


not more Tears than the Reſidue of the Nears of the former Leaſe, 


nor any leſs Rent thereby Reſerved. [But ſee the 18 Eliz, chap. 1 1. 
Rn NT en 7 Ma ry as 


Ih his is a Publick Act, and Concerns all the Clergy. 
Note therefore, That all Eccleſiaſtical Perſons whatſoever (Sole or 
Aggregate Corporations) are Diſabled or Reſtrained by theſe Two 
| laſt Statutes, to Alienate their Lands by any Means whatſoever, [See 


14 Elis. chap. 11.] to make Leaſes above Twenty-One Years, or 


Three Lives, with or without Confirmation, (bis.) Biſhops, by the 


x Elis. chap. 19. Maſters and Fellows of Colleges, Dean and Chap- 
ter of Cathedral or Collegiate Churches, Chapters where there are 


no Deans, Maſters of Hoſpitals and their Brethren, Dean, Archdea- 


con, Prebendary, Parſon, Vicar, &c. by the 13 Eliz. chap. 10. : 


i which Act hath been always Conſtrued Beneficially to prevent Eva- 


ſions againſt the True Meaning of it. Parſons and Vicars had not 


i r1 Rep. 76. d 


their Powers n by the 32 H. 8. neither were they Reſtrained 
ITOM 


till this Act; but from henceforth they are Reſtrained from making 
any Leaſes or Grants, other than for Twenty-One Years, or Three 


Lives, with the Qualifications above-mention d. And yet even ſuch 
Leaſes muſt be Confirmed by the Patron and Ordinary, becauſe Ex. 
cepted in the Enabling Act of the 32 H. 8. and becauſe They never 


could Bind their Sueceſſors without Confirmation. 


431.0. 


Eliz. chap. 10. made to avoid certain Leaſes Maſter and Fellows 
of any Chliage, &cc. | ſhall not Extend to Houſes Scituate in Corpora- 


Trion or Market-Towns, or the 'Suburbs thereof ; nor unto the Grounds 


. Houſe aining to fuch Houſes; ſo that They he not the \Dwelling- 


* 


Houſes iof fuch Perſons, nor Have above Ten Acret of Ground belang- 9 


ing td Then 


Vrovided, Thut no Leaſe ſhall. be made by Force of this Aft in 


Rewer ſion, (or without \Reſerving the Accuſiom d Yearly: Rent at 
beaſt; q, without Charging the Leſſee with Reparationt; nor for 2 
longer Term than Forty Tears. * Neither Hall ſuch Houſes be Alis. 
nated, unleſs for Recompence of Lands in Fee-ſumple, of as Great 


Nearly Value... = 
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This Statute gives 16 Power to Biſhops to Let Houſes, otherwiſe 
than according to the 1 Fliz. chap. 19. But tho Biſhops are not in- 


_ it is a General Law, extending to All the Reſt of the 
 Cleroy. = | | * . n | 


_ 'Theſe Leaſes of Houſes may Commence in Futuro. But no Leaſes 
in Reverſion, or Conturring Leaſes can be made of them, 

And now becauſe divers Leaſes were made long before the Expirg- 
tion of the former, - | e 


Au the 18 Elis. chap. 21. Ml Teaſer made by ſuch Perſons ar ao, 


5 


mention'd in the 13 Eliz. chap. 10. where another Leaſe for Tears is 
in Being, and not Expired, Surrendred or Ended within Three 


Nears next after the Making of ſuch Leaſe, ſhall be Void. And all 


* Hob. 269. 
1 Ventr. 246. 


Bonds and Covenants for Renewing of ” ſuch Leaſe comrary 10 


this Act, or to the 13 Eliz. chap. 10. ſhall alſo be Void. & But not 
Void with Reſpect to the 14 Elis. chap. 11. concerning Leaſes of 


Houſes, &c. For this Statute refers only to the 13 Elia. chap. 10, - 
Howbeit, This A ſball not Extend to any Leaſe Heretofore made 


I 4 Rep 120. 


by any ſuch Perſon or Perſons. 


The 13 Eliz. chap. 10. doth not (as hath been ſaid) Extend to 
Biſhops; and therefore this Statute of the 18 Eliæ. chap. 11. doth not 
A / {int 07 LEE lx 
This Statute and the 13 Eliz. chap. 10. Extend to all Others on- 
ly that have Spiritual or Eccleſiaſtical Livings. 1 But This is a Ge- 


neral Law, whereof the Court ought to take Notice as well as of the 


13 Elis. chap. 10. tho' It is not found by the Jurors upon a Special 


n the 43 Elin. chap. 9. An Judgments had to the Intent, That 6 


| Leaſe ſhould be Enjoy d contrary to the 13 Eliz. chap. 10. 14 Eliz. 
chap. 11. 18 Eliz. chap. 11. ſhall be Deemed Void, as well as Bonds 
and Covenants. [See the 18 Eliz. chap. 11 © 
y the 1 Jac. 1. chap. 3. All Aſſurances of Biſhops Lands to the 


King ſhall be Void. [See the 1 Eliz. chap. 19] 


Maſters and Fellows of Colleges, Cc. were before Refirait'd by 


the 13 Eliz. chap. 10. as hath been adjudged. [See 11 Rep. 75, 76. 


46n4A 0d 
21 Rep. 59,60. 


7 Rep. 6. 


See the 22 Car. 2. chap. 11. For making long Leaſes by the Dean 


Now Obſerve upon all Theſe Statutes in Relation to Eceleſiaſtica!l 


Perſons. 1. ® That neither of the Reſtraining or Di ſabliug Statutes. 
of the 1 Eli. or 13 Elis. do in any Sort Alter or Changè the E. 
abling Statute of the 32 #8. But leave it for a Pattern in many 
Things for Leaſes to be made to Others. 2. That Leaſes made a- 


cording to the Exception of the 1 Eliz. or the 13 Elis. and not War- 


ranted by the Statute of the 32 H. 8. (if they are made by a Biſhop, 


Dean, Archdeacon, or any ſole Corporation,) muſt be Confirmed by 
Dean and Chapter, or in the Caſe of Parſon and Vicar By Patron and 


Ordinary. 1 


— egate Corporations did never want any Confirmation. 
Therefore to Explain this Matter. e | 1 


A 


4 
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If a Biſhop makes a Leaſe for One and Twenty Years, and all 
Thoſe Years are ſpent ſaving Three or More (for the Number of 
Years to come is not Material, the 18 Eliz. chap. 11. not Extending 
to Biſhops) yet the Biſhop may make a New Leaſe to Another for 
Twenty-One Years, to begin From the Making, according to the 
Exception of the Statute; and this Concurrent Leaſe is Good, as 
well upon the Exception of the 1 Eliz. in the Caſe of Biſhops, as 
upon the 13 Elis. which Extends to Spiritual and Eccleſiaſtical Cor- 


porations, Aggregate of many, as Deans and Chapters, Cc. which 
3 5 H. 8. Jed not. But the Concurrent Leaſe of the Biſhop muſt 


be Confirmed by the Dean and Chapter; It not being Warranted by 
the 32 H. 8. A Biſhop cannot make a Concurrent Leaſe for Life or 

Lives, but only a Concurrent Leaſe for Years, upon a Leaſe for Years. 
[See the Remarks upon the 1 Eliz. chap. 19. ſupra. © 

The Exception of the 1 Eliz. and the 13 Eliz. doth Differ from 


the Statute of the 32 H. 8. For the Leaſes for Years to be made ac- 


— cording to the Exceptions of the Statutes of Elig. muſt begin From 
the Making; but by the 32 H. 8. From the Day of the Making, as 
E r DAT ag EM LNG nds hy 
Tho the Statutes of the 1 and 13 Elis. do not appoint the Leaſe 

to be made in Writing, or by Deed Indented, yet it muſt therein, and 

in the other Properties before-mention'd, be made according to the 

Pattern of the 32 H. 8. the Concurrent Leaſe only Excepted. 


Tho' the Exception in the 1 and 13 Ehiz. concerning the Accu. 


tom d Rent is more General than that of the 32 H. 8. and no Provi- 


ſion made for Impeachment of Waſte, Oc. yet muſt the Pattern of 


the 32 H. 8. be n 88 EY 
And Tho'by the 1 and 13 Elia. all Grants and Leaſes made (other 
than Leaſes for Three Lives, and 'Twenty-One Years (without Say- 
ing, or Under) according to thoſe Acts) ſhall be utterly Void; yet 
Grants, Leaſes, (5c. f for a Leſſer Time are Good. And Grants, 


| Leaſes, &c. not Warranted by thoſe Acts are Good againſt the Lef- 


for, if He is a Sole Corporation ; or if an Aggregate Corporation, ſo 


long as the Dean, or other Head of the Corporation Remains. For 


the Statutes were made and intended for the Benefit of the Succeſſor. 
Therefore they may be Good againſt the Leſſors themſelves, fo long 
as the Leſſors live; or at leaſt ſo long as they continue in their Places. 


But Of Theſe Leaſes we muſt underſtand it thus Leaſes by Bi- 


ſhops, not according to the 32 H. 8. are v0rdable, tho' Confirm'd by 


Dean and Chapter. And ſo of a Dean and Chapter after the Death 


of the Dean: But If an Archdeacon, Prebendary, Parfon or Vicar 
makes a Leaſe for Yara, It is cid by Death, if It be not made ac- 

cording to the Statutes. Otherwiſe It is Of a Leaſe for Life; for 

that is only Voidable, & fic de ſimilibut; notwithſtanding the Sta- 
tutes ſay, That the Eeaſes ſhall be Void. 

Where à Biſhop, Gr. makes a Leaſe, which may tend to the Di- 
minution of the Revenues of the Bifhioprick, G. Which ſhould 59 i 
tain the Succeſſor, v there the Deprivation or Tranſlation of the Bi- 

| pa : A 43 : 28 1 : 8 13 NN by ed 1 9 Aal | [ | | . ſhop, 
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BY 43 CR 
Quod licitum eſt pro minore, & pro Majore Licitum eſt. 8 Rep. 41. 
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T One Majus includit Minus. Cui Licet quad Majas, non Debet Quod' Minus eft n 
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ſhop, Gc. is all one with his Death. And the like doth Hold in Caſe 


of Reſignation. 


Upon the whole Matter it appears, 1. That Archbiſhops and 
—_— may make Leaſes for 'T'wenty-One Years, or for One, Two 
or Three Lives, with the Qualifications above-mention'd without any 

Confirmation. And they may make Concurrent Leaſes for 'Twenty- 
One Years upon Leaſes for Twenty-One Years From the Making, 
with Confirmation of Dean and Chapter, and with ſuch Qualifica- 


tions as aforeſaid ; tho there be above Three Years in Being of the 


Old Leaſe at the Time of Making the New. But if They are not 


Vicars may make Leaſes for Twenty-One Years, or any Leſſer Num- 


Confirmed, They muſt follow the Directions of the 32 H. 8. 2. Deans, 
Archdeacons, Prebendaries, (6c. Heads and Fellows of Colleges, Ma- 
ſters of Hoſpitals, Cathedral or Collegiate Churches, Parſons and 


ber of Years, or One, Two or Three Lives in Poſſeſſion, according to 


the Qualifications above-mentioned ; and Concurrent Leaſes, with 
Confirmation, if they are made within 'Fhree Years of the Determi- 


nation of the Former Term; Biſhops in this Caſe. having the 4doan- 


tage. When I ſay with Confirmation, Spiritual and Eccleſiaſtical 


Corporations Aggregate of many are not to be underſtood, as before 
Obſerved. [See Of Confirmation, infra. _ y 


There are other Statutes concerning Leaſes fit to be known, 


Therefore See the 33 H. 8. chap. 27. and OF Corporations, Book 1. 
cap. 8. 13 Eliz. chap. 20. Concerning the Leaſes of the Benefices 
of Incumbents that are Abſent from their Benefices above Eight 
Days in One Year. [See 14 Elia. chap. 11. 18 Eliz. chap. 11.] 
18 Eliz. chap. 6. Concerning a Third Part of the Rent to be Reſer- 
ved in Wheat and Malt upon College-Leaſes, Oc. 13 Car. 2. chap. 4. 
I Fac. 2. chap. 9. 6 Ann. chap. 5. 12 Ann. chap. 22. 1 Georg. chap. 37. 


* 8 Rep. 14. 


Concerning the King's Power in making Leaſes, Oc. of Lands, Gc. 
Parcel of the Dutchy of ® Cormwal; 1 V. & M. SH. 1. chap. 16. 


Concerning Leaſes made Bond Fide and for Good and Valuable Con- 
ſideration by Perſons Simoniacally Promoted; and the 12 477. chap. 4. 


Selb. 1. Concerning Leaſes of Commons Encloſed in the J/:t- 
Riding of the County of York, for endowing Poor Vicaridges and 


PiInſt, 
45. b. 214. b. 
215. a. | 


Chappelries, &c. 


4. How may Leaſes be Avoided 5 


P Leaſes for Lives or Years are of three Natures. Some are Good, | 
Some HVoidable, Some PoiIl. „ 


1. Some are Good at the Common Law, as Thoſe made by Tenant 


in Fee-ſimple, notwithſtanding they are for longer Time than Three 


Lives or One and Twenty Years ; Some Good by Act of Parliament, 
as Leaſes made by Tenant in Tail; by a Man ſeiſed in Fee- imple 


or Fee- tail of Land in the Right of His ie together with His Wife; 


by a Biſbop ſole ſeiſed in Fee without his Chapter; who now by 


Deed indented may make Leaſes for 'Twenty-One Years or Three 
Lives, as by the 32 H. 8. chap. 28. is limited. All which were 


Voidable at Common Law, tho now made Good by Statute. 


1 n bs 


2. Some are Yaoidable at Common Law, after the Death of 775 
nant in Tail, or Biſhop, (5c. and after the Death of the Husband, 


they are not warranted by the 32 H. 8. chap. a. Some Voidable by 


Statute, as by a Biſhop, tho contirm'd by Dean and wo bs? if 
not warranted by the 32 H. 8 And ſo of a Dean and Ct by 
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ter after the Death of the Dean. Some Voidable t Times by the 
Leſſor Himſelf or His Heirs, as in the Caſe of Infancy, G. 
3. Some Leaſes are Void in Futuro; or if a Tenant in Tail makes 
a Leaſe for Years, and dies without Iſſue, It is Void as to them in 
Remainder or Reverſion, tho made according to the 32 H. 8. 
If a Prebendary, Parſon or Vicar makes a Leaſe for Vears, it will 
be Void by His Death, if it is not according to the Statutes. Other- 
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wiſe It is of a Leaſe for Life; for That is voidable by Entry, &c. 
and ſo It is in like Caſes. See Of Acceptance of Rent, chap. 2. ante.| 
Some Leaſes are Void in Preſents ; as if One makes a Leaſe for ſo 
many Years as He ſhall Live. This is preſently Void for the Incertain- 
ty. So if One makes a Leaſe for Life with Livery and Seiſin, G. 
9. Of Leaſe and Releaſe. 1 %% ᷑ũͤ M Mis 5 
I have ſhewn before what is a Leaſe, Therefore now, 1. What 
is a Releaſe, and How Divided. 2. Who may make Releaſes, or 
take them. 3. What T hings may be Releaſed, 4 How Releaſes 
ſhall be Conſtrued. 5. What is the Conveyance By Leaſe and Relcaſe. 
6, Of dequittaneers t.. e VC 
1. A 4 Releaſe (Relaxatio) is a Deed or Inſtrument whereby a Man Terms of 
doth Give or Diſcharge the Right or Action which He Hath or Claim- - * 
eth Againſt Another out Of or In his Land, e5c. * It is uſually made Noy's Max. 
by the Words, Have Remiſed, Releaſed, and for ever Quit (niet) 14, 
Claimed ; or By other Words to the ſame Purpoſe. He that Re- "Tok . | 
ar is the Releaſor, and He to whom the Releaſe is made, the : Roll. Abr. 
JJ vy ĩ geen” TI 
1 TIP are of f Two Sorts (2iz.) A Releaſe as to Landi, Goods, and * Lit. 4 
 Chaitels ; and a Releaſe of Actions, whether Real, Perſonal or Mixt. 2 A 264. l. 
WD; [See Of Actions, Book 4+ chap. 4s] For I ſaid, It was a Diſcharge of 


| Releaſes alfo are either t Expreſs or Implied. An Expreſs Releaſe * 1 Inft. . 
is the Act of the Party Releaſing, and is by Deed. An Implied Re- * 
| leaſe is that which the Law makes; and is ſometimes by Writing, _ 
and ſometimes cvit hout Mriting. When an Obligee or Creditor 
makes the Obligor or Debtor his Executor, who accepts thereof, 
This is a Releaſe in Law by Mriting. But if an Obligor is made 
* Adminiſtrator of the Goods and Chattels of the Obligee, This is «8 Rep. 134. 
no Releaſe in Law, When He is made Executor, This is a Releaſe 
in Law of the Action; but the Duty Remains, for which the Execu- 
tor may Retairi ſo much Goods of the Teſtator, but It ſhall be AL 
ſets in His Hands. * If a Feme Obligee or Creditor, takes the Obli- * . 
Sor or Debtor to Husband, This is a Releaſe in Law without i- 3 Rep. 136. 
ting. But if a Feme Executrix takes the Debtor to Husband, This 
is no Releaſe in Law; for that would be a Wrong to the Dead. A 
3 in Law ſhall be expounded more favourably than a Releaſe 
I Releaſes either Enure, 1. By way of Enlarging an Eſtate; being! Lit 3% 
made by a Reverſioner to a Leſſee i Privity wick Enlarging Words __ — 
2. By way of Mitter le Eſtate, or Transferring it; as if One Jointe- 193-b. 273-b. 
nant or Parcener Releaſe to Another. For this muſt be between Pri- 26. $279 * 
Jes. 3. By way of Mitter le Droit, which Transfers the Right of 
the Releaſor to the Releaſee; as when Diſſeiſee Releaſes to Difleiſor, 
and makes His Eſtate Rightful; which was wrongful, Here a Re- 
leaſe of a bare Right for an Hour, t5c. is as Good as if It were made 
5 . Nn to 
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An Inſtitute of the Book II. 


, - 


25 Rep. 27. 


e this Right which the Releaſor had at the Time of the Releaſe made. 

_ © Lir. 446, If He Has no Right, the Releaſe is voile. Fel gn 
447, 449, 
$50 © 


— 


— 
= © - * N n 


to the other and His Heirs, &c. It is not Requiſite that there ſhould 


be Ahy Privity between the Parties to ſuch Releaſe. - 4. By way of 
Extingui ſnmemt only Againſt all Perſons when the Releaſèe cannot 


have the Thing Releaſed, As when the Lord releaſes His Seigniory 


to His Tenant of the Land, or when the Grantee of a Rent-Charge, 
or of a Common, releaſes to the Tenant of the Land the Rent. 


Charge or Common. For One Man cannot be Lord and "Tenant, He 


cannot have Land and Rent, nor Land and Common of Paſture, out 


of the ſame Land. 


? Inſt. 


298. b. 


2 A Releaſe is of more Force in Law than a Confirmation. 
But Note, That if a Charge or Duty Grows by Record, The 
N muſt be upon Record. If by Deed, The Releaſe muſt be 
2. Mho may make Releaſes, or tate Temmm. 
As a Man may Releaſe any Debt or Duty Due to Himſelf, fo a 


Man may Releaſe any Thing or any Wrong Done to His Mife before 


or after Marriage. And if the Wife is * Executrix to another, The 


Husband may Releaſe any Debt or e Due to the Teſtator, but 
i 


the Feme Executrix cannot to the Prejudice of Her Husband. Regu- 


= ry the Releaſe of an Infant is void. An Infant Executor may Re- 


lea 


which He doth not Receive, the Releaſe is void. An Executor be- 
bg Rep. 27. 


9 Rep. 39. . 
Inſt. 292. b. 


e a Debt duly paid to Him as Executor. But if he Releaſes that 


fore b Probate of the Will, may Releaſe a Debt or Duty Due to the 
Teſtator, becauſe He Hath an Abſolute Intereſt of the Debt in Him. 
And tho' He cannot have an Action before Probate; yet He may Re- 
leaſe an Action. If one Releaſeth and then taketh Adminiſtration, 


This Releaſe ſhall not bar Him: For He had no Right of Action at 


e Roll. Abr. 
409, 414. 
| Cont. Show. | 


Rep. 153, 
155. 


280. b. 2 


the Time of the Releaſe. If one Releaſeth as Executor, This ſhall 
Releaſe © all Actions which He had alſo in his Own Right. * 
One Tenant in à Common cannot Releaſe to the Other, becauſe the 


Frechold is ſeveral. BEES Cd ory ber JS 
It is to be Obſerved, That no © Right paſſeth by a Releaſe, but 


If He, To hom a Releaſe is made, Hath nothing in the Lands, 


IInſt. 265. 2. That Releaſe is alſo void. 


De b. 266. a. 
267. 2. 


It behoveth Him to whom the Releaſe is made, that He hath a 
Freehold in the Lands in Deed or in Law, or a Reverſion or Re- 
mainder in Fee-ſimple, Fee-tail, or for Life, at the 'Time of the Re- 


leaſe made; or elſe He cannot take the Releaſe. 


"#2 Inf. 5 


264. a. & b. 
265. 4, 270.4, 
& b. 


| Lit, 450, by 
460, &c. 


3. As to the Things that may or may not be Releaſed. = 
Suppoſing a Right in the Releaſor, and that the Releaſe hath | 
ſomething in the Lands, Oc. f Lands, Tenements and Heredita- 
ments may be Given and 'Transferr'd by ay of Releaſe, and All 
Rights to Lands, &c. may be Given and Diſcharged by it. A Re- 
leaſe by a Leſſor to His Teſſee for Tears or At Vill, having Enter d 
by Force of ſuch Leaſe, is good in reſpe& of the Privity betwixt 


Them; therefore not to a Tenant At Sufferance. A Releaſe to 4 
Leſſee for Years in Futuro or before Entry, (tho' It may e f 
the Rent reſerved) yet It cannot enlarge It for want of Poſſeſſion. II 


a next Avoidance is Granted to Two, One may releaſe to the Other 


| before the Church is void, not afterwards; becauſe It is (as it were) 


but a Thing in Action. * and Titles to Goads and —_— 


wa? 
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Actions Real, Perſonal and Mint, may be Releafods , Alfo Cbndiki. . Ren 112, 
075 annexed to Eſtates, Powers f Revobation of Uſes;! Warranties; 1 | bs 
Covenants (even before They are broken by à Releaſe of all. Coe. 10 Rep. 48, 
nants) Services, Rents, Commons, and other Profits to be taken out of A 
Lands may de Diſcharged, "Extinguithod and Deterthiried'by-a Rev 46; 31”, 
ſed upon Condition; but the Releaſe will be. Good and the Condition ; oP 
void. © Poſſhilities of Enjoying Land, Ge: (if They arb not Remote 
and Uncertain, but Near and Common Poſſibilities) may be Relea+ N 
{ed to Him that Hath the Preſent Eſtate of the Land. Mere Poſſibili | 
ties cannot be Releaſed, Debts, h Legacies by a Releaſe of a Le- cen $6; 
gucy, and other Duties, may be Relea ed before or aſter They bes 
come Due. A Man cannot Releaſe a i Perſonal Thing, as an Obli- 1 Roll. Abr. 


gation, upon a Condition Subſequent ; becauſe a Perſonal Thing once 412, 939, 


„ 


SBluſpended 1s Extinguiſhed for ever. Neither can One releaſe a bare? 


Authority. 1 | 1 
4. Of the Conſtruttion of Releaſee. 
Where Divers Joyn in an Action to Recover any Perſonal Thing ĩ 
of which They are to Have tHe Joynt Benefit or Intereſt (where tile 
Law doth not compel Them to Joyn) there the Releaſe of k One of 5 Rep. 24. 
Them ſhall bar all the Reſt. [See the 23 H. 8. chap. 3.] As where N NN 
There are Two Plaintiffs in Debt, Treſpaſs, &c. and one of Them 114 
Alone doth Releaſe to the Defendant; this is alſo a Bar to the other Cro. 6, 
Plaintiff. So if an Obligation be made to Two, and One does Releaſe, Wi 
 'Fhis is a Diſcharge with Reſpe& to the Other. Where there are TWW 
Executors, and One Alone doth Releaſe a Debt Due to the Teſtator 
before Judgment, This will Bar the other Executor; but not if the 
| Releaſe is after Judgment. A Releaſe of an Action by one I Church- 1 Danvers 
warden is not Good. Neither can Both of Them Releaſe to the Pre- Abr. 788. 
judice of the Church. m A Releaſe by the Husband of His Wife's Suit ” 3 Cro, 222. 
in the Eccleſiaſtical Court for Defamation is a Good Releaſe as to the Dn 
Coſts ; but not as to the Defamation. For the Court may give Sen- 
tence That the Defendant ſhall give a Corporal Satisfaction by Po- 
nance and Submiſſion ; which the Husband cannot Releaſe, _ . 
On the Other Hand for the Benefit of a Defendant. A Releaſs 
made to the 'Tenant in Tail, or Tenant for Life, of the Right of tze 
Land, ſhall enure to Him that Hath the n Remainder or Reverſion. Lit. 42, 
And foe Concerſo. If o Two are Bound joyntly and ſeverally in an 1 1an 267 b. 
Obligation or Bond, or other Specialty to One, and the Obligee or 1 Ia. 
_ Creditor Releaſes to one of Them, This ſhall Diſcharge the other. IB bor 
And He ſhall not be Relieved in Equity againſt the other thro Ig- 7 . 
norance of the Law. [See the 10 Aun. chap. 15. Concerning Part- 1 Roll. Abt. 
ners of a Bankrupt, &c.] But a Releaſe from the King to One, ſhall 37+ 
not enure to the Other. And if Two Commit a Treſpaſs againſt one, 
a Releaſe to one of them ſhall Diſcharge the Other. MY 
3 Releaſe of All Þ Manner of Actions diſcharges All Real, Perſo- Lit 46 
nal and Mixt Actions, and bars an Appeal. But a Releaſe of All 497,500. 
Actions real and perſonal is no Bar in an Appeal of Death. For ſuch . & b. 115 
a Releaſe bars only Civil Actions. A Releaſe of All Actions real re- 287.b. 
leaſes mixt Actions; and ſo does a Releaſe of all Perſonal Actions. In : 2 14 
A Releaſe of all Actions, Cauſes of Action are releaſed. But within a PU 
5 Submiſſion of All Actions to Arbitrament, Cauſes of Action are not 
Oontain d. He that hath Right of Entry may enter, tho' He 15 
| 4 5 releas d 


f J. z 
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+» |» releasd AII Actions; and if One takes away 


152. 


Koll. for the Offender is Bound to keep the Peace with Reſpect to 7 
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„ way. my Goods, I may take 
_ + them ont'df His Poſſeſſion, tho I e Actions. Line 1 
Alion, Book 4. chap. 4.) And if a Man Releaſeth All Actions 
Rol. Abr. He Releaſeth All Actions which He Hath as 4 Executor, as well as 
11%. Others wich He Hath in His Own Right, as before ſaid. ( X 
Contr. Show. Releaſe of All Actions will not Diſcharge r Hreggtionf or Bar One 
Rep, 153» to Take out Execution. But a Releaſe of All Suits will be a Bar 
7 Lit. 504, to an Execution, except in the Caſe of the King. A Releaſe of All 
n, Actors will.not Diſcharga any Thing. for which, the Releafor had 
153, 159, ug Cauſe of Action at the Time of the Releaſe made. But Money 
»laft. 289:a on Bond to be paid at Michaelmas may be Releaſed by the Obligee ; 


753% becauſe the Right of Action was in Him before. Yet Rent payable 


Lit. 512, 


513. at that Time cannot be Diſcharg'd by a Releaſe of All Actions; 


1TInft.291.b- nor an Annuity. But one may Releaſe the Rent, c. before the Day, 


2 by Special Words. It will Releaſe the Arrears due before the making 
ns... > YT... 33 
t 1 Inſt. A Releaſe of All * Owarrels amounts only to a Releaſe of All 


Nea ie. Actions. So of Controverſies and Debates. But if I am Diſpoſleſſed 


"mo i my Goods, and I Releaſe All Quarrels, Cc. I may take my 
_ Goods again as aforeſaid; for ſuch a Releaſe does not Bar my 


* 4 Rep. 63, i Right. 


11Rep.#22 A Releaſe of all u Dues (Debita) will Releaſe Perſonal | 


. 8 „ | 1 | | 
Toll Actions and Executions ; but it will not Bar a Writ of Account. 


p 153. For there is nothing certainly Due, before Account made. But a Re- 
os leaſe of All Actions will be a Good Bar in Account. A Releaſe in 
full of All Accounti, ſhall be extended only to an Account. 


* iVentr. One cannot Releaſe a Daty or Debt by His * Vill. ws 
A Releaſeof All ) Rights in any Lands or Tenements does Re- 


"IB raft! 
AE © leaſe and Diſcharge all Manner of Rights of Action and Entry; but 
oll. Abr. not a Poſſibility of a Right that He Hath at the Time of the Releaſe; 
g Roe, Or 4 Right that ſhall Deſcend to Him afterwards. A Releaſe of all 


1 A KReled 
. Rights to the Land made to the Terre Tenant Extinguiſhes the 


Rent iſſuing of the Land. But a Releaſe of All Right Iz and To 
z3 Cro. 216, Lands doth not Extinguiſh 2 'Tithes. A Releaſe of All one's 


| *Lit. 50g- 2 Title to Lands and Tenements is a Releaſe of All ones 
I HO 183, Right, 8 55 SR 29 S- "TOY, . 5 Oh 


154. 


 rIoft. 292.9. By a Releaſe of All b Covenants, A Covenant not Broken may 
b Rep. 112. be Releafed, as mentioned before, — at rt 


4 Rep. 1j A Releaſe of All © Demands (a Word of Art) or Claims is the 


10 Rep. 51. beſt Releaſe of All, and the moſt eſſectual Word to Bar Actions, Ap- 


e Inft.292. b. peals, Rights of Entry into Lands, Titles, Conditions, Before They 


b. are broken, or After, Covenants Broken, Rents even before the Day 
71. of Payment, Commons, Debts, Duties, Obligations, Contracts, Re- 
ß cognizances, Statutes, Judgments, Executions, Annuities and Arrear- 
. 99. ages of Annuities and Rents, Eſtovers, Oc. But By a Releaſe of All 
„ Demands, a mere 4 Poſſibility is not Releaſed, nor a Covenant be- 

fore it be broken; for there is yet nothing to Demand. (O.) Nei- 


. kaſt. 292, ther is a Releaſe of All Demands a Diſcharge of a © Legacy Due or 


392. 


Payable at a Day [See ſupra] nor if a Parſon doth Releaſe All De- 


10 Rep. 51, mands to a Pariſhioner in His Lands, doth It Releaſe the f Tithes ; 


52, _ for They are not Things iſſuing out of Lands, but a Spiritual Duty. 


115 892 He that Hath £ Surety of the Peace cannot Releaſe it by any Words; 


All the 
King's 


I 


—— 


f * 
— IISISES 


Chap. 3. Laws of England. | 


279 


King's Subjects. b A Releaſe of All Demands is no Bar in Writ of bs Rep 175 


Error to Reverſe an Outlawry; for it doth not extend to ſuch Writs 
where nothing is Demanded either in Fact or in Law. But in ſuch 


. 


154. 


Caſe a Releaſe of a Writ of Error is a good Plea. i If the King Re- 1; Rep. 36 


leaſeth All Demands, A Right of Inheritance ſhall not be Releaſed. 


A Releaſe of an Action or a Right cannot be for a k Time. It will; Lit 46). 


 enure for Ever if it be made but for an Hour. : 
Thus Releaſes ſhall be Conſtrued; and the Words of a Releaſe ap- 
. TV 1 
5. What is a Conveyance by Leaſe and Releaſe ? 
A Releaſe here is a Conveyance of One's Intereſt or Right, which 
He Hath in a 'Thing, to Another that Hath the Poſſeſſion thereof. 
For Firſt You muſt execute a Leaſe or a Bargain and Sale for Six 
Months, a Year, Cc. to the Intent that by the Vertue thereof the 
Leſſee may be in Actual Poſſeſſion of the Lands intended to be Re- 
leaſed to Him. And then the Leſſee by Vertue of the Statute of the 


1 Iaſt. 274. l. 


27 H. 8. *. 10. For 7. rangferring Uſes into Poſſeſſion; is Enabled 


to Take a Grant or Releaſe of the Reverſion and Inheritance of the 


ſaid Lands To the Uſe of Himſelf and His Heirs for Ever, Oc. which 


is then accordingly Done, reciting the ſaid Leaſe and Declaring the 


Uſes. I A Reſervation of a Pepper-Corn is ſufficient to raiſe an Uſe, 


and to make the Leſſee capable of a Releaſe, 


# 


1 ventr. 35. 


This is become a very Common Conveyance, (Sig.) To paſs 


Lands by Way of Leaſe and Releaſe. It amounteth to a Feoffment, 
the Uſe Drawing after it the Poſſeſſion, and Supplying the Place of 
Livery and Seiſin. [See Of as ara , ries 

6. m An Aequittance is a Sort of Releaſe, and is a Diſcharge in 
Writing, or by Bill, under Seal, of a Sum of Money, or other Duty, 
which ought to be paid or done. As if one is bound to pay Money 
upon an Obligation, or Rent Reſerved upon a Leaſe, Sc. and the 
| Par ty To whom it 1s Due, | upon Receipt thereof, gives a Writing 
under His Hand Witneſſing that He is paid. This is ſuch a Diſcharge 
in Law That He cannot Demand and Recover the Sum or Duty a- 


„ Terms orf 


the Law, 


Ac quitt ance. 


v. 


Dyer 6, 25, 


„ 


gain, if the Acquittance is ſnewed. An Acquittance without Seal 8 


only an Evidence or Proof of Payment, but not pleadable, becauſe = 
n 1 Inſt. 32. 2 


No Deed. n Literæ Acquietantie do ſignify a Deed of Acquittance. 


The Obligor is not Bound to pay Money upon a ſingle Bond, un- 


leſs the Obligee will make Him an Acquittance. Nor is He bound 


to pay it before He hath the Acquittance. And in this Caſe 'The 


Obligor may compel the Obligee to make Him an Acquittance. And 
ſo it is of a Statute-Merchant. But otherwiſe it is in Caſe of an 
Obligation with a Condition; for there one may. Averr Payment. 


And now alfo, 


_ By the 3 & 4 Ann. chap. 16. If an Action of Debt is brought 


upom a ſingle Bill, if the Defendant Hath paid the Money Due up 
on ſuch Bull fach 4 A: vir Sow 
chor ſuch Bill, 


aun for the Laſt that is Due, All the Reſt are preſumed to be 
paid; and the Law will Admit no Proof againſt this Preſumption. 1 


3 Rep. 65 
Noy's M. 
| 5. | : 


o If a Rent is behind Twenty Years, and the Landlord makes an · aft 373 a. 
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pe 5Rep. 117. 
1 Cro. 68. 


4 Noy's 
Max 9. 
Finch 40. 


If One Hath a Debt upon Bond, and upon Book for Wares, &c. 
from the ſame Perſon, The Manner of. Tender and of the Payment 
ſhall be directed by P Him who maketh the Tender or Payment, and 
not by Him who Accepteth of it; and the Acquittance ought to be 
given accordingly. [See Of Payment of Rent, chap. 2. Ante.| 
An Acquittance in full of All 4ccormts ſhall be Extended only to 
Accounts. [See Of Releaſes.] | | 

An Acquittance made by a 4 Mayor of a Corporation alone (The 
Town being incorporated by the Name of Mayor, Sheriff and Bur- 


geſſes, Cc.) ſhall be Good for the Common Quiet, if there are a 


Hundred Precedents for it. For here 'The Common Error makes the 


If One acknowledges Himſelf to be ſatisfied. By Deed, it is a 


Good Plea in Bar, without any Thing Receiv'd. But an Acquit- 


r rInft.205.b. 


tance without a Seal is only Evidence of Satisfaction, as Hath been 
JJ... mmm 8 
10. 1 A Deed of Cbnfirmation is a Conveyance of an Eſtate or 


Right in Being by Him that Hath a Larger or Better Eſtate in the 
Thing Granted than the Tenant; whereby a Voidable Eſtate is cor- 


_ roborated, made ſure and unavoidable; or whereby a Particular E- 
ſtate is Increaſed. A Confirmation therefore may make a Voidable 


Eſtate Good, but cannot Work upon an Eſtate that is void either in 


Law, or Determined by Expreſs Condition or Limitation. It is made 


muſt be in Poſſeſſion To whom the Confirmation is made. 


ty Inſt.29 5.4, 
30 ſs b. | 


5 u gRep. 142. 
2 Inſt. 295. a. 


A 
8 


By theſe Words, (ig.) f Ratify, Approve and Confirm, &c. He that 


Confirms maſt be in Poſſeſſion of the Eſtate or Right; and He alſo | 


#*. 


A Confirmation is almoſt of the Nature of a Releaſe. 
He that makes the Confirmation is the Confirmer, and He To 


whom it is made, the Confirmee. 


' Confirmations are * Expreſs or Implied. | Expreſs, 4s by the 
Words Ratify, Approve and Confirm. Tmplied by Lat, as by the 
Words Have Given, and Granted, Have Demiſed Ge. which in ſome | 


_ Caſes ſhall enure to the ſame Intent as I Have Confirmed.” 


* Every Confirmation is Perfeldihg, . Inoreaſing of. Ditniniſhing. 


Perfecting, As when One makes an Eſtate Abſolute that was Condi- 


tional. Increaſing, as when an Eſtate at Will is Increaſed for Years, 


or an Eſtate for Years Increaſed for Life, &c. Diminil ing, AS 
where a Landlord Confirmeth the Eſtate of His Tenant to Hold by 


* Weſt' /, 


Sy mb. I. Pt · 


8.457. 


ilnſt. zoo. b. 


In a Deed of Confirmation it is Proper to * Recite in the Premiſles | 
the Eſtate of the Tenant which is to be Confirmed, and alſo the E- 


ſtate of Him that is to Confirm, and to Expreſs the Conſideration 


thereof, if ET) Ea a wo 
In ſome Caſes the Confirmation of a) Third Perſon is negdful to 
perfect the Grants of others, as the Grants and Leaſes of a Biſhop 


(not Warranted by the Statute of the 32 H.8. chap. 28. and other 


2 Dyer 40, 

273. 

1 Roll. Abr, 

* 

Dyer 61. 
8's Par- 

Counſ. 

CL Te | 

ap. 10. 


Statutes) muſt be Confirm'd by the Dean and Chapter or Chapters; 


of a ? Dean of His Sole Poſſeiſions By the Chapter, and By the * ” 
ſhop; of a Donative Dean, By the King apd Chapter; of an A. 


deacon or Prebendary, By the Billiop, * Bean and, Chapter. Ik the 


King is Patron of a Prebend, then It mulf be with the Confirmation 


of the King, Dean and Chapter; Grants and Leales of a . 


N F : 52 S008 + 0 e > 2 | 
| ' 4. : g * 1 — — - . 1 _"_ a W 5 - * — — ln 
— a | 
2 wh F 4 75 
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„to bind Their Succeſſors muſt be with the Confirmation of 
1 Ordinary. But if the Ordinary or Biſhop is Patron, The loft. 297. 
Dean and Chapter aſſo ruſt Confirm. The Patron muſt Conſent to b. 329.6. 
the Grant of Sole Corporations that Have not the Abſolute Fee inn 
Them. But the Patron muſt Have the Fee-limple of the Advow- 
ſon to be able to Bind the Parſon s Succeſſor. Otherwiſe the Con- 
grmation is Good only during the Patron's Eſtate. If the Parſo- 
nage or Vicarage is a Donative, the Confirmation is to be by the 
Patron only. VVV 0153: 30900. 

© Tf a Prebendary or Parſon makes a Leaſe for 20 Years, and the; Rep. r. 
8 Demiſe 1 is Confirmed for 10 Years, This is a Good l. 257. a. 
Confirmation for the Whole; and the Addition for Parcel of the Term 


is Repugnant, when the Whole was confirmed before by confirming 


the Leaſe, Demiſe or Eſtate Generally, But if the Land had been 
| Confirmed to the Leſſee for Ten Years, or for any other Part of the 
Term, It had been Good for rhe Ten Years, or Part of the Term on- 
ly; for then there would be no Repugnancy. So may a Confirma- 
tion be of Part of the Land, or of a leſs Number of Acres than were 
granted. So if Tenant for Life makes a Leaſe for a Hundred Years, 
IJIpbe Leffor may confirm either for Part of the Term, or for part of 
the Land, if He hath not confirm'd before the * But an E- 
ſtate of Frec hold cannot be confirm'd for part of the Eſtate; for that 
the Eſtate is Entire, and not ſeveral, as Years are. 


Nez If a Biſhop hath 'Two Chapters, Both muſt Confirm His © Dyer . 
Grants or Leaſes, or elſe His Succeſſor may Avoid Them. And This It. 307. 4. 


Confirmation muſt be made in the Life of the Biſhop and of the Gran-- 


Alſo, if Tenant for Life Grants a Rent-Charge to and his 


' Heirs, A © Third Perſon, (eis.) He in the Reyerſion muſt Confirm * Lit. 529 
it; otherwiſe it is Good only for the Life of Tenant for Life,  * aſt 301.2. 


tk There are Eight ſeveral Diverſities betwixt a Confirmation and a Lit. 516, 
Releaſe; and There are Eight Different Caſes wherein a Confirma- % 
tion and a Releaſe have like Operation in Law. But many of the 295, 2 
Curiqſities of fome kinds of Confirmations and Releaſes are ſupplied 
by Fines to Uſes, by Bargain and Sale and Deed Inroll'd, and by 
"Leafs and Rane 3007 ß) ß , A 
I. 8 An Aſſignment is the Appointing or Setting over a Right to *:Inſt.3or.b. 
Another by 'Theſe Words, (is.) Have Giver, Granted, Afſign'd and He 
Set Over. Have Given or Granted may amount to a Grant, a Feoff- Aue. 
ment, a Gift, a Leaſe, a Releaſe, a Confirmation, a Surrender, &c. 
as hath been ſaid; and it is in the Election of the Party to Uſe Them 
to which of 'Theſe Purpoſes He Will. But a Releaſe,” Confirmation | 
or Surtender, c. cannot Amount to a Grant, &c.: nor a Surrender to 
a Confirmation or Releaſe, &. becauſe Theſe are Peculiar Manners 
of Conveyancing. He that Aſſigns is the Mnor, and He to whom 
| the Thing is Aſſign d is the Agne; who always hath the Thing Aſ- 
ſign d in His Own Right; not as a — 1 5 e e ee ee 
There may be Affienments in Deed and Aſſignments in Law. [See 
Of Covenants,” ſupra) I 
There may be / 


Aſſignment of Lands given in Fee, for Life or Years; 
Of a Mortgage for Years forfeited, the Mortgagor being made a Par- 


A and Terms of the 
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Au Inſtitute of the Book II 
ty and Confirming the Aſſignment, Of an Annuity, Rent- Charge 
C ON 07070007 503 31915% ren big ape Te 
> 3 Rep. 24. If a Leſſee does Aſſign over His Term, h the Leſſor may Chargt 


| 3 1 715. the Leſſee or Aſſignee as He pleaſes; but if He accepts the Rent 5 


3 Cro. 580, the Aſſignee (knowing of the Aſſignment) He hath Determined His 


Election, and cannot afterwards Sue the Leſſee: for the Rent due af. 

ter the Aſſignment. It is certain that He cannot ſue an Adminiſtrator 

i 3 Rep. a3, or an Executor of a Leſſee after an Aſſignment. i But a Leſſor ſhall 
64. not be forc'd to take the Aſſignee for His Tenant. TED Ne. 


* 


A Leafe for Years Rend ring Rent with a Condition, That if the 
Leflee Aſſigneth His Term, the Leſſor may Re-enter. The Leſſec 
Aſſigneth, and the Leſſor Receiveth the Rent of the Aſſignee (not 
k 3 Rep. 64. k knowing of the Aſſignment) It ſhall not Exclude the Leſſor of His 
_ Entry. - For the Leſſee ſhall not take Benefit of His own Fraud. 
1 Noy's Max. If Leſſee for Years Aſſigns over His Term and Dies, I His Execy- 
71. tors ſhall not be charged for Rent Due after His DeceasſGGG. 
In an Aſſignment it is Neceſſary to Have Covenants on the Af. 
ſignor's Part, to Save Harmleſs of Former Rents, Grants and Incum- 
brances; and for the Delivery of Evidences and Deeds; that the Aſ- 
ſignor is Owner in Poſſeſſion, and Hath Power to Grant and Aſſign; 
That the Aſſignee may Quietly Enjoy; to make further Aſſurance, 
Gc. And it is neceſſary to have Covenants on the Aſſignee's Part, To 
pay the Rent, to perform Covenants, GC es. 


- Perkins An m Authority or Truſt cannot be Aſſign'd over, unleſ it be Grant- 
Tit. Grants. 


Seck ed to Him and His Aſſigns. And then it muſt be in Writing [Sce 
Tall. 85. 29 Car. 2. chap! 3.] An Poſſibility, Right of Eutry or Thing in 
Finch. 16,17, Action, or Cauſe of Suit, of Title for Condition Broken cannot be 


2 Tof.214.a. Granted or Aſſign' d over, as hath been ſaid before. [See Of Grants, 


8. ſupra. But See the 32 H. 8. chap. 34. And of the King, Book 1. 
cchap. 2.] A Thing in Action, as a (Statute, Bond, a juſt Debt, is 
© yulgarly ſaid to be aſſignable over: But then One muſt Sue for the 
ſame in the Name of the Aſſignor. So that in Reality, it amounts 

dio little more than a Letter of Attorney to Sue in His Name. One 


« 1 nf 232. may Give or Aſſign over His Bond, c. i. e. the N Parchment, Paper and 


Wax, and the Aſſignee may Keep or Cancel it. [See 7 Jac. i. chap. 
15. What Debts. only, may be Aſſign'd to the King. Matters of 
aſe and Pleaſure Granted to a Perſon cannot be Aſſigned; as to go 
to Church over my Ground, to Dine at my Table, @c. But, Gene- 
rally ſpeaking, Matters of Profit may be Granted over. 


2D the 1 Jac. 1. chap. 15. The Eſtates of Bankrupts may be QM 
Over by the Commiſſioners; and the Aſſignees may Bring Actions in 
their own Names. [See 5 Georg. chap. 24.) OO I, 
By the 10 & 11 W. 3..chap. 23. The Judges Oertficate For N. 
king and Proſecitiug Flons to Convittion, may be Aſſign d over once. 
[see Of Larceny from the Howſe, Book 3. ah 1.87 Ig 10. 
- By the 3 & 4 Ann. chap: 9. All Notes, whereby Any Perſon ſhall 
Promiſe to pay Another, or Order or Bearer, the Money mention'd in 
ſuch Note, ſball be Due and Payable to ſuch: Perſon to whom the 
ſame is made Payable. And ſuch Note payable ro ſuch Perſon, or 
Order, ſhall be Aſſignable over in manner as Inland Bills of Exchange 
are. And the Perſon To whom ſuch Money is payable may maint 5 
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ion for the ſame,” as They might upon ſuch Bill of Exchange. 

wo Perſon to whom' fuch Note ſo Payable, or Order, is ene, 

or Indorſed, may maintain an Action againſt the Perſon who Signed, 

or any who Indorſed the ſame at in Caſe of Inland Bills, And Recover 

Damages and Cofts of Suit, "Pp 

[See more in tho ſaid Statute of Drawing, Accepting or Proteſting 

: _ pos . Inland Bills of Exchange are Aſſignable by Cuſtom. UE Roll. Abr. 

There is a Difference betwixt an Inland Bill of Exchange and a 1 Ventr. ; 12 

Foreign Bill of Exchange, which is made to Return Money beyond 153. 7 

the Seas, For an Inland Bill (without Cuſtom to ſupport it) is but in; tr.. 

the Nature of a Letter; whereas If a Foreign or Inland Bill is Refuſed a Cro. 6, 307. 

to be Accepted, an Action (by the Zaw-Merchant) would always lie 

againſt the Drawer ; and if the Merchant to whom It is directed ſub- 

ſcribes the Bill, It is an Implied Aſſumpſit to pay it. [But now ſee 
the Statutes of the 9 & 10 V. 3. chap. 17. and the 3 & 4 Ann. chap, 

9. at large; and of an 4ſſwmpſit, Book 4. chap. 4.) 


Tz, fn cri os "14 
_ By the 5 Georg. chap. 24. The Lord Chancellor may Aſſign over 

the Bonds of pretended Creditors given to Him, tothe Party Griev'd; 

J.) ee for r Orders, &c. Eaft-India Stock, c. South- Sea 
Stock, c. the eee Ed RS. „ 
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Lows of England. 285 


*% 328 


. RD Lone gy 


112. An Exchange (Excambium) is a Mutual Grant of Equal Inte- 
reft, the One in Exchange for the Other It is made by 'Theſe 
Words, (2:iz.) Have Given, Granted, Confirm'd to 4. and His Heirs 
and Aſſigns for Ever in Exchange for, Oc. In this Conveyance the 
Word 4 Exchange is ſo Appropriated by Law, that it cannot be ex- lat. gc. b. 
| preſſed by other Words. Freeholds do paſs without Livery and Seiſin 
if the Word Exchange is uſed; but it muſt be by Dee. 


fate Given be Equal in Quantity, as Fee-ſimple for Fee-ſimple, Cc. ny — 

But it Matters not whether the Lands be of Equal Value, or of the a. & b. 
fame Nature; ſo that They Concern Lands or Tenements. Neither?“ Ke d. 
is the Quality or Manner of the Eſtate material; for Joyntenants may 
Exchange with Tenants in Common, Gc. An Exchange with the 
King is Good; tho' He is ſeiſed in His Politick Capacity, and a Sub- 

ject in His Natural Capacity. 2. The Word Exchange muſt be uſed. 
3. There muſt be an Execution by Entry in the Life of the Parties. 
For if one Dies before Entry, the Exchange is void. 4. If it be of 
Things that lye in Grant, it muſt be by Deed. F. If Lands lye 

in ſeveral Counties, it ought to be By Deed Indented. So if the 
Things lye in Grant, tho it be in one County. [See the 29 Car. 2. 


chap. 3.1 JI | 5 

This was a Conveyance frequent in © former Times; but now aft. 5e. b. 

ſeldom uſed; except that Parſons ſometimes Exchange their Churches 2 _ 22 

and Reſign Them into the Biſhop's Hands. But this is not a perfect 

Exchange till Both Parties are Inducted. Therefore if Either — be- 
2 OS phony re 


r It is Neceſſary to the Perfection of the Eſtate, 1. That the E- © Lit. 63,64, 
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4 Perk. 584 
G12, ore. 2 
e Perk. 584, 
2 Roll. Abr. 
3 


fore They are Both In 5 
Third Requiſite neccſ] 


7 where 


ccauſe the Eſtate 


bt of His Wife, Oc. 
Eſtate in Remainder 
One Joyntenant 
For Every 
the whole 


7. The Surrenderee muſt be © ſole ſeiſed of His 
or Reverſion, and not, in Joyntenangy. Therefor 
for Life cannot Surrender to His. Companion 1 
in Poſſeſſion 


n Fee. 1 


]Joyntenant js ſeiſed of the 


3 2 — „ „ „r +. * — 8 : : — — . | — — 
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Land. 8. The Surrenderee muſt f Agree to the Surrender, as before Inſt. 335. b. 
obſerved. ! p63 ro oc wn 
Surrenders muſt not be made of Eſtates in Fee-ſfumple.:or : Fee-tatl, 
nor of Rights," or Titles only to Eſtates for Life or Vears; nor yet of 
s Part of an Eſtate for Life or Nears, as of Seven Years out of Ten, 5 Perk 6:5. 


% # - 
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Gc. One may Surrender any Eſtate for Hife n without Livery of NY's Max 
Feiſin; becaufe it is but a Reſtoring the Eſtate again to Him in the i vIag.3 38.2 
immediate Remainder or Reverſion. As one may Surrender an Eſtate 
Abſolutely for Tears, ſa one may Surrender an Eſtate for Years De- 
terminable upon Lives. And Surrenders may. be of Meſſuages, Lands, 
Commons, Rents, or any Things that are Grantable; either Abſo- 
lutely or upon i Condition Precedent or Subſequent. k But where 
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i Perk. 624, 
Things may not paſs by Way of Surrender, It may enure to other Pur- * Perk. 5 7 
: poſes, and take Effect by Way of Grant ; if ther e are ſuſficient Words 5 
in the Deed. 485 135 . 2 tre nt al enen Tito 20905 ie 5 Lo 
If Tenant for Life Grants a l Rent-Charge, and afterwards doth ' :1n0.338.b. 
Surrender His Land; the Rent-Charge ſhall continue notwithſtanding  \ © 
the Sunn, „, I 
m A Surrender in Law is that which is wrought by Operation of Law; = 5 Rep. 11. 
as if One makes a Leaſe for Years to begin at Michaelmas next, and 5 Re 69. 
the Leſſee before Michaelmas takes a New Leaſe for Years to begin 1 1ng : ; "A 
preſently, or at Michaelmas; this is a Surrender in Law of the former 
Leaſe. So if One having a Leaſe, and during the Term takes a new 
Leaſe, this is a Surrender in Law of the former Leaſe. But a Future 
Intereſt cannot be ſurrender d by Deed in Expreſs Words, becauſe 
there is no Reyerſion wherein It may Drown. So that in ſome Caſes 
a Surrender in Law is of greater Force than a Surrender in Deed. 
And this Surrender in Law by taking a New. Leaſe holds / tho the 
ſecond Leaſe is for a u Leſſer Term than the firſt; and tho the ſecond » 5 Rep. 11. 
Leaſe is voidable by a ® Condition, or tho the Second Leaſe is made g 8+ Ty 
to the Leſſee and a Stranger, or to the Leſſee and His Wife, (5c. On2re, e 3 
P If an Officer for Life accepts of Another Grant of the ſame Office * 3 Cro. 198. 
to Himſelf and Another, whether It is a Surrender of the firſt Grant:] * 7597-297 | 
But the Second Leaſe muſt be made of the ſame Thing whereof te 
Firſt Leaſe is made.; muſt, be good in La and not void; and muſt 
Recite the former Leaſe; 4 or elſe perhaps It will not be conſtruod a 4 Roll. Abr. 
Surrender of the formen Leaſe . 599 
A Maſter of an Hoſpital (being a S le Corporation) by the Con- * :Iaft.338.b, 
ſent of His Brethren. makes a Leaſe; for Years of part of their Poſſeſ- e 
ſion, and the Leſſee for Nears is afterwards made Maſter; The Term 
— Drown' d. For One cannot have a Term for Tears in; His Own 
Right; and a Freehgld e Right together: As if a Leſſee | 
for Years takes a Feme Leſſor to Wife. But One may haveia Free- 
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more than if the Leſſee 


% 


+ b 
1 * 


* 


* ” * # Y 6 
\ a , : v 4d 1 A J. „ 
„ 87 A „n ; 
> - % . b 4 x 
* F * 1 2 0 3 LY Y 3 * N ++ 1 + 
: 3 . v: bs £ 1 5 by a i T4 * G * ? 31 17 Fi 
* 2:4 +. a © 4 LS S*»,+ * "2 . N 1 


2 5 4 g 2 
8 > — ucts 3 , * nts . PER ” — 2 
. 4 Mk * — F . n — OT: 2 g - OP: 
: | . : : ; . * 9 * e "> 6 N ws. "I r FTE I 4. 7 5 2 J 
s 1 . Tn RN INES G * 9 " 2 — — an W 2 22 8 ” e „ uh — 8 nf ago ET FIN 2 WW g : - 8 2 
2 Sn : 2”, 2 - . CIED 7 * n 4 bY Te P * — — — —.— 3 _ . — — — os 3 
* hee co — + — er Ro $4 hy "by ra — — = 04.) he re BIS — <> toe — + — 7 — — > Cm * 1 » . * A * TY 2 5 7 WY get : 7 
. G : : | I 2 wok” 8 c F f : 7 —_ 7 y N RC A . * - - 2 . - 
. . . „„ — * 3 3 . ” Ix XL x DIM Tx 8 * fs 4 vs 3 © — - IT» 
- ooo 8 g R A _ £ enn 0 88 4 * 5 5 ? * 0 ha 
r a 8 8 Fo 4 Wo > - 
ky g . K.. 2 1 AE TE 0 


„ Ü a i K. 


—ͤ——— * * 


B30 


ok IL 


„ 


An Inſtitute of the 


By the 29 Car. 2. chap. 3. No Eſtates of Freehold, or of Term for * 
Nears, or any uncertain Intereſt (not being metry or Cuſtomary 
Eſtates) ſhall be Aſſign d, Granted or Surrenared unleſs by Deed, or 
Note in Writing, Signed by the Parties making them, or their 4. 
gents Authorized by Writing, or unleſs by Operation of Law. [See 
of Surrenders in Copyhold Eſtates, chap 1. and Of Leaſes, ante.) 


14. A Revocation and New Declaration is a Deed made Purſuant 


to ſome Proviſo contained in a former Deed or Conveyance ; Giving 


\iloft.237. a, 


Power to Revoke or call back 3 Granted; and by a NewW 
Declaration to Create a New Eſtate of the Lands; after which Re. 
vocation and Declaration the Lands ſhall ſettle accordingly. ſ Theſe 


| Proviſo's containing Power of Revocation are crept into Voluntary 


Conveyances, and are become very frequent, and paſs by raiſing of 
Uſes according to the 27 H. 8. chap. 10. For being Coupled with an 
Uſe They are allow'd to be Good, and not Repugnant to the former 
Eſtates. As if One ſeis d in Fee Covenants to ſtand ſeiſed to the Uſe 


of Himſelf for Life, and after to the Uſe of His Son in Tail, with di- 
vers Remainders over. Provided, That He may revoke any of the 
ſaid Uſes; and afterwards He revokes Them, He is ſeiſed in Fee a- 
gain without Entry or Claim. But in Caſe of a Feoffment or other 
| Conveyance, whereby the Feoftee or Grantee is in By the Common 
Law, Such Proviſo would be merely Repugnant and Voile. 


I) beſe Revocations are favourably Interpreted, becauſe many 


Men's Inheritances depend upon Them. [But See 27 Eliz. chap. 4. 


under the Title who may Purchaſe and Convey, ante. For by that 
Statute Voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by 


4 8 Rep, 82. 


Fraud and Covin to defraud Purchaſors.] 


: Some Things may be Revoked of Courſe, tho They are made ir- 


revocably by Expreſs Words; as a Letter of Attorney, a Submiſſion to 


an Award, a Teſtament or Laſt Will; for 'Theſe of Their Own Na- 


ture are Revocable. LO 


15. A Statute is a Bond or Obligation of Record. 'This Word is 


| alſo uſed for an A of Parliament. But Here it is called a Statute, 


becauſe it is made according to the Form Provided by Statutes or 


Acts of Parliament, 


The Debtor, or He that Enters into the Statute or Bond, is called 


the Recognizor or Conuſor, and the Debtee, or He to whom it IS 


made, is called the Recognizee or Conuſee. 


Statutes are of Three Kinds. A Statute-Merchant, a Statute- Sta- 


ple, a Recognigauce. 


i. A Statute-Merchant was contriv'd for the Security of Merchants 


only; yet at this Day it is uſed by Others, and is become one of the 


Common Aſſurances of the Kingdom. [See the 31 H. 6. chop. 9. 
32 H. 8. chap. 5. and Of Eftates by Statute-Merchart, ay ante] 
2. A Statute-Staple was invented and is uſed only for Merchants 


and Merchandizes of the ſame Staple; and is of the ſame Nature with 


a Statute-Merchant, and moſt properly call'd a Statute-Staple. [See 


the 23 H. 8. chap. 6. 32 H.8. chap. 5. infra.] But Theſe are almoſt 


out of Uſe. [Sce Of Fftates by Statute-Staple, chap. 1. ante. 
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7% the 33 H. 8. chap. 39- All Obligations and Specialties (fv call'd 
f beetle They muſt be Heco and Particularly Pleaded) Due to the 
| King are in the Nature of Statutes-Staple. Ve Lain} art} 

By the 34 & 35 H. 8. chap. 26.46. 94- Perſons having Lands in 
wales are bound by Statutes in England. 5 
Ay the 2) Eliz. chap. 4. Every Statute-Merchant or Staple that is 
taken according to the 23 H. S. chap. 6. muſt be brought to the Clerk of 
Recognizances, within four Months after the Acknowledgment there- 
of. and Enter d in His Office, or elſe ſhall be void againſt Purchaſers 
of Lands chargeable therewith, and againſt His Heirs, Executors, 
| Adminiſtrators and Aſſigns. OO T 


3. But there is a Statute-Staple improperly ſo call'd, which is a 

Recognizance or Bond of Record, Teſtifying that the Recognizor 

doth owe to the Recognizee a Sum of Money, 8 
Recognizances in General are of u ſeveral Sorte. 1 2 Inft. 678; 
1. One Founded upon the Statute of the 23 H. S. chap. 6. For, 
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By the 23 H. 8. chap. 6. The Chief Juſtices of the King's Bench 
and Common Pleas in Term-Time, or (in their Abſence out of the 
Term) the Mayor of the Staple at Weſtminſter, and the Recorder of 
London, joyntly together, ſhall have Power to take Recognizances 
for the Payment of a Debt in this Form, Noverint Univerſi, &c. Aud 
it ſhall be Sealed with the Seal of the Connuſor, and-with the Seal of 
the King appointed for that Purpoſe, and with the Seal of one of the 
Chief Juſtices, or the Seal of the 00 Mayor of the Staple and Recorder, 
& c. The Clerk of the Recognizances ſhall enroll ſuch Obligation, &c. 
The Recognizees, &c. of ſuch Obligations, their Executors and A- 
muniſtrators, ſhall have in Every Point againſt ſuch Recognizor, &c. 
like Proceſs, Execution and Advantage as Hath been Had or made 
upon the Statute-Staple,” &c. And if the Tenant by Execution be E- 
 wifted, He ſhall Have the Remedy provided for Tenants By Execution 
upon the Statute-Staple by the Ad of the 32 Hl. 8. chap. 5. [See the 
32 . 8. chap. 5. For the Continuation of Debts upon Execution: 
And the Expoſition of that Statute 1 Iaſt. 289. b. 2 Iuſt. 678, &c. 

4 Rep. 66.] and the 34 & 35 H. 8. chap. 26. $. 94, 95. Concerning 
: 5 taken in Euglaud by Perſons having Lands, Gc. in 


The Execution upon a Statute or Recognizance purſuant to the 
23 H. 8. chap. 6. is called an Extent. And the Body of the Conu- 
ſor (if He is Lay) and All His Lands, Tenements and Heredita- 
ments that were in His Hands at the Time of the Acknowledging 
the Statute or After, and into whoſe Hands ſoever they come, whe- 
ther Corporeal or Incorporeal, are liable to the Extent. Lands, G. 
that are Copyhold are ſubject to the Extent only During the Life of 
the Conuſor. Goods and Chattels, as Leaſes for Years, Cattle, &c. 
that are in His Own Hands, and not Sold Bond Fide, and for valua- 
ble Conſideration, are liable alſo to the Extet. 
_ * If Two or more joyn in a Recognizance, Oc. The Lands of All 3 Rep n, 
ought Equally to be Charged. ese. This * 
9 Is This 
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288 An Inſtitute of the Book II. 
This Kind of Recognizance may be uſed by Merchants or Any 0. | 
. thers for Payment of Debts, or To ſtrengthen other Aſſurances, © 
 Y1Toft.292.b. Y If a Recognizance is to pay a Hundred Pounds at Five ſeveral 
2 1 95, Days (zig. Twenty Pounds on each Day) preſently after the fir 

1e Rep 128, Failure of Payment One ſhall have Execution upon the Recognizance 

for the Twenty Pounds, and ſhall not tarry till the laſt Day is paſt 


N as in ſome other Caſes; for This is in the Nature of ſevera Jude- 
5 ments. [See Concerning Payment of Rent, Book 2. chap. 2.) © 

| 2. There are other Recognizances that may be taken before the 
| Lord Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chan- 

| cery, a Judge, a Baron of the Exchequer, a Juſtice of Peace, &c. 
F Theſe may be to ſeveral Ends and Purpoſes. But the Proceedings on 
8 theſe Sort of Recognizances are Different from the Proceedings upon 


the Statutes and the Recognizances firſt mention d. The Conuſee 
upon theſe Recognizances ſhall have the ſame Things in Execution 

as ow may Have after a Judgment in the Ring Bench or Common 

[See 11 Ed. 1. Afton Burnell. 13 Ed. 1. De Mercatoribus. 9 

Ed. 3. chap. 9. 13 Eliz. chap. 5. 27 Eliz. chap. 4. 16 & 17 Car. 2. 
chap. 5. 29 . chap. 3. See alſo ho may Purchaſe and Con- - 


j Lens vey, ante, and Of Action of Debt, Judgment, Execution, Cc. 
| == Book 4. chap. 4. poſt. See the 21 Fac. 1. chap. 26. and of Felony, 
oo be 


By the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann. chap. 35. Judg- 
ments, Statutes, Recognizances, &c. ſhall not affect Lands in the 
County of York, unleſs They are Regiftred, & 
. iy the 7 Ann. chap. 20. Statutes, Recognizances and Judgments, 
Pall not bind Lands, &c. in Middleſex, unleſs Euter d in the New 
r 


: rInſt.1722, 16. 2 An Obligation, according to our Common Law, is a Bond 
In 515- containing a Penalty with a Condition for Payment of Money, or 
146. To Do or To Suffer ſome Act or Thing, &c. If it is without Con- 
tes dition, It is call'd a Bi; which is ſometimes with a Penalty, and 
then it is call'd a Pena Bill or Simple Bond. If it is without Seal, 
it is a Single Bill and no Deed. It may be made to an Infant, but if 
It is made by Him, The Obligation is voidable. And It may be made 
to a Feme Covert, but not by Her; for then It is void. [See the 
9 & 10]. z. chap. 17. For Better Payment of Inland Bills of Ex- 
change. 3 & 4 Ann. chap. 9. 6 Ann. chap. 2. Concerning Promiſory 
Notes, &c. and Bills of Exchange.) 3 5 C . 
Ne?ẽe that Enters into the Obligation or Bond is the Obligor, and He 
to whont dis made is the Obe In: 
Here We may Conſider, 1. The Form of an Obligation, 2. The 
Condition of an Obligation, and 3. What Obligations and Conditions 
= are Void. CALM A IT MESS 562 12.5737: 771 e anon: 
Ind. 229. 1. As to the Form, * It may be made in the Firſt or Third Perſon. 
* In the Third Perſon notwithſtanding the 38 Ed. chap. 4. which 
doth Extend only to Obligations made beyond Sea. But the uſual 
Way is Beſt, as Noverint Univerſi per Præſentes Me, &c. Yet my 
Words in Writing on Parchment or Paper, Sealed and in 
L where 
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whereby one doth Acknowleèdge Himſelf Indebted to Another, will 
make a Good Obligation. And tho a Writing made in the Form 
of a b Statute (which the Party Seals and Delivers, but is not Seal'd * 2 Roll. Abr. 
by the King, c.) is not a Good Statute, yet it may be a Good Ob- *. 
gation. _ 5 3 3 3 
183 Bond may be made From One to One, From One to Two, 
Three, &c. From "Two or More to One, From Two or More to 
Two or More. If Two or More are Bound in an Obligation thus, 
Obligamus Nos, without ſaying more, The Obligation is Joynt and — 
not Several. © But if it be thus; Obligamus Nos & Utriumqne No- © Dyer 19. 
ſtrüm, This Obligation is Both Joynt and Several. If the Obligation 5 Ref MM 
is thus, d Memorandum that I. hall pay, &c. It is Good. If one 148 * 
Binds Himſelf to Pay Ten Pounds, and does not ſay te hen, The Noll. Abr. 
HO Obligation-is Good, and the Money is Due Preſently. \ If the Obliga- . Mg 25 
tion is, That I own' my Self indebted to One To be necer paid, The 108. a. 
Obligation is Good and the Solverdam void, and the Money is Pre- 
ſently Due. So if 4. Binds Himſelf to B. in Twenty Pounds to be 
paid to 4. whereas It ſhould be To be paid to B. The Obligation 
is Good and the Solvendum void. If an Obligation is made without 
Binding the f Executor by Name, yet They are Bound. If an Obli- * « laſt. 
gation is made thus, Ohligo me (leaving out Heredes) Executores & Ye. 
Adi uiſtratores Meos, The Executors and Adminiſtrators are bound + Roll. Abr. 
by it, but not the Heir. The King's Debts are payable by the Heir, 12 Ü 
tho He is not named in any Specialty. [See the 33 H. 8. chap. 3 99 por 2285 
s If one Binds His Heirs to pay a Sum of Money, it is void; becauſe 5 Lit. 734. 
the Anceſtor was not bound. Þ Copyhold of lden ſhall not be | . 386.2. 
Aſſets to bind the Heir upon an Obligation. i A Sole Corporation, k Hap" 6. 
as Biſhop, Parſon; Gc. cannot bind their Succefſors, or Take an Obli- 1 Inſt. 18. b. 
gation to Their Succeſſors. For no Chattel can go in Succeſhon, 
[See Concerning The Chamberlain of London, Book 1. chap. S.] But 
- on 2 a Corporation Aggregate, which never Dies, it may Go to 
the Succeiſors. 33% 8 FT „ö 
elf a Bond is made To One and His Heirs, The Heir can never * 2 Inft. 8. a. 
have an Action of Debt upon this Bond made to his Anceſtor and 
His Heirs, = the Exccutor or Adminiſtrator muſt ſue; tho They 
are not nm.... 8 . MIO To 005. 
I An Obligation may be Good tho' it contains Falſe Latin, Falſe ' roRep. 
Eugliſb, or tho' Latin is put for Engltfh, or Engliſh for Latin, if WE. 
the Intent of the Parties may ſufficiently appear. Therefore if Jo- 146, N 
bannen is put for Johannem, Miginti for Viginti, Septunzintis for 1. 
HSeßtuagiutis, Sewteer for Seventeen, Gc. It is Good enough. For 1658 vets 
the Law doth make a Reaſonable and Favourable Conſtruction of 418. N 
Deeds and Conveyances to Support them, if Poſſible, according to 
the Intent of the Parties; but will Reject what is Uncertain. The 
Principal Things contain'd in An Obligation are the Parties and the 
Sum of Money ; and when Both are ſufficiently Expreſſed and Under- 
ſtood without ſtraining, it will ſerve if the Obligation is well Execu- 
ted. The Sum of Money Intended may be often found out by Com- 
paring the Obligation and Condition; becauſe the Obligation is uſual- 
ly in a Double Sum, or thereabout, to the Sum mention d in the 
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Mala Grammatica non vitiat — 1 Inſt. 146. b. 6 Rep. 39. 9 Rep. 48. 
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m 2 Rep. 5. 


2 Roll. Abr. 


— Saund. 


e lnſt. 
5 Rep. 22. 


55 q 5 Rep. 22. 


Ti Rep. 30, 
41. 2 
1 Inſt. 208. a. 


1 Roll. Abr. 


Condition. But if the Obligation is To Do a Collateral Thing 
There will be Greater Difficulty. e 5 e 
If One Binds Himfelf by the Obligation in Opinque agenti; Lihris 
or in gin; apy or Sexgintis Libris, &c. heſe Ob igations are 
void, becauſe the Meaning is Uncertain. But There may be a Re- 
medy in Chancery for ſuch Miſtaxes. 1 5 

If an Obligation Hath not am Date, or a Falſe or Impoſſible Date. 
c. It is a Good Obligation from the Delivery, if Sealed and Deliver. 
ed. If it is made n beyond Sea and Dated at Bourde aux, it may be 
ſued Here in England in what Place the Plaintiff pleaſes, Saying, 4 
Bourdeaux in England in the County of Middleſex, &c. „„ 


N 45 the 33 H. 8. chap. 39. All Obligations and Specialties muſt be 
e To the King thus, Domino Domino Regi, and To no other for 
Hi Die, Solvendum Domino Regi Hæredibus vel Executoribus ſuis. 
And Theſe will Have the Effect M a Statute-Staple, &c. and if Un- 
Paid at the Time of the King's Death, He may Diſpoſe of Them ac- 
_ cordingly, either To His Heirs or Executor. 1 . 


2. The Condition of an Obligation is either Writ under it or Indor- 
ſed; and fo it becomes a Bond Conditional; and if the Condition is 
performed, the Penalty is ſaved. 2 A Single Obligation is taken moſt 
in Favour of the Obligee ; but an Obligation with a Condition is ta- 
ken moſt in Favour of the Obligor. For the Condition is made for 
When the Condition of the Obligation is To Do any Lauful or 
Poſſible Thing, ſuch Condition is Good. P But if the Condition for 
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Payment of Money be made Impoſſible, as to make Payment on the 


39th of February, It ſhall be paid preſently. In all Caſes where the 


Condition of a Bond, Recognizance, (5c. is Poſſible at the Time of 
making the Condition, and before the ſame can be perform'd, The 


Condition becomes impoſſible By the A& of God, or of the 
Law, or of the Obligee, Sc. then the Obligation, Oc. is Sa- 

ved. But if the Condition of a Bond, &c. is impoſſible at the Time 

of making the Condition, the Obligation is Single. Where the Con- 
dition of an Obligation doth conſiſt of Two Parts in the 1 Disjunctive, 
and Both are poſſible at the Time of the Obligation made, and Af- 
terwards one of Them becometh impoſſible by the Act of God, the 


Obligor is not Bound to Perform the other Part; for the Condition is 


made for the Benefit of the Obligor that He might Have His Election 
to perform the One or the Other to ſave the Penalty of the Bond. 
Otherwifſ, If one Part of the Disjunctive was not poſſible to be perform- 
| ed at the Time of the Obligation made, and the Time when the 

Condition was to de pe 8 

If One binds Himſelf to pay Money, Ge. and no © Time is Limi- 
ted, The Money, Oc. is to be paid preſently (i. e.) in Convenient 
Time, if the Act is Tranſitory or not tied to a certain Place. 
If the Act to be Done is Local, or to be Done at a certain 
Place, as to go to Rome, Cc. and the Obligor is to Do the ſole 
Act, and no Time is Limited, The Obligor hath Time During 
His Life to perform it, and cannot be Haſten'd by Requeſt, But 
where the Condition of the Obligation is Local, if the Concurrence 
of the Obligor and Obligee is Requiſite, The Obligee muſt wo: 
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certain Time and Place; and then t 


2 ) 1 | 


Lit. Oo. 7 


Place is named where it ſhall be paid, The Obligor mult at His Pe- 
ril ſeek out the Obligee, if He is within the Kingdom at the Time 
when the Thin 
Deliver Twenty Qu 


5 t u Tf a Place is named and the Money is paid at Any other r Inft. . 
Place, and even Received before the Day, The Condition is Perform- 20. , & b. 


ed. For it was a Duty preſently, and is to be eſteem'd Payment at 1 


6. 
the Day. It is moſt adviſeable to 9 the Money to be paid at a . 
e Obligor, c. is not bound to 
ſeek the Obligee, Oc. in Any other Place, nor to be there longer than 
is Compriz d in the Indenture; nor is the Obligee, c. bound to re- 1 
cCeive it in Any other Place. If a Man is Bound to pay Money at 
* ſeveral Days, the Penalty is not forfeited till All the Days are * 8 Rep. 153. 


paſt. But if the Bond is with a Condition, It may be ſo worded as! Ing. 47-b. 


40 enable the Obligee to Sue the Penalty upon the firſt Default. [See 
Payment of Rent chap. 2. ante, and Action of Debt, Book 4. chap. 4] 
Where the Obligor is To Do any Y Collateral Thing, or which is net „, 106, 


7” Parcel of the Obligation, as To Deliver a Horſe, To ſtand to an A- 207. a. 


ward, Cc. if the Obligor does His Part, and the Obligee reſuſeth, 
The Condition is Perform'd, and the Obligation Diſcharg'd for Ever. 
When the Condition is for Payment of Money, (to the Party, not to 
2 Stranger) then if the Obligee 2 Accepts an Horſe, &c. in Satisfacti- = g Rep. 18. 
on, It is Good. But if the Condition was for the Delivery of a 2 Inft. 212.b. 
Horſe, c. there tho' the Obligee accepts of Money in Lieu of the 
Horſe, &5c. it is no Performance of the Condition. And ſo it is in all 
other Collateral Conditions. Where the Condition is for Payment ß 
Twenty Pounds, The Obligor cannot pay a * Lefſer Sum in Satisfa- 5 Rep. 17. 
Gion of the Whole, becauſe a Leſſer Sum cannot be a Satisfaction * laſt. aa. b. 
for a Greater. But if the Obligee, after He Hath receiv'd Part, doth 
give an Acquittance under His Seal in full Satisfaction of the Whole, 

It is Sufficient. Þ If the Obligor is bound by Condition to pay Ten „ laſt. 


| Pounds at a certain Day, and at the Day the Parties do Account to- 212 b. 213-4. k 


ponies and the Obligee did owe Five Pounds to the Obligor, and 
That Sum is allowed and the Reſidue paid, This is a Good Sa-. 
tisfaction ; tho the Five Pounds was not paid, but by Way of 
If the Condition is To pay Twenty Pounds of Lawful Money of. 8 
Treat Britain, and the Obligor pays the Money in © French, Spaniſh the Las. 
or other Curran: Money by A of Parliament or Proclamation, This er. Coin. 


3 
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the like Tranſitory Act, to the Obligee on a certain Day, and no . 110, 
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42 laſt. 577. 


In All Caſes when the Condition is not performed, 
tion is Forfertedz and till then it cannot be Forfeited. 


® I Iaſt. 
206. a, & b. 
1 Roll. Abr. 
449, 450, 
151, 452. 


Done by the Condition is now beeome Im 
or of the Law; The Obligation is not Fo 


—— Range es * 


* 4 


n 


is a Good Performance of the C 
things is no Good Payment. 


0 Y 
bh 


ution. But a Payment in 4 Par. 


The Obliga- 


the Obligee Himſelf is the © Cauſe of the Breach of the Condition. 
or if He is to do the firſt Act, and will not Do it; or the Thing * 
flible by the A& of God, 
ited, but Diſcharged for 


Ever. MLA OD EBT STS OT DT: PIGS: 6 HE". OL DSL” e r: 
In the Condition of a Counter homd To Save a Surety Harmleſs, 
ſuch General Words (ig.) T6 Fabse Hurmleſt may be ſufficient. But 


it is the Beſt Way (After the Repetition of the Obligation and Con- 


dition) to fix a certain Time for the Payment of the Principal Mo- 


hey, upon Default of which the Penalty of the Harmleſs Bond to 


be Forfeited. Otherwiſe You. will be in Continual Danger of be- 
ing Sued by the neglets of Payment of Him for whom You ws 


Surety. 1 


4 & 5 Ann. ehap. 16. Ia Debt upon Bond, if the Defen- 


By the 


 dant before Action brought hath paid the Principal and Intereft due 


by the Condition or Dey eaZzance, He May lead Payment in Bar. 
And Pending an Action on ſuch Band, Ihe Defendant may bring in 


Principal, Intereft and Cofts in Lat and Equity; aud the Court ſhall 


e Rep 43, 
. 
8 10 Rep. 


11 Rep. 53. 
1 Inſt. 206. b. 


More, That upon a Reverſal of a Judgment recovered upon a 


Bond, f a New Action may be brought upon the Bond, tho formerly : 


the Bond was Cancel d upon the Recovery © «© 
3. Obligations and Conditions are Void if They are 8 Unlauful. 

Alſo The Obligation is Void by the Performance of the Condition, 

or By a Releaſe of it. [See How Deeds are made Void infra]. If 


the Condition is Uncertain or Unintelligible, It is Void, tho the Bond 


is Good. If an Obligation is made to me and Delivered to J. S. for 


5 Rep. 119. 


my Uſe, and when It is Tender d to Me I Do h Diſagree to it, It is 
Void. If an Obligation is made to My Wife and I Difagree to it, It 


is Void, If an Obligation Depends upon, or is Neceſlary to ſome 
other Deed, and the Deed becomes Void, The Obligation is alſo 
Void. [See Of Conditions, ſupra.) 


By the 23 H. 6. chap. 10. Obligations of Any Perſon in Ward for 


£ Appearance at the Day mention d in the Writ are Void, If They are 
uo . To the Sheriff, and in ſuch manner as by that Statute is ap- 


See the 33 H. 8. chap. 39. and Of Statutes, ſupra.” 


Bs) the 5 &6 Ed. 6. chap. 16. Bonds that concern the Buying and 
Selling of Offices are Void. . Wet | 


tual Livines Contrary to the 13 Eliz. chap. 20. are made Void. 


procure a Return of a Member of Parliament, contrary to the laſt 


By the 13 Eliz. chap. 5. Bondi, &c. made to Avoid the Debt or 
Duty of Others ſhall (as to the Party whoſe Debt or Duty is endea- 
coured to be. Aid] be tf. 
Es the 14 Eliz. 11. All Bonds with Conditions for Enjoying Siri: 


By the 7 & 8. W. 3. chap. 7. All Contracts and Securities given t0 


3 Deter- | 


ation in the Houſe of 1 07 the'R : of Election POR ET 
—— or of moe Perſons han ar of the Big by the Writ, Ke. 
1 7 7 x ay a> 14. All Inflrataent: and Agreements for 
Farming or 3 Money «pon Briefs are declared vid. 
And the We 45:40 5 5004. for the Le of the Sufferers, ta 
be recovered Aon. 8 Hop if bt, Bill, Plaint or Infirmation,. 

n. 8 ell. 2. 


V ibe 12 220 ap. 11. Bonds upon Execſice Ujury are 
Paid. 


The 16 3 2. chap, 7. andthe 9 Ann. chap 14. . Al Seca: 
rities Obrain d by Gaming Void. 


* \ 


17. Ai Defeazance (From Defaire, 'To Defeat 1 4 ai ib. 


- Condition Relating. to a Deed, which being Performed, The Ack is 250. b. 37. 


' Defeated or made Void. The Difference betwixt a Condition and a 2a 
— 4 is That the Condition is inſerted in the Deed, and a 1 
Defeazance is uſually a Deed by. itſelf Relating jo Another Deed : 
Therefore to make a. Good Defeazance It muſt be, . By Deed, 2.]t 
muſt Recite the Deed it relates to, or at leaſt the "Ra material Part 
of it, z. It muſt be made between the ſame Perſons t at were Par- 
ties to the Firſt Deed. 4. It muſt be made at the Time or after 
3 not Before it. 5. It muſt be made of a Thing De- 
Eſtates of Mb 15. rg Years, Rents, 8 Con- 
: Fan Covenants, by mutual Conſent, may be Subject to a De- 
feazance or Diſcharge. But the Practice is to make Defeazances upon 
Statutes, Obligations and Judgments. 3 Exe Wa, wy. 
be Defated At the Time or at any Time Afterwards. "= 
Statutes, Obligations and Judgments. But Inheritances Ebac ta 
Livery, Gg. cannot be Defeated afterwards, tho' They may At the 
Time * ” 3 8 
18. Deviſe (From Heeiſer, To Speak) is a Bec veathir of * 1 Inf 
Lands and Tenements by Laſt Will in To Sore 1 He 42 gives ng of circa 
his Lands in this Manner is the Dei ſor, and He To whom the Lands 
are Given, the Deoiſce. A 7 eftament rather concerns Goods oY 
_ Chattels, of which I ſhall ſpeak in the 6h Chapter ; tho' 'Theſe 
: Words, De Teſtament and Laft Vill are often Confounded. 
A Deviſe in Writing is no Deed, but an Inſtrument, by which 12 lad. 
Lands are convey'd, I am ſpeaking of Deeds or Inſtruments 3386. 
A Woman Covert, An Infant, Ideot or Non Compos A cannot 
5 make a Deviſe of Lands. A Woman Covert cannot do it with the 
_ Conſent of Her Husband. nd, and 4% 35 H. 8, chap. 5. I ® If a Single, 4Rep. 61, 
Woman doth Deviſe Lan A afterwards Takes a n It is a 1 Lev. 6. 
2 Countermand of the Will. 
Land and 'Tenements were Deviſeable by 0 Cuſtom only. For at * 
Common Law in Favour of Heirs No Lands or Tenements in Fee- , int. 1 
ſimple were Deviſeable by Laſt Will; nor could They be 'Transſerr'd 


from one to Another but by ſolemn AE 494 Sin, Matter o& mo 
cord or loony Wanne But os Y 


*. . ” N 
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* ** — * . — 


Que Iacantinemi faut ine Videntar. 1 luſt. 236. b. 2 Rep. 71. 
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* 3 Rep. 30, By the 52 H. 8. FREY > x Fl 44 K 8. cha 5. „ I Perſon . 
2 Eſtate in Fee-ſimple, or in Beg o/ in . wo WES 
fimple, of an w Manor, &c. ſhall have full 450 5 LAN To: Give, = 
Di 0 Will or Deviſe to any Perſon or Perſoirs (except' Bodies Pole 
tick or Corporate) [See Book 1. chap. 8.] by his Laſt Will and Tefta- 
ment in Writing, or otherwiſe by any other 22 laofully Executed in 
His Lifetime, All His Manors, &c. at His own Free Will and Plea. 
fare; except That Mills and Teftaments of Manors, Lands, &c. by 
2 Infants, Tators, Perſons of wean 0 ſhall hos 
be Good in Law. 


Rep.. 5 The 3 4 H. 8. is dut an Explanation # the'y 2 H. 8. N 


Bodies Pol itick and Corporate are only exce Sl but Companies 
not Incorporated: are included. [See 23 hr 8. cha 10. hap. 4. 
Of Mortmain. * 3 . 
Theſe Acts as to the other parts of Them which Relate to the Te- p 
nure of the Lands, Gg. are alter'd by the 12 Cur. 2. chap. 1 


lit. 366. 4 So that now By theſe Statutes A Man that Hath Lands in Fre 
hav 122.0 ſimple may Deviſe His Lands, Tenements, Rents, Reverſions in _ 
*.. ">..." Fee: tail, for Life or Vears, Abſolutely or Conditionally, a 


His Pleaſure; and this without Livery and Seiſin or Attornment of Te- 
nants, or without naming an Executor, becauſe the Deviſe is made 
by Vertue of an Act of Parliament. 


Flond. Lands Purchaſed after the making of the Wil cannot paſs with- 


4.49 out a New Publication by the Deviſor. 


co ind ra. Lands in ! Tail are not Deviſeable By Will, nor pool Lands, 


115. unleſs by Surrender to the Uſe of One's Laſt Will. [See As to the Me- 
thod of pwn. Copyhold Eftates, chap. 1. ante.] One that Hath a 


Leaſe for 7ears Lands might aan Deviſe the ſame as Other Goods 
and Chattels. 

3 Statutes of Wills d not T ake away a Cuſtom, to Deviſe : 
Lan | | 


By the 29 Car. 4 G 1g Eftare held pur auter ne, or the 
Life of Another, ſhall be Dooiſeable by by Will. | 

But all Deviſes of Lands and een, devi ſeable bly by hy 
Statutes Milt or By force of Cuſtom muſt be in Writing, Sioned | 4 | 
the Deviſor, or ſome other in His Preſence by His Direction, and Su 
* bed in His Preſence By T bree Witneſſes « at leaft, or elſe" to be ut- 


teriy Void. 

* by the ſaid Statute, No Deviſe in Mri riting ſhall be retake 2 

2 ut by Writing Signied in the Preſence of T hree or Four Witneſſes, 
2 E 


Preſence by His Conſent. 
A Will being Written with the Teſtator' 8. 8 and a Begins 5 


; Lev. 1. ning, I 4. B. Go. was adjudged to be 4 Good t Signing. For the 


| Statute does not Direct whether the Signing ſhall be at Top r N 5 


_ » Danv. Abre tom of the Will. ® Sealing is not Neceſſary. But if there is a Sealing, 


it. Devi ſe = 7 2 . e 
It is a Signing too. And Note, That It is not ſaid in the Former 
Part of the Act T hat the bh — DE] in rk PICO id TP ” 


Witneſles, | EM 3 | 8 TL Tf | 
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Chap 3. Laws of England. . 


* 


If The Second Will cannot be Found, and the Contents of it are 
unknown, It is no Revocation of the Former Will. 
When a Deviſe is perfected By the Death of the Teſtator, It as 
much Alters the Property of Lands as Acts Executed by Decd in His 
Life-time. Hereby Deſcents are prevented. And therefoae He that 
takes Lands by Deviſe is in the Nature of a Purchaſer. * So that Lit. 167, 
when one Seiſed in Fee Deviſeth in Tail, for Life or Years, The 1 Inf. 111. . 
Deviſee may Enter; for the Frechold or Intereſt in Law is in the 
Deviſee before He Doth Enter. The Executors have nothing to do 
in this Caſe ; and therefore Their Aſſent is not to be Expected. 
. are many Things Good by a Deoviſe which are not Good 
by Deea. 3 5 ff 
5A Man may by Will Give Lands to His Y Mie, becauſe the De- „Lit 168. 
viſe does not take Effect till after the Deceaſe of the Husband. If iInſt. 112.b. 
one doth Deviſe That after the Deceaſe of His Wife His Son and 
Heir ſhall Have the Houſe wherein He Dwells, 2 ſhe ſhall have it - Terms of 
for Her Life, tho' not Deviſed unto Her By Expreſs Words. 2 Yet a the Law. w. 
Feme- Covert Seiſed of Lands in Fee cannot Deviſe Them to Her Noe 
Husband, becauſe at the making of the Will She was under the 1% © 
Power of Her Husband; and the Law intendeth that She made ſuch * Lit. 166. 
a Will by the Coercion of Her Husband. [See Of Hucband and Mife, lat. 112. b. 
JJ EE. 
"8 Fil Grant and the Laſt Will is of Greateſt Force. For a 
Will may be Countermanded by a Later Will, even till the Time 
of the Death of the Devifor. ))) 8 5 
A Deviſe or Feſtament is to be Favourably Expounded accord- » Lit. 4866. 
ing to the Meaning of the Deviſor or Teſtator. And therefore If one Terms of the 
doth Deviſe by His Will All His Lands and 'Tenements, By Vertue of - tat 
the Word Tenements Even Thoſe Lands ſhall paſs which the Deviſor Inſt. 112.b. 
hath in Reverſion. 3 %%% ( + 
If Lands are Deviſed to a Man © For Ever, or to Him and His Af „ © 
ſigns For Ever (without the Word Heirs) The Deviſee ſhall Have a 1 
| Ein | If He Deviſe His Lands to Another d To do with it as Law, "rx 
He Ne This is a Feo-ſimple. | 


e = PE 8 

I ̃ one by His Laſt Will and Teſtament Deviſeth Lands or Te- ! 19%; 9-5: 

nements To a Man and His Hirt e Male, This is an Eſtate © Terms of 
In Tail in TO Will, | the Law ſupplying the Words, Of - His the Law. v. 7 


Body. © © Deviſe, 
if a Leaſe for 


RET + 1 %% 1 at. 27. . 
"i Tears is given by Teſtament to One and His f Heirs, Terms of the 
| the Heir ſhall Have it; for Heir is a Name of Purchaſe in this Caſe. LOW. 9: 
But if It Had been-the Heirs Males of His Body, the Executors ſhall * Noy's Max. 
have it; for a Term cannot be Entail'd: A Leaſe for Years may be 4% 
Deviſed for Life with a 6 Remainder ver. | Roll As. 
„Many Words in a Will do make a h Condition, which make no 9's 
= 3 ENG as before Hath been Obſerved./ [Sce Of Condi- , . 98, 
tin, ,,, . r 
In a Will where there are i Diveas Deviſes of the ſame Thing, The ! V-"t 5. 
Laſt Deviſe taketh Place, 0070 FF 8 8 5 | 
In theſe Inſtances (amongſt Others) The Conſtruction of a Deviſe i Plowd: 
and a Deed do differ. „ TY Haun 
- When you intend to Deviſe your Lands by Will, 1. Make It by. * Rep. 36. 
Good Advice while you are in perfect Health. 2. If your Will cons ; 


cerns Inheritance make it Indented, and leave one Part with a Friend, 
5 leſt 
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Ali Inſtitute of the Book II. 


* 


loſt after your Death It be Suppreſſed. 3. At the Time of the pub⸗ 
lication of your Will call Three Credible Witneſſes at leaſt to Su b. 


ſcribe their Names to it in your Preſence. [See the 29 Car. 2. chap. 3. 


4. If it may be, Let the whole Will be Written in One Hand, and 


in One Parchment or Paper for Fear of Alteration; 5. Let the Hand 
and Scal of the Deviſor be Set to it; 6. If It be in ſeveral Parts, Let 


the Deviſor's Hand and Seal, and the Names of the Witneſſes, be 


Subſcribed to each Part, 7. If there be Any Interlining or Raſure in 
the Will, Let a Memorandum be made of it. 8. If you make any 
Revocation of your Will make it by Writing with Good Advice: 
[Scc again 29 Car. 2. chap. 3. | | N 
By the 3 & 4 W. & M. chap. 14. An Act To Relieve Creditors 
againſt Fraudulent Deviſes, It is Enacted, That , JJills concerning 
Landi, or any Rents, Profits, Term or Charge out of the ſame, 


ephereaf the Deoiſors ſhall be Seiſed in Fee-ſumple, in Poſſeſſion, Re- 


_ verſion or Remainder, ſhall be Deemed To be Fraudulent and Void 
 azainſt Creditors upon Bonds or other Specialties, their Executors, 


Debt againſt the Heirs at Law and ſuch Deviſees joyntly. 


_ened before Action brought. | See 2 Dans. Abridg. Tit. Deviſes.] 


1 Roll. Abr. 
. 
un 5 Rep. 119. 
10 Rep 92. 


28 


I Inſt. 225. a. 
1 Cro. 626, 
| 627. | 


3 Cro. 399. 
2 Roll. Abr. 
28, 29. | 
® 5 Rep. 23, 
11 : 


11 Rep. 28. 


2 Roll. Abr. 


30. 


Adminiſtrators, &c. And ſuch Creditors ſhall Have their Action of 


. 


| Deviſees made liable by this Act ſpall be made chargeable as the 
Fleir at Law is by Force of this Act, tho the Land Deviſed be Ali- 

See the 2 Ann. chap. 4. 5 Ann. chap. 18. 6 Ann, chap. 35. For 
Regiſtring Mills, &c. that Concern Lands in the County of York. 
7 Ann. chap. 20. For Regiſtring Mille, &c. that concern Lands in 
in the County of Middleſcx. 3 Georg. chap. 18. For Inrolling Wills 
of Papiſts in One of the Courts of Record at Neſtmiuſter, or at the _ 
Quarter-Seſhons where the Manors, Lands, (5c. Lie, within Six Months 
after the Teſtator's Death. „ | e 


heſe are the ſeveral Sorts of Conv2yances. Yet it is to be Obſer- 
. ved, That there are Divers other Kinds of Deeds. For every Agrec- 


ment in Writing Sealed and Delivered is a Deed; as Commiſſions, 


' Authorities, Licences, and ſeveral other Inſtruments concerning Mer- 


chants and other Affairs. I come now to ſhew. 
5. How Deeds are made Foid. i ond 
I Tho' a Deed is well made, Sealed and Delivered and well Te- 
ſtified By Witneſſes, yet It may be made cid, when Got by Corrupt 
Agreement or Fraud; or when Got by Force or by putting into a 
Juſt m Fear of One's Perſon, or by Dareſs or Impriſonment ; or it 


may be made Void By Reaſon of Infancy or Coverture, or Unſound- 
meſs of Mind, For Incertainty, By Diſagreement of Him for whoſe 


Uſe, &'c. by * Raſure or Interlining without Conſent ; A Raſure or 
Interlining ſhall be preſumed to be made at the Time of making the 
Deed, if the contrary is not proved.“ By Breaking off the Seal, By 
Concord, Releaſe, &c. By Fudement of Court. 5 

Having now ſhewed How Property in Lands may be gain'd By Oc- 
upancy, Deſcent, and Purchaſe, 1 proceed to ſet forth How Proper- 
ty in Lands may be gain'd by Preſcription and Eſcheat. | 


| 1 3 ; 18 8 ML hn dd. . hn eee 3 DO Fa "UM ME - 24 29 7 
195 a - | | | 
* 


IV. p Preſcription is a Title by Uſe and Time, allow'd by Law. By Preſerig 
It 9 0 1 e or Purchaſe Originally. 4 To make ſuch a Ti- tion, 5 
tle to an Inheritance, The Time by Common Law is Time whereof . 
there is no Memory of Man to the Contrary ; which is no Limited 4 Lit. 170. 
Time. By States Preſcription may be within Memory. = 12 115. 
A Preſcription properly ſo called, (as It relates to an Inheritance) . tag. 95, 96, 
is to be Time out of Mind, and is for the moſt part Perſonal; being 238, 653. 
made in the Name of a certain Perſon and His Anceſtors, or thoſe © 10 * 
' whoſe Eſtate He has, or of a Body Politick and their Predeceſſors; Ind. 113. b. 
as when J. S. Seiſed of the Manor of D. in Fee ſhews that He and 1 * 3 
His Anceſtors, and All Thoſe whoſe Eſtate He Hath in the ſaid Ma- 38z, = 
nor, have Time out of Mind of Man Had and Uſed to Have Con- 
mon of Paſture, c. in ſuch a Place, (being the Land of Another) as ap- 
_ pertaining to the ſaid Manor. Tenant in Fee-{imple ought to Preſcribe 
in His own Name: Tenant for Life, Vears, At Will, in the Name of 
Him who hath Fee. Natural Perſons cannot gain or be charged by 
a General Preſcription from their Anceſtors; tho Bodies Politick may 
gain or be bound by Preſcription oy. He that would have a Thing 
that lies in &rant by Preſcription, muſt preſcribe in Himſelf and His 
Anceſtors, whoſe Heir He is by Deſcent; not in Himſelf and thoſe 
whoſe Eſtate He has; (unleſs the Que Fftate is but a Conveyance to 
the Thing claim'd by Preſcription, as in the former Caſe) for He can- 
not have Their Eſtate that lies in Grant without Deed, which ought 
to be ſhew'd to the Court. But of Things that are appendant to a 
Manor, Lands or 'Tenements, It is Otherwiſe; becauſe the Manor, © Þ 
&c. might paſs without Deed. © Nothing can be preſcribed for, Finch. 132. 
which cannot be raiſed by Grant at rhis-Day. One cannot make „Noll A“ 
Title to Land By Preſcription, but only to Rent or Profit out of 264, 
Land. It Relates to a { Fee-limple, andi is always applied to Incor- | + Rep. 31, 
poreal Inheritances, I am ſpeaking of Preſcription ſtrictly taken. A nin 
Cuſtom is Local, and is alledged in no Perſon; but is within ſome 2 Iaſt 720. 
Manor or other Place: As That There is ſuch a Cuſtom Time out Rep. 66. 
of Mind within the Manor of A. that All the Copyholders of the ſaid — 
Manor Have Had and uſed to Have Common of Paſture, c. in ſuch 
a Waſte of the Lord, Parcel of the ſaid Manor, Gr. 


Thus it muſt be when a Copyholder alledges a Cuſtom a 
Lord. For a Copyholder cannot lay a'Prefcription in Himſelf and 
His Anceſtors by "Reaſon of the Baſeneſs of His Tenure. Therefore 
This is Allow'd for Neceſſity. But when He claimeth Common dr 
Other Profit in the Soil of a Stranger, He mult Preſcribe in the Name 
K the Lord of the Manor, (viz.) That the Lord of the Manor and 

All His Anceſtors, and All Thoſe whoſe Eſtate He had have had 
Common, Go. in ſuch a Place for Themſelves and Tenants at Will, 
Sc. Cuſtom (I fay) is Local, and Alledged in no Perſon; and this 
ſerveth for Them who cannot Preſcribe in their own Name, nor in 
the Name of any certain Perſon, as Inhabitants of a Town, Oc. Al- 
fo a Cuſtom may be alledged when It is referr d to Inſenſib e Wings 
That All ſuch Lands are Deviſeable GG. ot wit 


againſt His 
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298 An Inſtitute of the 


0 Bu to ſpeak in General of Cuſtoms and Preſcriptions without Di 
inction. EE Hops 3 
tr Iaſt. To Cuſtoms and Preſcriptions, * Poſſeſſion and Time are inſopara - 
113 b. 14. bly Incident. Poſeſtoz muſt be Long, Continual and Peaceable, 
ey - Tine (as hath been ſaid) by Common Law muſt be beyond the Me- 
mory of Man. But If there is a Sufficient Proof by Record or Wri- 
ting to the Contrary, Then It is within the Memory of Man, See 
Of Cyfloms in the Introduition.] = OT | 1 
* Roll. u A Preſcription muſt not be laid in an Uzcertainty or in the 
= 265, Di. junctive, nor againſt the Publick Good, as To Do a Thing which 
Te is a Nuſance, Oc. nor againſt Reaſon or Religion, nor as To a mere 
_.__ Negative. 1 „ e oe en IES 
* . x Tenants in Common may be By Preſcription ; but not Joynte- 
4 boy b. nants, becauſe there is Survivorſhip betwixt Them; nor Tenants at 
Will. In that Caſe of Tenancy in Common One may make Title to 
7 2 Roll. Lands by Preſcription. J An Attorney at Law may preſcribe That 
Abe. 257 He and All the Attorneys of the Court Have uſed to Have Time 
1 Vent. 386, out of Mind ſuch a Privilege, &c. Such a Preſcription may be in Ge- 
Rep. 6o. neral ; and It is called here a Preſcription, becauſe It is applied to 
Per ſonc, not to a Place. It may be laid in a Great many, where It 
tends but to claim an Eaſement or Diſcharge, not Matter of Intereſt 
and Profit, A Man may preſcribe 'That All the Inhabitants of the 
Pariſh Have uſed to be Buried in the Churchyard, Cc. tho they are 
Br. 13 t 
»Rep.28. No one can Preſcribe againſt the * King, where He Hath an Eſtate 
1 8 ws > Permanent, and a Certain Intereſt, nor againſt an A& of Parliament, 


& b. None can Preſcribe directly to Goods and Chattels of Traytors, Fe- 
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0 lons, Felons of Themſelves, Fugitives, of Thoſe that are put in the 
a . Exigent, Deodands, Conuſance of Pleas, to make a Corporation, to 
Ss: make a Coroner, c. But One may make Title by Uſage or Pre- 
1 Reign only to Treaſure-Trove, Waifs, Eſtrays, Wreck of Sea, To 
Hold Pleas, Court-Leets, Hundreds, To Have a Park, Warren, Roy- 


al Fiſhes, Fairs, Markets, Frank Foldage, the Keeping of a Goal, 

| 2 to have a Corporation by Preſcription, c. [See Of Franchiſes, 

this dated roonnd) Up be ont gt 

CO The Title being Once Gain'd By Cuſtom or Preſcription, It ean- 
nt. not be loſt By * eres of the Pofeſor for Ten or Twenty 
114. b Years; but it may be loſt By Interruption in the Right; as if one hath | 
2Int.653, had a Rent or Common By Preſcription, Unity of Poſſeſſion (or a 
2 Katt. Abr. Poſſeſſion of the Land with the Rent or Common) of as High and 
7. Durable Eſtate, is an Interruption in the Right. A Modus Deęci man. 
di being alledged by Preſcription for Tithes of Lambs; The Pay- 

ment of Tithe-Lamb in Specie for Twenty Years laſt paſt did not 
Deſtroy the Preſcription. If one that hath Title to a Common by 
Preſcription taketh a Leaſe of the Land, After the Expiration of the 

Leaſe, He may ſtill claim by Preſcription, For the Suſpenſion. was 

3 only of the Poſſeſſion. 3 J nn ON DONS DUDES > OSS a 
„ Rep. 87, ® Tho' a Houſe or Mill falleth By Default of the Owner, or O. 
therwiſe, He may Rebuild it upon the ſame Foundation; W. * a 

W 2 i” | 'Y Thoſ 


| | 
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chap 3. Laws of England. 299 


| ſcription and alſo By 
Prefeription, It mall 


Laſia than an Aeſuiring. 


| Thi . that were Appendant or Appurtenant to it ſhall con- 
Toy I Corporation that Hath Privileges by Grant or Preſcription, 
tho' They are Incorporated by Another Name, yet the New Body 


ſhall Have All the Privileges that the Old One had. {See Of Corpo- 


%. Pooh 1. chap. 8. © If a Court Held by Preſeription is © * Roll. 
2 = Con e by the King's Letters Parents, This does 
not Deſtroy the Preſcription ; But the Court may be Held by Pre- 
ſcription as before. ( 850 And if one Claims any Thing By Pre- 

arter, If the Charter is nor Contrary to the 
be Good By way of Confirmation, as ſome 


* hat Hath been ſaid Concerning Cuſtome with Relation to Afr 
of Parliament, The ſame may, be ſaid of Preſcriptions. [See Of 


_ Cuſtoms in the Iutroducti om, and of Tithes, chap. 2. ante.| 


I ſhall ſpeak of the Time of Limitation of JÞrits and ATions 


% * 


| when I come to Treat of Mons. [See Book 4. chap. 4.] I have ſpo- 
ken already of Title By Preſcription in Lands By Fine and Non-claimm; 

And of the Title to Things Moveable By Buying in Market Overt, By 

Waif, Stray, Wrecks Cc. [See then at large Of Fines and Of Han- 
chiſes, ſupra.) 33% Goon pm eY . 


d By the Canon Law the utmoſt Limit of Preſcription is but Forty 4 2 taft. 649, 


| Years. But this Preſcription is not Allow'd by the Common Law. 63, 654. 
Now, upon what hath been ſaid Concerning N you may _ 
Obſerve, That a Preſcription properly ſo taken is a N 
of a real Intereſt of Profit in the Land of Another; which muſt be 
ſtrictly Pleaded according to certain Rules; and that They are not 
| like Cuſtoms or improper Preſcriptions that are by way of Diſcharge, 

or for Eaſements, or for Matters of Perſonal Fxemption or Privilege. 


itle or Claim 


. property in Lands, Ge. may be Acquired By E/cheat. Here By klebest. | 


the Inheritance is caſt upon the Lord, otherwiſe than by Deſcent or 
' Purchaſe, Of which ſee in the next Chapter, y Deſcent c 


% 


 _ Thus Lands, Tenements and Hereditaments may be Acquired By 
Occupancy, Deſcent, Purchaſe, Preſcription and Eſcheat, I procecd 


to ſhew How 'They may be Forfeited or Loft ; which may be call'd a 


Way of Acquiting too in reſpect of the Perſons that Gain by the 
Loſs. But the Method will be more Diſtinct, If I do call it rather a 


4 


i 
FI laſt. 23. b. 
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(ie r. By Alienation of a Particular Tenant. 2. By 
| Alienation in Mortmain. '.3. By Non-performance of 


1 Condition.” 4; By Waſte! - 5.'By Bankripey. 6, By 


How Eſtates: © 


in Lands, & c. 
may be For- 
feited or 


Loſt. 


r ne 32" — NI 5 | 

Eſcheat. 7. By Diſſeifm, Abatement, and Jntruſjon. 
X N ; _ 4810 5 0427 I 4 yur 1 | 671 151701 1 0 455 2 5 1 A 
"Ouching the For/eitrire of Lands, Tenements and Heredita- 
ments in. Giminal Caſes, I ſhall ſpeak in the 37% Book under 


the Title Forfeiture. Here J intend only To ſhew Hout Eſtates in 


Landi, &c. may be Loft in Civil: Caſos, as By the Alienation of a 
Particular 'Fenant, By Alienation in NMorrmain, By Now-Performance 


. 
a * 
& 


. 


of a Condition; By Maſte, By Bankrupcy, By Eſcheat; By Diſſerfen,; 


By Allens 
tion of Parti- 


cular Te- 


nent. 


1 Inſt; 


251. a. & b. 
252. 3, | 


8 Rep. 44. 


Diveſtec 


Aba. ement and Intruſion. 1 


I. © An Alienation is a Transferring One's Right and Property to 


Another. But ſome Alienations are forbidden; As an Alienation By 


a Particular Tenant; (as By a Tenant for Life; Ge.) which infers a 


Forfeiture of the Eſtate. This Forfeiture may be either; f. f In 


Pais, or in the Country out of a Court of Record, as where a Parti- 


cular Tenant (not being: an Infant or Feme-Covert) maketh Over a 


Greater Eſtate, that lieth in Livery, than He may Lawfully make, 
whereby the Remainder or Reverſion is Diveſted. But in Caſe of 
the King It is a Forfeiture, tho the Remainder or Reverſion is not 


out of Him: Therefore, if Leſſee for Life by Livery Alien- 


| eth in Fee, or Leſſee for Life maketh a Leaſe for the Life of Another, 
or a Gift in Tail, It is-a Forfeiture of His Eſtate, © Thus it is if Te- 


nant in Tail after Poſſibility of Ifſue Extinct, Tenant By the Curteſy, 


Tenant in Dower, Tenant for Another's Life, 'Tenant for Years, By 


4 Rep 23. 


Statute-Merchant, Staple or Elegit, do make a greater Eſtate than 
They Lawfully may make: '8 But if a Copyholder for Life Surren- 


ders to the Uſe of Another in Fee, This is no Forfeiture; for the E- 


ſtate paſſeth by Furrender to the Lord, and not by Lisceryr. A Parti- 
cular Eſtate of any Thing that lies in rant cannot be Forfeited by 


Grant in Fee by Deed. For nothing can paſs thereby but what may 


Lawfully paſs. 2. By Record, as by Alienation in Levying a Fine, 
or Suffering a Common Recovery of Lands, Cc. whether It diveſt the 
Reverſion or Remainder, as in caſe of Things lying in Livery, or doth 
not diveſt them; as in Caſe of Things lying in Grant, or by C £4 
à Greater Eſtate in a Court of Record; By Afirming the Remain- 


Reverſion to be in Himſelf, and Tenant for Life confeſſeth t 


der or Reverſion to be in a Stranger; as if a Stranger ＋ the 
e Action, 


Gc. This is a Forfeiture. 


h 1]aſt.233.b. 


2234. d. 


1 Rep. 67, 


h Where There is a Forfeiture y Alienation of the Particular Te- 
nant, Eſtates by Him made and mean Charges ſhall not 8 | 


1 3 


PIR 3 1 4 


© Nemo Debet Rem ſuars ſuue Facto aut Deſelta ſuo Amittere, 1 Inft, 263. 4.4 
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[Sce Of Fines and Recoveries, cpp. . ante;. And as to Furfeiture of 
Copy hold Lands, See Of an Eſtate by Ch of Ch, Noll, chap. 1. 
Ante; As to Forfeiture of Offices, See chap. 2. Ante: Hom 
| FFC IOLITEE. DG OT 4: DIDPTRIC. 715i | 
By the 11 H. 7, chap. 20. Certain Aienntious madeoby: He Witecef 
he Lands of the Deceaſed Furbhaud hall he bid, "dud He to chow: 
the Land ſhould come after the Deut h f ue Wife muy Enter, as if 
the Wife were Dead: See 6 Ed. i. chap. 74134 H. 8. chap. 36. 
F rr 


II. A Forfeiture of Lands, Sc. may be By Mie natiom in Mort main. By Alienz-. 
i Mortmain (Mort Muin, a Dead Hand) is an Alienation of Lands min Mort- 


ain 


” «4 N J Ta 48 , Wh 1 IT. = Wy . main. 
and Tenements to Any Corporation Sole or Aggregate, Eccleſiaſtical r Ing. a. b. 


or Temporal. The Name of Mortmain is taken from the Effect; 2 Inſt. 75. 
becauſe the Lords (or Landlords) had nothing from the Alienee, no 
more than from a Dead Hand. For By Alienation in Mortmain, 
D 


k An Appropriation of an Advowſon is a Mortmain, or a Grant of * F N. B. 223. 


an Adyowſon in Fee to a Sole or Aggregate Corporation, and a Rent 3 f 1 


Extinct by a Releaſe to a Corporation. Butithe Grant of an Annui- .5 Rep. 36. 


ty cannot be a Mortmain, becauſe it chargeth the Perſon only nor 7 Rep. 26. 


9 Rep. 96. | 


an Appropriation of Tithes, becauſe they are Things merely Spiri- 7 laſt. 361, 


| tual; the Cognizance whereof Regularly belongs to the Eceleſiaſti- 640. 
The Foundation of All the Statutes of Mortmain was Magna 
Charta (vis) the 9 H. 3. chap. 36. Fort 


| 11 FORCE TC IDC ITION C7 £21 WOE. [1:9 i * 
By the 9H. 3. chap. 36. It ſhall not be Laſul from henckforth tu 
Any to Give His Lands to Any Religious Houſe, and to Take the 
Jame Land Again to Hold of the'ſame Houſe, &. upon pain that the 
Gift ſhall be void, and that the Land ſhall accrue to the Lord of the 
$A 5 ä | | D Acg  {GHA%: +4 AC EW. 1 : p BY 3 +4... 411 ; of | 


Fes; 5 NE | 


1 


This Statute is Interpreted to Extend to Lands which a Religious laſt 2. 


Houſe kept in Their own' Hands, tho They gave them not back a- 
gain to Hold of the fame Hauſe f 22 
But Eccleſiaſtical Perſons found means to creep out of this Statute 
(vs.) Religious Men, as Abbots, Priors and other Eccleſiaſtical Per- 
ſons Regular, by purchaſing Lands Holden of Themſelves, or by Ta- 
king Leaſes for a Long Term of Years; G. And Biſhops, Parſons, 
and other Eccleſiaſtical Perſons Secular, thought that They were out 


E 
* +4S 


of this Statute. But then, 
Ay the 5 Ed, 1. No Perſon Religious or Other whatſoeer (Body 
Politick, Eccleſiaſtical or Lay, Solo or Aggregate) ſhall” Buy or Sel 
any Lands or Tenentents, of under the Colour of Gift or Lenſe, or 
By Reqſon of Any other Title, Receive the fame" or By Ans other 
Craft or Engine ſhall preſume To Appropriate to Himſelf, ' wbereby 
liel Lands may in any wiſe chme ine Morrmain, under Pain of 
 Forfeture of the ſame. Aud within the Nur after the Alienation, 
T he next Tord of the Fee may" Enter; and , He do not, Then the 
ext Immediate Lord from Time to Time to have Half a Tear; _ 
2 * E 
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for Default of all the Meſus Lords, the King ſhall Hove the a/ 
fo Alienated for Ever, and ſhall Tofe others by certain We | 


T bis Statute is to be underſtood of ſuch Inheritances as may be 
Holden ; But of ſuch Inheritances as are not Holden, as Rent-Charge 
Commons, Advowſons, (5c. the King ſhall Have Them Preſent] Us 
a Favourable Interpretation of the Statute.  _ WY 
But Eccleſiaſtical Perſons found out an Evaſion alſo of this Statute 
becauſe it Extended only To Gifts, Alienations and Conveyances 
made Between Them and Others. Therefore Pretending a Title to 
the Land (which They meant To get) They Brought a Feigned Ac- 
tion againſt the 'Tenant of the Land; and He by Conſent and Col- 
Iuſion was To make Default, and thereupon They Recovered the 
Land, and Enter'd by Judgment of Law. Wherefore,  _ 


| By Weſt. 2. or 13 Ed. 1. chap. 32. Tt ball be Emquired by the Coun 
try whether or no the Demandant had a Fuſt Title to the Land; 
and if ſo, then He ſhall YECOTET Seiſin; but b Otherwiſe, The Lord 


WO the Fee ſhall Enter, &c. 


© 1! 2loft.4zg, 1 All Actions brought for any Lands or 'Fenements, wherein a 
A 9% Freehold, Inheritance or a Long Term is recovered, are within this 


| | Recoveries alſo by Verdict, c. are within this Statute, as well as 
= Recoveries by Default, if They are Had by Colluſion 

i _ __ Notwithſtanding All 'Theſe Statutes, Eccleſiaſtical Perſons (not be- 

1 es ing Able to get Lands by Purchaſe, Gift, Leaſe or Recovery) pro- 
cured Lands to be conveyed by Feoffment, or in other Manner, to 
n Inſt. 75. Divers Perſons and Their Heirs, To the m Uſe of Them and Their 
1 Spryuꝛcceſſors, by Reaſon whereof They took the Profits. But this was 
1 barr'd by the Following Statute. For, 55 r 


Ay the 15 Rich. 2. chap. 5. I is within the Compaſs of the 7 Ed. i. 
De Religioſis, To Convert any Land into a Church yard without Li- 
cence of the Chief Lords, tho done by the Sinfferamcè and Aſſent of the 
Tenants. And no Feoffment, &c. of any Lands and Tenements, Ad- 
 ©owſons or other Poſſeſſions to the Uſe of any Spiritual Perſon, and 
whereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be 
made without Licence of the King and of the Lords, &c. upon Pain 
of Forfeiture, &c. 1 # 8 . 


= . Ihe ſame Lato ſhall likewiſe be of Lands, Advowſons and other 

= Popeſſions Purchaſed By Guilds, Fraternities and Corporations, or 
j 5 7/7%%C%00ö§ͥd:b d 7 27 
1 - By the 23 H. 8. chap. 10. Feoffments, Fines, Recoveries, Deviſes, 
a» T7 Kc. of Lands, Tenements and Hereditaments in Truſt to the Uſe of 


1 Pari ſb- Churches, Chapels, Church-wardens, Guilds, Companies, &c. 
mM e ereled and made of Devotion, or By Common Alem of the People 
without Auy Corporation, or To the Uſes and Intents to Have 72 
8 tual Obits, or a Continual Service of a Prieſt for Ever, or for Ii ee- 

| ſeore or Fourſeore Tears, or to ſuch Like Uſes or Intents, to the Pre- 
Jjudice of the King, and to other Lords and Subject, as 15 in Caſe 

where Lands are aliened in Mort main, ſhall be utterly void. 


Pre: 
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Provided, That luch Uſes and Intents may be Made and Decla- 
Sx iy Conti nue Twenty Tears from the Tine of Limitins Them 


$2.36; 


ſon or Perſons, and Their Heirs, for finding a Preacher, Maintenance 1 


To 1 0 of 


ritable Uſes,] 


 zmpropriate u 
Mig. 


Audi if the Settled Maintenance of any Benefice with Cure ſhall not 


Corporation For the Bounty of Queen Atzne; | bal roll d ace 
coraing 10 the Statute of the 27 H. 8. chap, 16. or By Will for Au. 
mentation of Churches, which Have not a Competent Prooifiet.. The COS 

ſaid Corporation alſo may Take and Purchaſe for the ſaid Purpoſes 


without Licence or rit Ad Quod Damnum. [See 1 George chap: 10. 


„ Ses the Statutes for the Diſſolution of Monaſteries, Chaiittries, (ec. 
(42) #7 C. chap. 28. 31 ll b. chap, 5. 37 Uh bs chap. 4. Eb. 
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11 Rep. 82. 


4 Lit. 51. 


# 


3 


By Non · per- 


formance of 


a Condition. 


An Inſtitute of the Book II 


III. By Non-Performance of a Condition (whether Expreſs & Is. 
plied by Law) Lands, &c. may be Forfeited or Loſt. [See Of E Rates 


upon Condition, Book 2. chap. 1. Of the Forfeiture of Offices and 
Franchiſes, and Of Conditions, chap. 3. Ante., 


By Waſte. 


Py Inſt 52. b. 


2 Inſt. 145. 
2 Cro. 478. 


2 Roll. Rep. 


6 


IV. By Maſte; Therefore, 1. Mhat is Maſte. 2. How are Lands 
Forfeited in Waſte. 1585 . b 
1. P Maſte, ( aſtum, d Faſtando, To Waſte) is a Spoil or Deſtru- 


ction in Houſes, Gardens or Orchards, Dove-houſes, Parks, Warrens, 


Fiſh-ponds, Trees, Woods, Land, &c. to the Prejudice of the Heir 
or of Him in Remainder or Reverſion. A Licence or Conſent is ſup- 
poſed here to be wanting [See Stat. of Marlebridg. chap. 23. or 
52 H. 3. chap. 23. and 2 Inft.145.] The Leſſor by Law may Enter at 


ſeaſonable Times to ſee whether Any Waſte is Committed. And if 
the Leſſee Hinders His Entring, The Leſſor may bring His Action on 


mV J er po TO 8 gn vgs 
There are T9 Kinds of Waſte, Voluntary and Permiſſive. Folun- 


_ tary, By Commi ſſion or By pulling Down, &c. Permfſive, of Negli- 
n 


q 1Inſt 53.8. 
2 Inſt. 145. 
11 Rep: 81. 


" 4 Rep. 63, 
1 8 
10 Rep. 139. 
I Inſt, 53. a. 


gence or gy as in not Repairing. Both are Equally 
to Him that C 


jurious 


„ 
Waſte may be Committed in Hoſes 4 By pulling Them Down, or 

By Suffering them 'To be Uncovered, whereby the 'Timber becomes 

rotten, But if the Houſe was uncovered when the 'Tenant enter'd, It 


is no Waſte in the Tenant to Suffer the Falk to fall Down. But 


the Timber belongs to the Leſſor. If He pulls it down, It is Waſte, 
tho' it was Ruinous, unleſs He builds it up again. 7 Alſo If Glaſs 
Windows (tho Glazed by the Tenant Himſelf) be broken Down or 
carried away, It is Waſte; for It is Part of the Houſe. The ſame is 


of New Chimney-pieces; tho in ſome Places They pretend a Cuſtom 
to take them Down within the Term, if they ſet up the Old Chim- 


ney-pieces. Thus it is of Wainſcot faſtened by Nails, Screws or Irons 


put thro' Poſts or Walls, Benches, Doors, Furnaces, Cc. fix d to the 
Houſe, Either By Him in Remainder or Reverſion, or By the Tenant 
_ Himſelf, If Wainſcot, Benches, Furnaces, Cc. are not fixed, They 


may be Taken away at any Time. And a Fixt Furnace may be ta- 


ken away at any Time within the Term, if It is not fixed to the 
Walls or Poſts of the Houſe. If one pulls Down a Malt-Mill, and 
Builds a Corn-Mill, It is Waſte; tho the Corn-Mill is of Greater 


' Plowd. 29. 


1 Rep. 98, 


1 Inſt. 283. 


t Dr. & Stud. 


Dial. 2. 
chap 4. 


1 Roll. Abr. 


939. 


1 1 Inſt, 53. 


a. & b. 


» 


Value." If the Tenant Builds a New Houſe, it is Waſte [I Roll. Abr. 


507. contra.) and then if He ſuffers That to be Waſted, it is a New 


Waſte. If the Houſe falls Down By \ Tempeſt, or is Burnt by Light- 
ning, or Thrown Down by Enemies, &c. without the Fault of the 
Tenant, He ſhall not be charged with Waſte, * unleſs He Bound Him- 


ſelf by Covenant that He would leave it in as'Good a Condition as 


he Found it. But in this Caſe, or where the Houſe was Ruinous at 


His Coming in and falls Down, the Tenant e may build the Tame a 
gain with ſuch Materials as Remain, and with other 'Timber, whic 


He may take Growing on the Premiſſes. Yet He muſt not make the | 


* 


- 


with the Money build it up; for the Sale is Waſte, If the Houſe is 


Houſe Leſſer or Larger than it was before; or Sell the Trees, and 


- 


Uncovered by à Tempeſt, the Tenant muſt in Convenient Time Ro- 


pair it. And tho there is no Pimber Growin 
yet the 


upon the Ground, 


'Tenant at His Peril muſt keep the Houſe from Waſting. x / 
| 2 | 5 e Jenant 
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' tPenant for Years is of Courſe bound to Suſtain or Repair the Houſe. 


uſtify it. For the Law doth Favour the Main- 
for the Habitation of Mankind. So if the Leſſor 
air the Houſe, The Leſſee (if the Leſſor does not 


cannot be Compelled to it. A Tenant may Dig for 2 Grayel or * rInft. 53. b. 
Clay tho no Pit was Open at the Time of the Leaſe) for Repara- 


pond, Gr. does take ſo many Pidgeons, Oc. as that ſuch ſufficient * f 34. 
Storè is not Left as He found there, when He firſt Enter'd, It ies 


« 7 


Waſte. And to ſuffer the Park-Pales to Decay, whereby the Deer 
are Loſt or Diſperſed, It is Waſte. Tc Tim 


Ass to Waſte in Trees and Modu. © Trees are Parcel of the Inheri- 4 Rep. 62, 
tance; and tho! they are excepted-in a Leaſe, yet They are not Chat- „ Rep 16 
tels. The Leſſor, after that He hath made a Leaſe for Life, may 11 Rep. 48, 

by Deed grant the Trees, or Reaſonable Eſtovers out of Them, to 5%. 
Another and His Heirs, and the ſame ſhall take Effect after the Death 
pol the Leſſec. But ſuch a Gift to a Stranger is void during the E- „ 
ſtato for Life; becauſe of the particular Prejudice It may be to the 

Leſſee. Timber is Reſervd by Law to the Leſſor. Therefore if 

Timber is cut Down by a Leflec, The Leſſor may take it away. 

The Leſſec had only an Intereſt in 'Frees while Standing, as in the 
Fruit, Shrowd, Shadow, &c. On this Aecqunt, If He cuts down 

Timber-Trecs (vig.) Oak, Aſh and Elm (which are Timber- Trees 

in All Places, Except Elms on ſome Copyhold Eftates): or Tops 

them, or doth any other Act, whereby the Timber may Deca „Aut 0 rlnfks;.a, 
is Waſte, And if the Leſſee has Covenanted to leave the Wood in as 7 

| good Plight at the End of the Term as He found it, the Leſſor hall 


_ "© preſently Have an Action of Covenant for Cutting Down 


the Tim- F. N. B. 145. 
ber; for now it is not poſſible for Him to Perform the Covenant, or 5 Reb 3 
_ to leave the Wood in as Good a Plight as He found it. Otherwiſe, if / .- © © 

During the Term the Leſſee doth Waſte in Houſes. - For Thoſe may * 
be repaired before the Term Ex ires.” Alſo in Counties where Tim- 
ber is ſcarce, and Becch, Gc. Sect to_Build-Houſes, they are to be 
accounted Timber, and to Cut Them Down is: Waſte + If Fimber- 4er 63 
T Trees are Thron Down by the Wind, the Landlord or Loſſor hal!!! 
have Them. If a Tenant ſuffers the Young 8 Germins to be Deſtroy'd « : Taft. 53.2. 
by Beaſts, or does Stub them up, It is Deſtruction. Fo Cut Down 8 
Willows, Beech, Birch, Aſp, Maple, Oc. ſtanding in the Dofence of a 
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Book II. 


the Houſe, is alſo Deſtruction. If there is a Quick ſet Hedge of 
White- Thorn, and the Tenant or Leſſee Stubbs it up, or Suffers it to 
be Deſtroyed, It is Deſtruction. And for All Theſe and the like De- 
ſtructions an Action of Waſte lieth. For J/afte and Deſtruftion in 5 
large Senſe are Synonymous Terms. „ 
* aſt.53. b. To Turn Trees into h Coals for Fuel, when there is ſufficient 
dead Wood, is Waſte. VFC 
The Tenant may Take ſufficient Wood to Repair Walls, Pales, 
Fences, Hedges, Ditches, as He found Them; but not to make Theſe 
a-new. And He may Take ſufficient Plow- bote, Fire- bote and Other 
Houſe-bote. [See of Common of Fſtovers, Chap. 2. Ante. ] He may 
i 2 Roll Abr. alſo cut down Underwood at ſeaſonable Times. k A Copyholder 
en FR without Cuſtom may cut Down Great Trees to Repair His Copyhold 
' 508, © Houſe, tho' this may be Reſtrained by Cuſtom; or He may be Re- 
i ſtrained to Cut Them Down without Aſſignment of the Lord or His 
| „1er 63. Bailiff, A Tenant alſo may Cut Down ! Dead Wood. See ® the 
A * 7 22 Ed. 4. chap. 7. and the 35 H. S. chap. 17. The Bill for the Preſer- 
=, vation of Woods. 1 Elis. chap. 15. 13 Elia. chap. 25. 43 Eliz. 
'F TO chap. 7. 22 & 23 Car. 2. chap. 7. 1 Georg. chop. 48. 5: Georg. chap. 
1 . 15. 6 Georg. chap. 16. FE ö 


= 21 laſt. 53. b. As to Waſte in Land. It is to be obſerved, n That if a Tenant 
| 0 it Converts Arable Land into Wood, or Wood into. Arable Land, or 
8 Meadow into Arable, or Arable into Meadow, or Paſture into Arable, 
It is Waſte, For it not only changeth the Courſe of the Husbandry, 
but the Proof of thg Landlord's Evidence of His Eſtate. If Ancient 
2 Roll. Abr. Meadow-Ground beyond the Memory of Man, or Brook Meadow, 
3 is plowed up, It is Waſte. But if Meadow-Ground Hath been at any 
- ___... *Fime Arable, or ſometimes Meadow and ſometimes Paſture, it is no 
| ? 2 Roll. Abr. Waſte to Plough it up. P Therefore ſuch Meadow muſt be Defend- 
8 ed from Being Plow'd up by Covenant, ( ois.) To Pay ſo much an 
1 1 Acre (as Five Pounds an Acre, Oc.) if the Tenant doth Plow it up. 
1 _ For an Abſolute Reſtraint To Plow is Void; becauſe Arable is to be 
21 laſt. 53. b. Prefer'd before Meadow. % It is Waſte to ſuffer a Wall of the Sea to 
bein Decay, fo that the Meadow or Marſh Ground is Surrounded, 
and rendered Unprofitable, by the Sea's flowing or reflowing. But if 
the Land is ſurrounded ſuddenly by the Violence of the Sea, occa- 
ſion'd by a Tempeſt, without any Default of the Tenant, it is no 
Waſte that is Puniſhable. So it is if the Tenant does not Repair the 
Walls or Banks againſt Rivers, or other Waters, whereby the Mea- 
3 bf HERES S DA [Marſhes are ſurrounded, and become Ruſhy and Unpro- 
SY To Dig for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for 
Miner of Metal, Coal, Cc. hidden in the Earth, when the Mines 
wwoere not Open when the "Tenant came in, is Waſte; except the Gra- 
1 laſt. 54. b. vel, Clay; Gc. is for Reparation of the Houſe.” If One makes a 
5 KRep. 1a. Leaſe of His Land for Life or Years, in which there is 4 Mine of 
7 Coals, &s« not mentioning any. Mines in His Leaſe, the Tenant ma) 
i Dig and Take the Profit of ſuch Mines as were Open at the T ime of 
| the Leaſe made. But He cannot Dig for any New Mine that was 
nmnmhot Open; for That would be Waſte. And it there are Open Mines, 
aan the Owner makes 4 Leaſe of the Land: with the Mines therein, 
This ſhall extend to the Open Mines only. If There is no open Mane, 
and the Leaſe is made of the Land! with all Mines, The. T _— 
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Told be Void. 


| Statute. 1 1 


: Gpreit ed of Waſte ſhall Forfeit the Ihing Wafted, and Recompence 


Colts and allo 11 6 12 N. 3 
in the Lands of Papiſts difabled, Ge] WH. eh m0) 


Tall be recovered wherein the Waſte was And ſo: Th Houſes, "org + 303» 
ſo many Rooms ſhall be Recovered" wherein the Waſte was Done. =_ 
But if the Waſte is Committed Here and There throughout, All! ſhall C 
be Recovered. CREE LAGO | = 


Conditions, ſhall not ayoid 


Life, He ſhall avoid the Leaſe made bef6re the Waſte done f ecauſe 
The Action of Waſte muſt of Neceſſity be brought againſt the Leſſee 


voided. For if Leſſeè for Lid Grants a Rent. charg e; and \after- : 

' wards doth Waſte; and the Leſſor recovers'in an Action 8 of Waſte, He 
ſhall hold the Land charg'd during the Life of Fenant for Life” But 
if the Rent was Granted" after the: Waſte done, the Leſſor mall A- 


where the Waſte is of 2 Small value. Yet the Law will Tal Notice : rTaſl.g4.4 
of Waſte in Trees to the Value of Three Shillings and Fot 


Lau of England. . 367 


Dig tor. Mines and Have the Profits; otherwiſe thoſe Words 


If He that Hath the ib aner geh fear Wiiſte i in any of the Gre N B. is: 


going Inſtances, He may before any Waſte Done Have a Prohibition . 1 


d to the Sheriff, That He ſhall not permit Waſte to be done by 2 lat. 146, 
A Ted and then tho Sheriff may take the Poſe Comiraris, and 299. 


d the Doing of it. Or He in Remainder or Reverſiön may 
pg 10 Injundtio ut of the Chancery to Stay the Waſte. But a. 


ter Waſte Done, The Action muſt be brought for the Waſte, - © He afl 38. 


in the Reverſion, e either Perſonally or By Another, may enter into 


the Houſe or Lands, Let for Life or Years, to ſee if Waſte is Com- 


mitted. u A Patron may Have a Prohibition to Hinder a Parſon from « ; ; hs 


Cutting Down Trees to His own Priyate Uk. [See of Action of. : Roll "- 
D Waſte, Book 4. chap. 4] 


2. The Forfeiture: and N in i Waſte appears in the following 


4 * 


Dy the Stature FP Glouceſter o or $ 8 6 Ed. I. a Fo 7 bs Parry 


Thrice ſo much as the Waſte id 2 at. [See Meſt. 2. 'or the 
13 EA P chap. 14. and the 8 & 9 W.3. chap. t 1 For Recovery of 
3. chap. 4: $. * . wilful Waſte 


* EN . A 5 N | 
: 11 Waſte is Done x Sydrfſve,” or here and chew i in W woll, 0 Ach * rInſt.54.a, ; 


. wy \\ * \ N 


Regularly He that Enters or Ress by Force bf an Implied 
precedent Incumbratices! - Y Büt H a Te- „Int. 233 b. 
nant for Life Grants a 'Eeaſe for Vears, and afterwards doth Waſte, : 
and the Leſſor recovers in an Action of Waſte againſt the 'Tenant for 


for Life to Recover the Place waſted'? which Malt bind the Leſſee for 
Years. A Precedent Rent granted out of the Land ſhall" not be a- 


void it. WIL 4 90 Wr MA An Ws 
None ſhall Have ndgment T6 Robove? in an Action of Waſte, 


nce, '2 Inſt, 308. 
2 | 
and ſuffer Judgment. 25 many Things ee may mile Waſte 
to a Value, and amount to 4 Forfeiture. vi FFD OT TY 
bio 2 4 : TESBEY 2 oF bs + 1 
Rr 2 | . 
5 5 | Ri ab: 45 enn i een | 438 
rags — — ca | 
” Preftat 1 quam Abele. AAnſtra se- ſhͤ·· mormmomnnyenns 
* De Minimis Non Curat yp - 4 Ja. 54.8. 1 laſt. 306, | 
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* 3 Inſt. 20 2 Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Build. 
8 116. ings, is a Good Cauſe of Deprivation. Some ſay an Action of the 
1 Lev. 268. Caſe will lye for Dilapidations. 45 2 


By Bankrup- V. Lands and Tenements May be Loft By Bankr upcy. _ Therefore 
„ . Io may be a Bankrupt, and what Act make a Bankrupt. 2. How 
are Lands and Tenements Forfeited or Loft By Bankrupeyy. 

4 laſt. 277. 1. A Bankrupt (from b Banque a Table, and Route the Sign of 
the Table that was fixed in the Earth) is Deſcribed by our Statute 
Law; and is He or She that Hath gotten other Men's Goods into 
His or Her Hands, and Hides in order to Deceive His or Her Credis 
tors. But more particularly, L % örſũ 


Ju the 13 Eliz. chap. 7. If any Perſon that Hath uſed the Trade 
of Merchandize, and ſought His Living By Buying and Selling in 
1425 uſe the Tra 


That if ay Perſon that Hath uſed the Trade of Merchandiſe, &c. 
Pall willingly 


1 : for Debt ſhall lie in Priſon Six Months or more upon the Ar. 


ler, If Perſons uſing the Trade 


a 
_ Clauſe. 


. * 1 iy Ut 1 2 
„ - ET EY | 5 * 
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[| Bankrupt, are made Void.] 
| As single Act is enough to make a Bankrupt. - *. By 
9 i | . — T0 eee 8 777 —. IG 87 — — — Y | 


* »—— 2 
I 8 _ > 7 : 


9 dot l tear nl ed 
» Intereſt Reipublice ne Quis re ſua male ntatur. 6 Rep. 37- 


Chap a. Laws of England. 
———— _ — — — k * 6 = — — 
zy this Act of the 21 Fac. 1. chap. 19. © All Statutes Concerning 
8 Extend to Strangers Born, as well Aliens as Deni gens, as 
Fffoanally as To Naturak-Born Subjetts. Aud They alſo are capable 
of the Benefits allow'd to other Creditor r. Tels Uo ge 
Fee the Notes and References upon theſe Acts. 1 Daus Abr. vd, 
68 688, 689 Ge. H in 0 8 1111 18.2 n 5 Te 75 CH 
it is not Buying or Selling of Land, but of Perſonal Things that 
may make a Bankrupt, nor is it Buying only or Selling only, but 
Both Buying and Selling. Not One ſingle Act of Buying and Selling, 
but where one gets His Livelihood by it. Such as Live on Their Ma- 
nual Labour only, as Husbandmen, Labourers, Handy. Crafts. Menz 
| are not 'Trades W ithin the Statutes. But ſuch as Buy Wares and C ons 
vert Them into Saleable Commodities, and to get their Livelihood 
Buy Buying and Selling, may be Bankrupts within the Statutes; as 
e Shoemaker, Lockſmith, Clothier, c. But not an 4 Innkeeper; for 


423 0 


vants, c. 


A Feme-Covert Sole Merchant may be a Bankrupt; and ſo ſhall 
Her Husband upon that Account. 

— By the 5 Georg. chap. 24. Perſons Dealing as Bankers, Brokers 
aud Factors may be liable to the'Statutes concerning Bankrupts. _ 
By the 14 Car. 2. thap. 24. No Perſon Adventurers for putting 


Mall be taken to be Traders within any of the Statutes of \'Bankrupts, 
panic, or Fiſhing Trade, fhall be liable to Bankrupcy- 
By the 7 Ann. chap. 7. Members of rhe Rank , England ſhall not 
be adjudged liable to the Statutes of Bankrupts 1 oo dt 
_ By the, 9 Ann. chap. 21. 3 Georg. chap. 9. Member M the South» 
Sea Company ſhall not be liable to the Statutes Banbrupt os. 
By the 5 Georg. chap. 24. No Farmer, Grazier br Drover' of Cat- 
tle, or Receiver-General of Taxes Granted by Parliament, ſhall be 
CG 00H DierindioO fot bd ton 
Ay the 6 Georg. chap. 4. No Perſon concerned abont Cliculating 
_ Exxchequer-Bills hall be liable tu the Statutes of Banbrupſc m. J 


„ How are Lands, Tenements and Here 
Loft By Bankrupcy e lil bye bites 
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Gc. by a Creditor in Writing, whoſe Debt amounts to the Sum of 
and upwards, or By Three or more Creditors whoſe: Debts amount 


rupts, [See che 7 Georg, chap. 31 J and After that Five Proclamations 
ave been made for the Bankrupt to appear at the Meetings aſſign d 
by the Commiſſioners, and the Bankrupts Trade, - Ad of Bankrup- 
705 and His Eſtate and Debts are Diſcovered by the Examination of 

he Bankrupt Himſelf, His Wife and other Witneſſes, and the Credi- 

8 5 8 tors 


He doth not properly Sell what He Buys; but utters it at ſuch rea-; 


ſonable Rates as He thinks fit, with reſpect to Attendance of Ser- * Abr. 


into the Eaſt- India or Guinea Company, or the Royal Fiſhing Trade, 


Provided that Perſons Trading in any other way than the ſaid Com- 


1000 /. at leaſt, or By TWwẽ O Creditors whoſe Debts amount to 1504. 
to 200/, and upwards, Againſt Any Perſon: or Perſons being Bank- 


3 Cro. 31. 


3 Cro. 549 


When a Commiſſion iſſueth forth to ſome Honeſt and Wiſe Mer 
under the Great Seal, upon Complaint made to the Lord Chancellor, 
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particularly according to the 5 Georg. chap. 24. by which a Ce 


Sold During 


muſt be Sold by Deed Indented and Inroll'd in one of the Court 
Record at Weſtminſter, oo N 


An luſtitute of the Book II 


tors are Sworn as to the Value of their Debts, Cc. according to the 
13 Eliz. chop. 7. 1 Fac. 1. chap. TS. 21 Fac. 1. chap. 19. but more 


cate of the Bankrupt's Conformity in All Things is to be made > 
Lord Chancellor, &c. Then by Vertue of one or more of thoſe Sta. 


tutes The Commiſſioners may Sell all the Bankrupt's Lands, (c. in 


His own Poſſeſſion at the Time of His Becoming Bankrupt, whether in 


Fee-ſimple, Fee-tail, for Life or Years, Prechold or Copyho Id, to- 


wards Pa N 
Lands (except ſuch whereof the Remainder or Reverſion is in the 


King, of the Gift or Proviſion of the King) and ſuch. Sale ſhall be 
Good againſt the Bankrupt or His Iſſue, and All in Remainder or Re. 
verſion, if the Bankrupt might cut off ſuch Eitate by Common Re. 
covery, of otherwiſe by any Act whatſoever. Alſo Lands, Ge. that 


4 


came to the Bankrupt After He was a Bankrupt (if Debts due are 


not ſatisfied) may be Sold in like Manne. 
The Statutes do not Extend to Any Lands, 5c. convey d Pon 
- fide by the Bankrupt" before He became a Bankrupt; nor to the Lands 
* Purchasd of One that is a Bankrupt, by any Act Done; unleſs a 
Z is ſued forth within Five 
Years after He or She ſhall become Bankrupt. But if Any Bank- 
rupt ſhall Convey, or Cauſe to be Convey'd, to His Children, or 
to Any Other Perſon, Lands or Goods (es 
Transferr' d upon Marriage of any Child, See 5 Georg. chap: 24.] or 


Commiſion to prove Him a Bankrupt 


cept the ſame ſhall be 


4 


* 


upon ſome valuable Conſideration) The Commiſſioners may Diſpoſe 


thereof. 995 433) OY IL ESC. * 1 i RO LA © RIM 7 ee . Ai en Fo 
All Fraudulent Conveyances to Deceive Creditors are within theſe 
Statutes. [See the 13 Eliz. 22 27 Elia. abap. 4] 
If a Bankrupt hath Mortgaged 


1 ; 


y Lands to Another, The Com- 


miſſioners Have Power to Aſſign a Perſon to make a Tender and Pay- 
ment of the Money. And after ſuch Fender and Payment, They 
ſhall Have Power to ſell the Eſtate. Lands, c. whereof the Bank- 


rupt is joyntiy ſeiſed may be Sold, (as to His Moiety) by the Com- 


miſſioners. 


21 e Þ hath Land in the Right of His J/ife, It may be 
the Coverture. The Dower of a Bankrupt's Wife can- 
not be ſold. Otherwiſe, if She Marries one that is a Bankrupt. Of- 
ces of Truſt which are annexed to the Perſon, cannot be Sold; but 
Ee of Inheritance, as Keeper of a Foreſt, Warden of the Fleet, 
G | nh 


When The Bankrupt's Lands are Sold by the Commiſſioners, They 
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i By the 5 Georg. . chap. 24. Lyon Petition, The Lord Chancellor, 


&C. may Order the Commiſſions, Depoſitiomt am Proceedings there- 
on to he Eutred of ' Record; to Enable Purchaſers Under Commiſ- 


fiors to make ont their Right and Title to the Lands Purchaſed. A 


Copy of which Record may be giver in Evidence to prove the C. 
o os ihe Dei AE 
reſſes, or the Loſs of. the Original Proceedings. enen 
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The Commiſſioners alſo, c. Have Power by the aforeſaid Sra- 
tutes, to Diſpoſe of the Bankrupt.'s Perſonal Eſtate, or His Goods and 
Chattels, which He had and was poſſeſſed of at the Time of his Be- 
coming a Bankrupt ; tho' the Bankrupt ſells them in Market-Overt. 
For the Sale of the Commiſſioners ſhall have Relation to the firſt Act 
of Bankrupey. But no, Debtor of a Bankrupt ſhall be in Danger for 
paying a Debt Due to the Bankrupt before He had Notice that He 
was become a Bankrupt by the 1 Zac. 1. chap. 15. 


9 4 * . * 
* 


Commiſſioners Have Power to Aan Over Debts due to the Bank- 


* 


rupt; and the Aſſignees may Bring Actions for the Recovery of 
Them in their own Names, or Compound with the Debtors to the 

' Bankrupt. [See more eſpecially 5 Georg. chap. 24.] If the Bankrupt 
makes His Debts Payable to other Men, They are as liable as if T hey 

i . e 414 T} 

The Commiſſioners, or any other Perſon appointed by their War- 
rant under the Hands and Seals of the Greater Part of them, may 
Break open the Houſe, Shops, Warehouſes, Trunks or Cheſts of the 
ſaid Bankrupt, where the Bankrupt, or Any. of His Goods or His Wri- 

tings, ſhall be, or be reputed to be, and then ſeiſe the Bankrupt and 
His Goods and Chattels, &c. and ſend the Bankrupt to Priſon. 


_ By the 5 Georg. chap. 24.. JVhere mutual Credit Hath been given 
 betwixt the Bankrupt and Others, and the Accounts are Unbalanced,. 
the Commiſſioners may adjuſt the Accounts, and the Balance ſhall be 
paid actor rage [See 3 Georg. chap. 12. and the 5 Georg. chap, 24. 
Where the Bankrupt ſhall not upon Notice ſurrender Himſelf to the: 
Commiſſioners, (5c. and Alſo Book 3. chap, 1. Tit. Felony.] # 0 5 
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By the above- mention d Statzites of Eliz. Jac. 1. and 5 Georg. 
The Commiſſioners (After the Bankrupt's Real and Perſonal Eſtate 
is Sold) muſt make Diſtribution amongſt thoſe Creditors who came | 
in before Diſtribution, © To Contribute to the Charge of the ſaid * 2 Rep. 2g, 
Commiſſion, Having firſt Allowed the Bankrupt Five Pounds per Cent. Ib .,, 
out of the Neat Produce of All the Eſtate Diſcovered by Him, ſo as 5 
the ſaid Allowance is not above Two Hundred Pounds; or a leſſer 
Sum, but not above Three Pounds, where, the Bankrupt's Eſtate will 
not pay every Creditor Eight Shillings in the Pound. But this muſt 
be upon Certificate of the Commiſſioners, and Creditors, to the Lord 
Chancellor, Gc. which Certificate 1 be Obtain'd without Con- 
tract or Security given as: a, Conſideration thereof. This Allowance, 


4405 
A 
Do 
4 
2 
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| or, ay Privilege or Advantage, ſhall not. i any Bankrupt 
whatlocyer, Who ſhall upon, Marriage, of any of Ch 


(when lie Was not Able to pay his Debts). above the Value of ee 
or who ſhall loſe in One Day the Sum af 5. or in the hole the 
dum of x 00 1, within, a Year before He became a Bankrupt, in playing 

at Any Game whatſoever., S. . 


Ga, [See 5 Georg. chag. 244} oe. 
, Aliens and Dani gent, Gc, ay 8 in — — itorg upon Diſtr 
bution. If an Executor becomes a Bankrupt, a Legaree ſhall be re- 
lieved as a Creditor. . A Surety or Bail, may Come in ag Creditor, if 
777%) Hath a Debt por 3et payable may — | 
be relieved upon Allowanee for-Payment Pede the Tie. But "© 
one Truſts a Bankrupe after He: becomes Bankrupt, He hall gt. s 
Relieved-as a Creditor. (But, See the; Garg chaps 31.) A Mort. 
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to the Charges of the Commiſſion; for He is Safe without it. So He 
that Hath a Pledge of the Bankrupt's Goods before He was a Bank 
rupt. But the Goods of Another in the Bankrupt's Poſleffion and Dif. 
poſal, as if They were His own, ſhall be Diſtributed as the Bank- 
rupt's own Goods; and He muſt come in as a Creditor. Thoſe that 


der had been Living. But The Commiſhoners muſt Account to His 
Heirs, Exccutors, Oc. and pay the Overplus to Them, in the fame 
Manner as to the Bankrupt when Living. {See the 13 Eliz. chap. 7. 
1 Fac. 3 Fac. 1. chap. 19. 3 Georg. chap. 12. 5 Georg. 


. 


gagce is not g Creditot within the Statutes, and need not Contribute 


Attach the Goods of a Bankrupt muſt alſo come in as Creditors. 


In the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall 


be had unto Dehts upon Judgments, Recognizances, Specialties with 


Penalties, Ge. than to other Debts. | But the King ſhall be referr'd : 


before a Private Perfon. If the Debts cannot be fully paid, Eye 


one of the Creditors muſt Have a Share, Rate and Rate like; accord- 
ig tb e of edt” ß TH 

If the Offender happens to Die before Diſtribution, yet neverthe- 
leſs the Commiſſtoners may proceed to execute the ſaid Commiſſion = 
concerning the Bankrupt's Lands, Tenements, Hereditaments, Goods 


and Chattels, in fuch Sort as They might Have Done, if the Offen- 


chap. 24. 7 Georg. chap, 31. All which Statutes ſhall be Beneficially 
Conſtrucd for the Aid and Relief of Creditors. J 


f $g Rep. 121. 


If the Commiſſion is not Duly taken out, or if the Commiſſioners 

do not purſue their Commiſſion, The Party hath no other Remedy 
but to put in a f Traverſe contrary to the finding of the Commiſſio- 
ners, That He is a Bankrupt ; and To fay That He is net a Bankrupt. . 
| [See where Commiſſioners may plead the General Iſſue, and what 


* 


Thoſe acting under Them muſt plead. Danc. Abr. 694.| 


If the Commiſſioners will not pay a Creditor His Ratable Part, 


He may Have an Action of Debt. But Relief may be Had more 


properly in Chancery. 6 


© By Eſchest. 
I Inſt. 13. 


Bankrupt ſhall diſcharge Any Partner in Trade with the 


Bankrupt 


Ar the 10 Ann, chap. 15. No Alf or Trade ith the Bo 7 any 


o 9 


at the Time He became a Baubrupt; nor one that was jointly Bud 
ith the Bankrupt, &c, 
7 Georg. chap. 31. For His Diſcharge 


VI. Lands may be loſt by Eſcheat. © Eſcheat (From Eſcheair, Ef 
* cher, To fall) il wh Lad fall by Accident to the Lord of whom 


n — 


from All Actions, 


They are Holden; as for want of Heir General or Special, or for Fe- 


Abatement, 


a, & b. 331 b. 


the Death and Entry of the Heir, a Stranger doth Enter, An Tr 


lony of His 'Tenant, whether the Judgment is bectufe of Qutlawry, | 


Tron,” „ A Difcifinis a wronghul puttin 
or | 
d I Inftt. 277, 


: ſion 
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- When Between the Death of Tenant for Life and the Entry of 
= Hg Stranger doth Intrude. An Entry alſo upon the King's 
poſſeſſions is call d an Intruſion. _ SL it. 
A Deforceament not only Comprehends 'Theſe Three before- men- 
tion'd; but a Deforceor is alſo where Any One Holdeth Land where- | 
unto Another hath Right by Deſcent or Purehaſe. [See of Fines, 
Chap 3- ts 3. WEE EC Sooarad inp 
A Diſcontinuanice taketh away an Entry only; but is always by 
Wrong. [See Book 4. chap. 3.] . 
An Uſurpation is when a Stranger preſents to a Church, and His 
Clerk 1s in ituted; as before Obſerved 5 [ See 67 ET, ante.| or It may 


Se WET 2b TD 


be. Br 9M bo bed r 
* ; * 8 © 3 1 7 8 


* 


be when a Subject unjuſtly Uſes Royal Franchi 5 . 
i A Purpreſture (Poarpris, an Incloſure) is generally when any » faſt. 3 
Thing is Done to the Nuſance of the King's Demeſns, the King's 27% 
Highways, c. by Encloſure or Building; endeavouring to make 
that Private which ought to be Publick. [See Of Naſances, Book 3. 


chap. 3. > fas A. 
Thus have 1 ſhewed How Eftates in Lande, Tenements or Here- 
ditaments may be Divided, How Acquired, and How They may be 
8 ꝙ911111 A ĩ˙ i nA 


f 2 to the Perſon of a Man; and becauſe when They are wrong- 


in Yet” Writings = Noy': Max. 


whether Noy's Mex, 
Real O99 
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11 Rep. 50. 
Finch. 276, 
277. 


Dale. ch. 156. 


| p. 37 1, 372. 
H. P. C 68. 


Tame; and then we have only'a Property in Them fo long as They 


the Offender. [See the Statutes Againſt Deſtroying the Game, Book 3. 
_ chap. 3.] Deer chaſed out of a Park and followed by the Keeper with 
Freſh Purſuit, Fiſhes that are in Trunks, &c. remain in Poſſeſſion 
and ſuch a Property. But If Deer get out of the Park and Stray, or 
Conies out of the Warren, It is Lawful for Any One to Take them. 
| [See of Larceny of the Goods of Another, poſt. Book 3. chap f. 
Property is either of Things in Poſſiſion ot Action. 'IhPoſſgſion, 
either Generally when no other can Have Them from me, or with 


well as in the Owner; as By Bailment, 4. e. By Delivery of Things 
to a Carrier, to an Innkeeper to ſecure Goods in His Inn, G. By | 
Goods Pledged or Pawned; By Goods Granted” Cornditlonally; B 
Things Diſtrain d; By Goods Demiſed or 'Leaſed- out for: a Term, 
656. In Action, By an Intereſt to Sue at Law. either foi the T bings 
Themſelves or Damages for them, as for Debts, Wrongs, Oc. All 

| theſe Things in Poſſeſſion or Action one may Have in! His Qar 


Inheritance or Freehold can be Term'd Goods and Chattels, 


an Action brought for Damages for taking Them Away. A Ouali- 


remain Tame, and do not re 
a Cuſtom of Returning; Of 'Thefe- Felony may be committed. Or 
ſuch a Property may be obtained By Reason af 
in Things wild By Nature; as of Young Hawks that are in my Ground, 
or Young Pidgeons in the Neft. And of 'Theſe Felony may be com- 
mitted. And for theſe the Owner of the Soil ſhall Have Action of 


Conies, Hares, Ph ts, Partridges, &'c. For one Hath no Real Pro- 
perty in Them, tho' they Belong to Him upon account of His Privi- 
lege for His Game and Pleaſure. Of Theſe Felony cannot be Com- 


Real or Perſonal ; as to be Seiſed of a Freehold, For no Eftate of 


as in Hens, Geeſe, Ducks, Peacocks; &c. but not in Creatures that 
are Ferg Nature, as Wild Beaſts, Fowls of the Air, Fiſhes of the Sea 
or in the Rivers, Partridges, Deer, Conies,| Hares, Ge. And One 
may Have an Abſolute Property in Things of a Baſe Nuture, as Ma- 
ſtiffs, Hounds, Greyhounds, and Spaniels. But it is not Felony to 
ſteal Them; tho' an Indictment may be preferr'd for a T reſpaſs, or 


One may Have an Abſolute Or 4 Qualified Property. Abſolute, 


fied Property and Poſſeſſory is only for a Time; and may be obtained 
By Induſtry, as by Taking Creatures Fere Natwre, and making them 


* 


ot regain their Natural Liberty, and Have not 


Tmpotency and Place 


'Treſpaſs, if They are taken when They cannot Fly. [See the 11 
H.. chap. 17. Concerning the Eggs of Swans. ] Or a Qualified Pro- 
perty may be gain'd by Reaſon of Privilege of a Park, Warren, Ge. 
But one cannot Bring an Action for 'T lies and ſay His Deer, His 


mitted ; unleſs Reduced to a Tameneſs, and known to be Tame by 


me, without my Act or Default; or Specially, when ſome other hath | 
an Intereſt with me, or where there is a Property alſo in Another! as 


Right, or in the Right of Another, as Executor in Right af ine 
Teſtator, G c. ¶ See the Difference betwixt a Zee ee, 
a Special Uſe, poft. Of Felony againſt the Goo of a Subject, Voobtz. 
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CHAS. VL 


How Eſtates in Goods and Chatels may be Acquired, 
(viz..) 1. By the Kings Fog 2. By Gift, 

. Sales, 4 By Theft, 5. By Teſtament, 6. By 

Adminiſtration. 5 l 


states in Goods and Chattels may be Acquired, 1. By the King's tow Etaes 
Dy Prerogative. 2, By Gift. 3. B Sale. 4. By 2 eft. 5. B Rope ie 
Teſtament. 6. By Adminiſtration. [See Sir Franc. Bacon's Ele x; attels may 
ments, 8c. 72] ; ' - | 95 e Oe. 


x 


I. By the King's Prerogative. 


As By Deodands, Treafure-T! rove, Waiving, Straying, rech of By the King's 
the Sea, and By Forfeiture. | See Of Franchiſes and the ſeveral Li- Precogative, = 


Forfeitures, Poſt, Book 4. chap. 5. at the End.) 
. _ 


lere By G#ft The Transferring of Things Immoveable (as Leaſes By Gift. 

for Years, Ge,) and of Things Moveable, To One Another, may be 
underſtood. [See Of Grams, chap. 3. ante.] Such a Gift is ſome- 
times By the Act of the Party, as when one doth Give a Thing to 


. berties of Seiſing Deodands, Oc. ante, Book 2. chap. 3. As alfo of 


Another, tho' P Abſent; for the Property veſts in Him till He Diſ- * 3 Rep. 26, 


agrees. Sometimes By Act of the Law; as when a Woman is Mar- 7 
ried, All Her Goods and Chattels are given to the Husband by the 
| Marriage, [See of Husband and Wife, Book 1. chap. 6.] or when 
One is made Executor, The Law gives All the Goods and Chattels of 

the Teſtator to the Executor. [See Of An Executor, infra.) — 


1 All Chattels Real [But See 29 Car. 2. chap. FR. or Perſonal may _ 7. 5 
in ſome Special Caſes 339 


be Granted or Given without Deed, Except in 
and a Free Gift is Good without a Conſideration. But if There is a 


89 


© General Gift of All one's Goods without Exception of Apparel, or 3 Rep. 8, 


other Things of Neceſſity, as Bedding, Gc. tho' It is By Deed, This — 
may Reaſonably be ſuſpected to be Fraudulent to Deceive Creditors, 
| Cc. And tho There may be a True Debt Owing, Gc. a Gift of All 
one's Goods in Satisfaction of the Debt, Gc. is void againſt other Cre- 
ditors, Oc. tho Good againſt the Giver, His Executors or Adminiſtra- 
tors. For tho' It may be a Gift upon valuable Conſideration, yet It 
may not be done Bond fide, as the Statute of the 13 Elis. chap. 5. 
does require. [See the Statute in the Section o may Purchaſe and 
Coney, chap. 1. ante.) By Giving All one's Goods 'There ſeems to bo 
a ſecret 'Truſt and Confidence that the Donee ſhall Deal favourably 
with the Donor in reſpect of His Poverty, or Permit Him, or ſome 
other for His Benefit or Uſe, to be in Poſſeſſion, &'c. And therefore 
when any Gift ſhall be made in Satisfaction of a Debt, Let It be 


—_ — 
Ln 


* 


Dolo ſus ver ſatur in Oeneralibus. 3 Rep. 80. 


Acquired, 
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An Inſtitute of the Book II. 


made, 1. In * Public Manner before Neighbours, and not in Private. 
2. Let the Goods and Chattels be Apprai ſed to the Full Value and 
the Gift made in Satisfaction of the Debt. 3. After the Gift Lit the. 
Donee take Poſſeſſion of Them; for the Continuance of the Poſſeſſion 
in the Donor is a Sign of a Truſt, DOSE Eu 
[See the 3 H. 7. chap. 4. Concerning Deeds of Gift of Goods and 
Chattels made in Truft to the U e of the Grantor ; and See the 1 3 
/// TN 15 
A Gift may be upon Condition. RATE 
[See Of Election under Title Grants, chap. 3. ante.) 


9 5 III. By Fe. 3 „ 
By Sale. A Sale or Selling is a Transferring of the Property of Goods and 
Chattels from One to Another upon Valuable Conſideration. A Gift 
 f Noy's may be without a Conſideration ; f but a Sale can never be without 
Max. 87. a Valuable Conſideration. [See Of Bargain and Sale of Goods and 
18 Ele. Chattels, chap. 3. ante.] A Man may Sell his Goods at any Time, 
8 tho he fears an Execution for Debt; except there is a Truſt Betwixt 
WM : the Parties, as that By paying the Money He may have the Goods a- 
f . gain; [See Of Gift, A and except the Writ of Execution is De- 
livered to the Sheriff, Oc. for then By the 29 Car. 2. chap. 3. The 
[Property of the Goods is Bound from the Time of the 5 . 
5 1 1. t One came indebted to the King by Bond, and fold a Leaſe for 
5 ep. 9. Vears for a Valuable Confideration : The Sale binds the King, becauſe 
wh . It was but a Chattel. The King's Debtor ſhall not be in a worſe 
| Condition than a Felon or Traytor, who may ſell His Goods and 
. Chattels after the Felony or Treaſon committed, and before Con- 
Wo  __ viction, for his Maintenance [See Of Forfeiture in High Treaſon, 
= CCC oi Fe oe OE 
= Noy' Max. If one Agrees for Wares, u He muſt not carry them away before 
1 110 . He Hath paid for Them, unleſs a Day of Payment is Allow'd Him. 
3 If the Bargain is, That You ſhall Give me Five Pounds for my Horſe, 
and You Give me a Penny in Earneſt, which I accept, This is a Per- 
fect Sale. If I ſay I will ſell my Horſe for Five Pounds, and You ſay 
| You will Give me Five Pounds, and preſently go to tell out the Mo- 
ney to pay for Him, I cannot Sell my Horſe to Any other. But if 
* Noy's Max. you do not pay me preſently, It is no Contract. * It I fell my Horſe 
for Money, I may keep Him till I am paid. And if a Horſe dies in 
1 my Stable after I Sold Him, and before I have Delivered Him to the 
=_ Buyer, I may notwithſtanding Have an Action for my Money; becauſe 


=: By the 29 Car. 2. chap. 3. No Contratt for the Sale of Goods, for 
— Ten Pounds or upwards, ſhall be Good, Except the Buyer actually 
receives Part of the Goods Sold, or Gives ſomething in Earneſt to 
Bind the Bargain, or in part of Payment, or ſome Note thereof in 
IWriting be made and Signed by the Party to be charged with the Con- 
tract, or By Their Agents thereunto Lawfully Autborized. "ry 


— 


* 


_- 


* Dona Feen ſunt ſemper Suſpicioſa. 3 * 80. 
Clauſule Inconſuete ſemptr Inducunt Suſpicimnem. Ibid. 
' + Cujus eſt Dare, Ejus eſt Diſponere. 2 Rep, 71. 7 Rep. 6. 


* 
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Chap 6. Laut ef England z) 


„% Aion ſhall be Brought upon any Agreement T hat is not 
1 ſore „ the Space of a Tear from the making of the 
ſaid Agreement, unleſs the Agreement, upon which ſuch Action ſhall 
be Brought, ſhall be put in Writing, and Signed By the Party to be 
charged therewith ov. e 3 
So that if Any Agreement is for Wares Under Ten Pounds, and 
They are not to be Delivered within the Year, It is Void, unleſs put 
in Writing, tho' Earneſt be Given, by the laſt part of the Statute. 
As to Agreements that are not to be performed within a Year, If no 
Day is Set or the Time is Uncertain, (as To Pay a Sum at the Day 
of Death, Ge.) They are Good notwithſtanding the Statute, For It 
doth not Appear to the Contrary but that the Payment may be within 
_ the Lear. 5 Rt e 


IV. Tie ;.. 3 3 3 IE 

As when One ſteals Goods, and Sells Them in Fairs and Markets By Theft. 

Overt. [See Of Fairs and Markets, chap. 2. ante.] But the Owner 
may ſeize His Goods ſtollen at Any Time, till they are ſold in 

the Fair or Market. [See Of Remedies without Suit, Book 4 

chap. 3. And Of Reftitution, under the Tit. Conviction and Attain- 


%%% Mοœ ½mwmmm; 8 
Here it will be Neceſſary To ſhew, 1. What is a Teſtament, and By Teſta- 
Its ſeveral Kind; 2. Who may make a Teſtament ; 3. What is an E X- 
_ ; 4. What is A Legacy; 5. How a Teſtament may be made 
Fill... dd . 
I. Y A Teſtament (Teftatio Mentis) is a Voluntary and Juſt Diſpoſi- W Terms of 
tion of what One would Have to be Done Concerning His Goods and 8 
Chattels, Real and Perſonal, after His Deceaſe, with the Appoint- Finch. 167, 
ment of an Executor. If He appoints no Executor, The — = "TY 
muſt Commit Adminiſtration Cum Teſtamento Annexo, (with the Will 1. 


| annexed) and ſuch Adminiſtrator is to Perform the Will inſtead of an WeltsSymb 


JC 8 TEAS: V 
A Teſtament is either Mitten or Nuncupative. A Mritten Teſta- 
ment is not only ſuch as T have before ſpoken of in the 3. Chapter 
(more properly calld a Deviſe of Lands and e ane but It is 
That "Teſtament concerning Goods and Chattels, which at the Time 
of making thereof is committed to Mriting. Signing and Sealing is 
not neceflary to this Sort of Teſtament, for It may be made Good 

by Proof, without it. A Nuncupative Peſtament, or Will, is when 
the Teſtator doth by J/ord of Mouth only Declare His Will Concern- 
ing His Goods and Chattels (for Lands cannot paſs By Words) before 

a ſufficient Number of Witneſſes, who after His Death put into Wri- 
ting what the Teſtator Order'd in His Life-time. [ Sec the 29 Car. 2. 
Z No Teſtament" is of Any Efe& till After the Death of the Te- * Lic. 168. 

| 3 DE. SET 8 ſtator, Laſt. 11a. b. 


1565 
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Rs 2 Omne Tef amentum Marte Conſu 3 6. OY 27 b £ 5 R N 2 2 

0 e Teſtatorit Ambulatoria eft uſque if Atortem, i Inſt. x 19 5 Rep 61. 

al n Contrattibus Benigna, In Teflamentis Benignior, in Reftitmrionibus Benighiſſima Interpre- 
5 n Facienda eft. Ibid. and ; loſt. 247, 5 | 

Bonis def anti Tring de et eſſe Diſpoſitio; Neceſſuatis, Utilitatis, Volumatis. 8 Rep, 
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ſtator. For One may Alter and make void His Will at His Pleaſure . 
and He may make as many New Teſtaments as He pleaſes; but the 
Laſt Teſtament only ſhall ſtand, the Reſt being Revoked By the 
*Perk. 479. Laſt, Yet A New * Publication of the Firſt Will does Revoke the 
Laſt that was made. When the Laſt Teſtament is known, It ſhall 
Be Favourably Expounded according to the Meaning of the Te- 
ator. Eee 12235 

Weſt. A Codicil (Codicillus from Codex a Book, à Writing) is a Sup- 
| 2-1 ak !- plement to a Will, adding what is Omitted, or Altering, Retracting 
„% or Explaining ſomething in it. It is the ſame with a Teſtament, 
Except that It is without the Appointment of an Executor; and ex- 

cept that One may leave behind bim only one Teſtament, but as ma- 
ny Codicils as He pleaſes. The Codicils muſt be Annexed to 
__ Teſtament (O.) and the Executor muſt Perform All of 

5 e e es | 9 
If the Teſtament or Codicils are kept from the Executor, He 
may force the Party Detaining Them to Deliver them up By 
8 Eccleſiaſtical Law, and Recover Them in the Spiritual 


1G. 


By the 29 Car. 2. chap. 3. No Will in 3 Concerning Goods 
and Chattels, or any Perſonal Eftate, nor any Clauſe there, ſhall be 
= Repealed or Altered by Any Wili by Mord of Mouth only, except the 
.—- ſame be in the Lifetime of the Taru, committed to Writing ; and 
fi IE after the Writing thereof; Read unto the Teftator, and Allow'd by 
E n, and Proved to be Done By Three Witneſſes at the leaſh, 
And no Nuncupative Mill ſhall be Good, where the Eftate Bequeathd 

Exceeds Thirty Pounds, that is not proved By the Oaths of Three 
Mitneſſes at leaſt that were Preſent at the making thereof, ſome of 
them to be bidden to Bear Mitneſi by the Teftator in His laſt Sickneſs, 
in His own Houſe, or where He ee Reſident for Ten Days; Ex- 
Ce os ſurpriſed by Sickneſs from Home and Dying before He returned. 
[0e ee the4& 5 Ann. chap. 16. infra] _ . 
jt I Nuncupative Mill ſpall not be proved by the Witneſſes after Six 
= Mont hi, Except the Subſtance thereof were committed to Mritiug with- 
= : in Six Days after the Making of the ſaid Mill. Neither ſhalt Any 
Us Probate of a Nuncupative Mill paſs the Seals of any Court till four- 
teen Days after the Deen The Teſtator; Nor be prov'd till Pro, 
16 - ce Hath firſt iſſued to Call in the Midot, or Next of Kin, to Conteſt 
"hal Ee the" lame, , d 8 
140  The|Vill of Soldiers and Mariners at Sea, in Aua Military 
9 5 rig may Diſpoſe of their Perſonal Eſtates, as before the making 
5 . 2 the 4 & 5 Ann. chap. 16. Mitnoſſes that are Good Witneſſes at 
1 Trials at Common Law ſhall be Deemed Good Mitneſſes to prove 4 
bi Mouncupatide Mill, or Any Thing relating thereunto. 
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— 2. Who may may make a Teſtament ? W cd 
ö 4 laſt. 435. All Perſons (The © King and All His Subjects) may Make their 
Ft 1 Iaſt. 39. b. Teſtaments, except as followeth. An © Infant Male under Fourteen 
#4 Danv. Abr. Tk _ OCONEE NEST, 1 So ur IOns. 
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Years of Age, Twelve Tears, (or a. 
1 i ghteen Years of Age, cannot make their Wills of Goods 


" 


without the Husband's Conſent, or She may make Her Husband Ex- W*Rt-Symb. 

„ Woman maketh Her Will before Marriage, | By taking Huſ- N 

band and Coverture at the Time of Her Death, That is a Counter- 8. 
mand f . ph eas oo 


| | 4 f | . off | | 9 is H 
of Goods that ſhe Hath as f Executrix ſhe may make an Executor iPerk 503. 


Ideots,- Lamaticks (except in the Time of their Lucid Intervals) 


ſants Convict, Corporations cannot make a Teſtament. An h Qtlaw in 5 Rep. rt. 
, ROLL r. 
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32 G 34 H. 8:\ enable: Fhem to Deviſe Lands. [Sec Of a Deni ſe, 
Chap 3. Auto.! 10 n 29 Far 456. 3t54Þ 
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211 Den 25 Nr een 
In Executor is He To whom the Exeqution or Performance of Tn of | 
an Man s Will is committed after His Death, Ie, may be ap- Executos. 


mount to a Direct Appointment. Where there is ł no Executor, 


102. 
k Finch» 167, 


7 — is no Teſtament properly ſpeaking, ., Land was not originally, 168. 


'eſtamentary. . 'Therefor 2 eee ein 
l 8 Therefore That ſtill ma N y. be Deviſed In Writing, "38 118 
1 8 2285 5 . without 637. 
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Without is” an Executor. He that appoints the Exceutor i is 
call'd the Teftator. If ah Executor is only named by the Teſtator, 
and nothing given away in the Will to any other, Jet it is a Teſtas 


8 


ment. 
A Weſt's POS. I All that are capable of making a Teſtament are c ae Be- 
* " ing Exccutors. When the m King is made Executor; e Appoints 


30. 9. others to take the Account. But ſome that cannot make a Teftament 

| 5 are Capable of Being Executors. An Mayor and Commonalty 
" Roll Abr. may be Executors. (0) An Infant i vertre, ſa mere, or in His Mo- 
91. ther's Womb, may be an Executor. But when He is Born He can- 

; not Act as ſuch till Seventeen Years of Age. And Therefore the Or- 
4 Inſt. 345. dinary muſt Grant * Adminiſtration durante mimnore etate, till that 

7 1 Cro.683, Age. A Woman Covert may be alſo Executor. Þ So an, Excom- 
3 Cro.8, 9. municate or Outlaw'd Perſon, or Attainted; or Alien, Ge. But Popiſh | 
Recuſants Convict cannot be Executors. [See 3 = 1. chap. F.] 
Nor Thoſe that Execute an Office, tc. after T hey have 22 or 


1 to tale the. Oaths mentioned i, M. 3. Chap. 1 5 : 


1 e ha „r eee 
= wens ep nee may mas 688 4 Messer may wake e Tes Thice + or . 
5 hag T7 art more; but All of them in the Eye of 'the Law are but one Execu- 
8 1 Roll. Abr, tht. In which reſpe& Moſt Acts done B/ or To yy One of them, be. 
r are Ads done By or TOAL : 
it An Executor 17 7 W To a feet Nie 2 n Cendtribi, 8 if 
Li the Executor will find Sureties to perform the il or to Tome cer- 
= TY, tain Part of the Eſtate, or to ſome Certain 4B. ' 
: r Dyer 166, Bvery Intermedaling with the Goods of the Deceaſed” is wht a 
VDV Acceptance of the Executorſhip to make one chargeable as Execu- 
£m per denn tor. As if One does an Act of Charity or Humanit by Locking up 
7 N 3 Goods of the Deceaſed that they be not Waſted; or if He docs 
li Bury the Deceaſed and Sell His Goods to do it; or if one does Take 
N away His Own Goods that were in the Houſe of the Deceaſed; or 
9 uſe ſome of the Goods of the Deceaſed- in the Neceſſary "Occaſions 
| of the Family; or take the Goods By Letters ad Colligendum,' Cb. 
0 Theſe Acts will not amount to an ee of the ann if 
| the Special Matter is pleaded. -  - 14 3+ AN dN 
| When an Executor Hath Ae od, the F Ile . : 
' Vaugh, © A4/fign it Over. © He may 5 or Refuſe. the Executorſhip. But 
. 5 1. Ab as an Executor, after He Hath once Refuſed the Executorſhip, can 
8 | 918. never afterwards intermeddle; ſo after He hath. once legally. Accept · 
_ * 9 Rep. 37, ed it, He can never after Refuſe it. For He cannot Accept, and Re- 
. == 399 fuſe too. So if an Executor is cited by the Ordinary to Prove the 
—Z Will, [See 21 H. 8. chap. 5. ] and He appears and Refuſes to Proye 
5 7c" Will, He cannot gg Accept and Intermeddle with, the 
"WR | Eftate. Thus it is where there is but One Executor. But where 
1 o Peck FR there are u Many Executors named, and All are cited, and ſome of 5 
. A Rep. 37 them only Appear and Refuſe the Exccutorſhip, and afterwards One 
| Nov 's Max. of the Executors Proves the Will and Takes upon Him the Execu- 
ee torſhip, This Sufficeth- for Them All; and They that did Refuſe $ 
bi may at Any Time joyn with Him or Them, and intermeddle w 
Fi * 9 Rep. 37. the Eſtate, as well as Any of the Reſt. And If the * Acting Execu- 
== n tor Dies and makes an Eivetor, The Surviving Executors may 
| a; I or. wy D 5 ; 2 For 


1 
4 * » U ) . ar 1 . © . t ” 4 , 
wa” , % x . \ | » 4 
P | . | _ N | „ ae 
As — „ * 9 332 «„ 31 *. 1 — 4 * * A. 2 ou 1 Aa. _ 
— 9 4 *% "Mfg | 4 | . — — —— EATRRAK —— * rn „ nl 9 — * 1 " 
: 4.+x4 2 — ” 3 aided Mc 7 f | 
— — 
9 "5 a i» * 
0 8 n ; i ; 
* * % 4 * «al . Nv 
* 5 4 : 9 * © 
* 4 bh * | E 4 : 
— 8 ; 
FF - | * 
? - X * * 2 — b = 1 
j 0 | 
Fo | | OR ; 
—_— ' * ' - ba ' „ N 
. s. ne . N e 9 8 — . £ 
4; e 4 — — N 4 — a & EIS - * Sh” od 
1 . ” — K - - : ae * „„ TO. * — * ——_ 
P * * VE : : 7 a 
—_— _—— 
he nd 


[ r Refuſal before the Ordinary is Void in this Caſe. But 
For Refuſe, no one can ever after come in and Prove the Will. 
For the Teſtator now dies Inteſtate and without an Executor; fo that 
the Ordinary may Grant Adminiſtration cz Ti eſtamento annex or 
y Sequeſter the Goods in the Mean time till the Adminiſtration is » g Rep. 
| piles 59. 
2 where One Accepts and All the Reſt Refuſe, He muſt Bring 
Actions in All Their Names, and One may Releaſe the Action; for 
the Poſſeſſion of the One is the Poſſeſſion of All of Them. But an 
Action mult be Brought * Againſt Him or Them that Act or Admini- : perk. 48c 
ter ; and He that firſt Cometh ſhall firſt Anſwer. [See the 9 Ed. 3. Noy's Max. 
Stat. 1. chap. 3. 21 H. 8. on i and Of an Eſtate in Lands Devi- Finch 294, 
ſed to Executors, Ante, Chaps1-J. ' 329. 
' Regularly One Executor cannot ſue the Other at Law, but He 
may have Relief in Fquity 
&n Executor of His Own * Wrong is He that is neither Executor Terms of 
nor Adminiſtrator; and yet Acts as an Executor; as when He takes in- the Law. v. 
to His Hands the Goods of the Deceaſed. and Converts them to His * 
own Uſe; and Alters the Property by Gift, Sale, Gc. tho' He had 5 Rep. 31, 
Letters Ad Colligendum Bona Defuntti ; for the Ordinary Himſelf 32; 33- 


39, 


295. 8 5 
Office of Ex · 
ecutor, ch. 9. 


has no Power 10 Give or Sell them; Or if He Delivers the Goods of; Rep. 135. 


: s ID 9 Rep 39. 
the Deceaſed to Creditors or Legatees in Satisfaction of their Debts or Noy's Max, 


| Legacies; or receives Any Debt Due to the Deceaſed, and gives a aa 


Releaſe for the ſame ; or Releaſes any Debt Due to the Deceas'd be- 
fore It is paid; or pays Any Debt Due from the Deceaſed, except 
It be with His own Money. So that If a Man Dieth Inteſtate, and a 


b Stranger taketh the Inteſtate's Goods and Uſeth Them, He is an * 5 Rep. 33; b 


Executor of his Own Wrong; and muſt be ſued as Executor. For * 
no one can be an Adminiſtrator of His own Wrong; no Action lying 
againſt an Adminiſtrator By Common Law. [See the 31 Ed. 3, 


chap. 11.] But If there is a Legal Executor that Hath Proved the 


Will, or if a Legal Adminiſtration is Granted before the Stranger In. ' 
termeddled, A Stranger cannot be an Executor of His Own Wrong, 
but is a Treſpaſſer againſt the Executor, 5c. and Creditors may 
Have their Remedy Againſt the Lawful Executor, &c. Yet, thou 4 
there be an Executor or Adminiſtrator, If the Stranger takes the 
Goods and Claims to be Executor by Paying and Receiving Debts, 
there He may be charged as Executor of His Own Wrong By ſuch ex- 
_ preſs Adminiſtration.” But all Lawful Acts which He Doth as Exe- 
_ eutor of His own Wrong are Good; and He muſt Anſwer only as far 
as he Acts. An Executor of His own Wrong cannot e Retain for 
His own Debt againſt Another Creditor ; becauſe then The Cre- 


ditors would ſtrive amongſt Themſelves to ſeize the Goods of the 


y the 43 Eliz, chap. 8. If Any Perſon ſhall obtain Any Releaſe 

of a Debt, or Any Goods or Debts of an Inteftate, By Fraud, and 
or upon Valuable Conſideration, He ſhall be charg'd as Executor of 
ths own Wrong, ſo far as the Value of the Goods or Debts ſo obtain'd _ 
hall amount, *Howbeit, He ſhall be allo d ſuch Reaſonable Dedutti- 
0:5 as other Exccutors or Adminiſtrators ought to Have. DES 
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5 Rep. 30 ꝙ 
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An Inſtitute of the Book II. 
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See 30 Car. 2. chop. 7. Touching Executors of Adminiſtr ators of 
, Executors in Their own Wrong; and the 4 & 5 M. & M. chop. 21 
Touching Executors or Adminiſtrators of Executors, or Adminiſtra- 
: tors, who ſhall Waſte the Goods of the Teſtator or Inteſtate. See 
1 1 the 25 . Hat. 5. chap. 8 | „ m_—_— 
1 This is the Deſcription of an Executor. Let us ſee what is 
His Iutereſt; and What are Aſſets ; His Power ; His Office and 
4 Plowd. 5: The 4 Intereſt of an Executor ariſes at Common Law By 
4g „ Vertue of the Teſtament, which is 'Temporal, and which Gives Him 
23 All the Chattels Real and Perſonal of the 'Teftator, which are like- 
Noy's Max. wiſe Temporal. For the Probate of the Ordinary is only a Confir- 
* Noy'sMax, mation. The Law gives Him not only Thoſe in Poſſeſſion, as © Lea- 
103, 104% ſes for Years, and Charters and Evidences concerning Them, Arrears 
os 9. 2. of Rent due at the Death of the Teſtator, Grants of next Adyow- 
3 Cro. 515. ſons and Preſentations of the Teſtator's Inheritance becoming void in 

his Life-time; Corn Cut or Growing, (5c. where the Teſtator had 
| ſuch an Eſtate ar might in Probability have continued till the Corn, 

Sc. was Ripe; (as where the 'Teſtator had an Eſtate for Life of An- 
bother or in the Right of His Wife, c.) Gold, Silver, Jewels, Plate, 
Houſhold-Stuff, Cattle, Implements of Husbandry, Apprentices for 


i . Ic ears by Cuſtom, (5c. but alſo Thoſe Things that Lye in Action, as 
„ Rights and Intereſts upon Judgments, Statutes, Recognizances, Ob- 
© ligations and Bonds, and All other Debts due to the Teſtator (if 
5 | "hey are not Bequeath'd) becauſe on the other Hand the Law ſub- 

wo jects the Executor to Every Man's Claim and Action, which He had 
4 againſt the Teſtator for the ſame. For this Reaſon the Executor is 

5 1 laſt. ſaid to be the Teſtator's f Aſſignee, and to Repreſent the Perſon of 
= 772 the Teſtator. But for Perſonal 8 Wrongs done by the Teſtator to the 


No y's Max. Perſon, Goods or Land of Another, He doth not Repreſent Him; be- 
1 IC cauſe Perſonal Actions Die with the Perſon. [But ſee 13 Eliz. 
1 CE chap. 10. where Grantees of Goods ſhall be liable to the Succeſlor's 
Suit in the Eccleſiaſtical Court for Dilapidations, as if they were 

Executors or Adminiſtrators.] But after All that hath been faid 

concerning the Tztereft of an Executor; If One makes His Will and 

_ appoints an Executor and gives Him 10 J. or no Legacy, nor makes 

any Diſpoſition of the Reſiduc of His Perſonal Eſtate after Debts and 


Legacies paid; This Reſidue ſhall not go to the Executor, but ſhall 
is be Diftributed amongſt the neareſt of Kin to the Teſtator, or their 
15 „ | Repreſentatives. For the Teſtator is eſteemed to die Inteſtate as to 
i that Reſidue; and therefore an Adminiſtration ſhall be granted quoad 
Z the Reſidue. „„ e e 


[See OF Anceſtor and Heir, Book 1, chap. 6] . 851 
The Mie of the Teſtator muſt Have Her Wearing Apparel, which 
is Neceſſary and Convenient for One of Her Station and Character. 


— — — 2 
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100 [See Of Husband and Mife, Book 1. chap. 6.] And the Heir ſhall 

Ll » 4 Rep. 63, Have the k Glaſs Windows, the Wainſcot that is Fix d by Nails or 

11 13 Screws, Furnaces of Lead or Braſs Faſtened to the Walls, or in tho. 
; 0 Ny e Ground, Lead fix d to the Houſe, Doors within or without that are 
In „„ Hanging, Locks, Keys; tho the Executor Hath the Leaſe for _ 
i 


Chap. = Laws of England. 


1 2 De 
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of the Houſe. Alfo the Heir muſt Have the i Trees, and the K Deeds 11 Rep. 48, 
belonging to the Inheritance. „% e 
2. Of Aſſets. [See Of Anceſtor and Heir, Book 1. chap. 6.]  *iRep. 2. 
1 All Thoſe Goods and Chattels which Belonged to the Teſtator at 1 5 rep. 47. 
the Time of His Death in any part of the World, and which do come -* 
to the Hands of the Executor, ſhall be m Alete (from the French n= Terms of 
Aſſez, enough) or Sufficient Goods and Chattels to make the Exe- * , v. 
cutor chargeable (as far as the ſaid Goods and Chattels Extend) to 71,6 17 U. 
a Creditor or Legatee. If a Stranger takes Goods out of His Poſſeſ- Noy's Max. 
ſion, Yet they are Aſſets in His Hands. Aﬀets in the Hands of One 
Executor are Aſſets in the Hands of All the Executors. But fuch _ 
Things as are not Valuable, or not To be Sold, (as a n Preſentation lat. 
to a Church actually void, Oc.) ſhall not be Accounted Aſſets. The 388. 4. 
Goods of Other Men in the Hands of the Executor ſhall not be Aſ- 
ſets. L If the Cattle of the Teſtator do Breed after His Death, the * Office of 
Young | ſhall be Aſſets. So Wool Growing on the Sheeps Backs, Exccutor. cb. 
Goods and Chattels Mortgaged to the 'Teftator, and not Redeem'd, * 07 
or the Money wherewith It was Redeemed, ſhall be Aſſets. P But „; Rep. 34: 
If the Lands are only Deviſed to be Sold, the Money and Profits of 
the ſaid Lands ſhall not be accounted Any of the Teſtator's Goods, 
| [See the 21 H. 8, chap. 5. Qffice Executor, econtra. chap: 6. Seth. . 
pag. 105. &c. and ſee Of an Eſtate in Lands, Deviſed to Execu- 
tors, Ante chap. 1.] Alfo All Goods and Chattels, Debts, &c. that 
are Recovered by the Executor By Action, after the Death of the 
Teſtator, ſhall be accounted Aﬀets; but not before they are Reco- 
vered. For If the Executor do never Recover, or Get a Debt into 
His Poſſeſſion, He ſhall never be charged * 9 provided He Hath uſed 4 1 Rep 9 8. 
His utmoſt Endeavour to Recover it, and cannot do it. r Damage, Office * 
alfo Recovered for Goods taken away in the Life of the Teſtator * — 
mall be Aſſets. [See 4 Ed. 3. chap. 7. ] If an Obligee or Creditor is Lit. 192. 
made Executor, the Debt is Aſſets; but He may pay Himſelf before {153124 # 
Any other in Equal or Inferior Degree. If the Obligee or Creditor 264. b. 
makes the Obligor or Debtor Executor, It is a Releaſe of the Debt offenen Ex-. 
even in the Caſe of an Infant. [See of Releaſes, ante chap. 3.] But e "og 
His Debt ſhall be Aſſets for ſo much to other Creditors, * if there is *zRoll. Abr. 
not Aﬀets beſides. u If an Executor of His own Myong, To whom ? b 
Twenty Pounds is Owing, doth ſeize Goods to the Value of Twenty Fe FP 
Pounds, intending to pay Himſelf a Debt of that Value, This ſhall 
be Aſſets in His Hands to make Him chargeable to Any Creditor or 
| Lepgatee, as hath been Hinted before. If He Alters the Property of 
| ay Thing belonging to the Teſtator, as By Laying down His own 
oney in Lieu of it, It belongs to Him. 15 one Recovers againſt an 
Executor a Juſt Debt of an Hundred Pounds, and the Executor 
Compounds for Sixty Pounds; He ſhall not be Allow'd a Hundred * Kep. 32, 
Pounds to Deed other ͤ ͤ / . . 
Fils Tho' a Plantation be an Inheritance, yet, Being in a Foreign » Ventr. 35, 
untry, It is a Chattel to pay Debts j Thing that is Teſta 


_ - Hy the 29 Car. 2. chap. 3. In Eſtate for The Life of Another, 
ll te Aid in the Hands o the Heir or the Racer And Truſts 
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*gRep.go, 1 Aſſets ſhall be always intended, till the Executor Alleds:c 41... 
* Want of them in Excuſe, kt! ele 2 | ledges tho 
After all the Debts and Legacies are paid, That which Remains 

*Plowd. 525, belongs to the Executor by Vertue of His Executorſhip. But the In- 
Dyer 160. tereſt which the Executor hath as Executor in the Goods of the Te. 
Noy's Max, ſtator before Probate of the Will, and Before ſuch Payments, is Dit. 
9 Nep. 88. ferent from the Intercſt which Every one hath in His own Proper | 
:xecutor, cannot By Will Give 


1 Roll. Abr. Goods, For then an Executor, as 


9079. away the Goods. But His Executor alſo ſhall be Executor to the 


Firſt Teſtator. ¶ Oære, Of a Mere or Nude Executor,] Neither can 
the Goods which a Man Hath as Executor be liable 6 pay 33 


Dyer185, Debts. But if an Executor > Alters the Property from the Teſtator 


157- to Himſelf, by Paying a Debt to the Value of ſuch Particular Goods 
© 5 Rep. 31. nam'd by Him, or © By paying the Rent and Receiying the Profits of 
VV“̃eaſe, or Part of the Profits receiv'd Equal to the Rent, the Goods 
and Profits receiv'd are His own, i a EEE cd 
*Plowd.277, 3. The d Power which an Executor Hath is wholly. By the Will, 
278, 280. And therefore He may Releaſe an Action, Debts or Duties, or Do 


5 Rep. 28, : | | | 
5 any Thing as Executor before the Probate of the Will, if He after 


_ r1Ioſt. 292. b. wards Proves it. But Before Probate He cannot Bring Actions for 


51 Abr. Debts, Ge. due to the Teſtator, for He muſt Shew the Teſtament 


Noy's Max. Proved under the Seal of the Ordinary, at leaſt when He gives His 
1. Declaration. He may Take the Goods and Chattels to Himſelf, 


or Give Power to Another to ſeize them for Him. Yet He cannot 
make a Teſtament of the Goods He Hath, as Executor, before the 
Property is Alter'd, as Hath been ſaid ; neither can Executors make 
a Diviſion of the Goods amongſt Themſelves till the Property is Al- 


tered. 


© 5Rep.2z, An © Infant Executor after Seyenteen Years of Age Hath as ds 


Power as Another Executor of Full Age. But He is Diſabled to do 


fore He Receives it, The Releaſe is void; tho it might Have been 
Good upon Payment. And if an Infant before Seventeen Years of 
Age Aſſents to a Legacy before the Debts are paid, The Aſſent is 

Void; or if He do Any Act that Will be a Devaſtavit, or a Waſting 
of the Goods, in Another Executor of Full Age, It ſhall not Bind 
Him. He cannot ſell a Leaſe for Years, which He Hath as Executor, 
before He is Twenty-One Years of Age. If He does, ſuch Sale ſhall 


* 5Rep.279. Af Feme-Covert Executrix may Do any Lawful A& which Ano- 


ther Executor may Do. But She cannot Prejudice Her Husband by 
Releaſing a Debt before it is paid, by Aſſenting to a Legacy before 
the Debts are paid, Gc. Yet the Husband may do it. 
If the Goods of the Deceaſed are kept from the Executor, He may 
ſue for Them in the Spiritual Court, or at Common Law, [See the 


s Lir.6g. 33 H. 6. chap. 1.] 8 If one ſeis'd of a Meſſuage in Fee-fimple, Fee- 


tail or for Life, hath Goods in the Houſe, and makes His Executors 
and dies; His Executors ſhall haye free Entry, Egreſs and e 
— 8 ; "Carry 


———— 
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Carry the Goods out of the Houſe (to whomſoever It does belong) in 
- Reaſonable;Tins. (Et RE SN 
One Executor may ſell a h Leaſe for Years, and the Sale ſhall bind bi Roll Abr. 
| | nl | | | 1 8 5 | 24. 
WP Office and Duty of an Executor is. 1. To Bury the Te- 
ſtator in a Decent Manner according to His Rank and Character, but 
with Regard to His Eſtate left after Debts paid. For Funeral Ex- 
aces that are Unreaſonable ought not to be Allow'd out of the 
Teſtators Eſtate. Whatever the Executor lays out Extravagantly, 
If there is not enough to pay Debts, He mult Bear it at His own Ex- 
| pence. + If they are Reaſonable and Neceſſary, Funeral Charges i pr. & Stud. 

' muſt be Allow'd before Debts and Legacies. 2. The Executor ought 1 050 _ 
to make an Inventory, i. e. a Schedule Containing a True and Per- 1 fell Abr. 
fect Deſcription of All the Goods and Chattels of the Deceaſed at the 924. 
Time of His Death, with their Value, and of All Debts due to Him. 

And this Inventory ought to be made and Appraiſed in the Preſence of 
| the Executor by Two or More of the Creditors, or Two of the next 
of Kin, or in Their Default By Two or More of the Neighbours or 

Friends to the Deceaſed ; [See the 21 H. 8. chap. 5.] and then the 

Executor muſt Deliver the ſame upon Oath to the Ordinary; unlefs 

the Ordinary Gives Him Time to Bring in the Inventory, or upon 

Good Cauſe Diſpenſes with it. Until the Inventory is made and _ 
Brought into the of the Ordinary, It ſhall be preſum'd that the 
Bxecutor Hath Aſſets to Pay all the Debts of the Teſtator. 3. Te 
Executor muſt k Prove the Will before the Ordinary, either in Con- K Perk. 486. 

nom Form by His own Oath, or By Mitneſſes beſides His own Oath, 9 Rep 37.38. 
if Any that Have Intereſt call Him to do it. And tho' a Will is Pro- Juſt. 276. 
ved in Common Form, yet the Executor may afterwards be forc'd 'To 

Prove it again Per Teſtes by Thoſe that Have a Right to Queſtion it. 
A Caveat is frequently enter d into the Regiſter's Office againſt the 
| Probate in Common Form. When the Will is Proyed either in Comm 
mon Form or Per Teftes, It muſt be Exhibited in the Office belong- 
ing to the Eccleſiaſtical Court to be kept by the Regiſter; and a Co- 
py thereof in Parchment is to be delivered to the Executor under the 
Ordinary's Seal; which Copy in Parchment ſo ſealed is called the 
Probate. But It is rather the Certificate of the Probate. [See tze | 
21 H. 8. chap. 5.) One may Prove a Will before the Ordinary which k 1 
contains Goods and 1 Lands; tho formerly a Prohibition uſed to be entr. 2667. 
Granted as to the Lands. If there is a Deviſe of Lands and 'Tene- Rep. 
ments of Freehold in the "Teſtament, It is proper alſo Lo Prove the 
Will by Witneſſes in the Court of Chancery. 'The Probate of the 
Will with reſpect to Goods and Chattels is Neceſſary; for tho' as to 
Freehold Lands Deviſed, It is not at all material to Prove the Will 
before the Ordinary, Vet as to Goods and Chattels It is Neceſſary | ; 
To Give thé Executor Power to Bring Actions, m and to Confirm = Roll Abr, 
the Acts which He did as Executor before Probate. If All the Goods 1 
of the Deceaſed (under which I comprehend ® Specialties, as Bonds, e e. 
Statutes, . Ae, Offa Leaſe for Years) be within the ſame Dyer 3% 
Dioceſs wherein th 'Teſtator liv'd and died, The Executor muſt | 15 * 3h 
prone it before Biſhop of the Dioceſs, or His Commiſlary, or 1 
_ tore the Archdeacon, or His Official, according as the Compoſition has 

been made with the Biſhop, or as Preſcription Dire&ts, But ſome- 


times 


— An Inſtitute of the 
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* Perk. 491, times the Executor hath been Driven toſhew How an ® Archdeacon. 
** c. hath Power to Prove a Will; whereas the Power of the Biſho l 

or His Commiſſary will be allow'd of Courſe. - Debts without Spe- 
cialty are to be Accounted Goods in that Dioceſs where the Debtor 
lives. [See Can. 92.] If All the Goods and Chattels lie in a Pecy.. 
liar Juriſdiction, then the Will ought to be Proved before Him that is 
» 1 Cro. 718, Judge of the Peculiar, p If ſome Part of the Goods is in a Dioceſs 
719. and Part in a Peculiar of the ſame Dioceſs, There muſt be Two ſe. 
TO veral Probates. (O.) But if the Goods are within Two Peculiars 
4 rLev.78. within the ſame 4 Dioceſs, then the Will muſt be Proved before the 
Archbiſhop of the Province. And fo before the Archbiſhop, If there 
are Bona Notabilia, i, e. If the Teſtator had Goods and Chattels at 
the Time of His Death of the Value of Five Pounds, or more, lying 
in Another Dioceſs beſides that wherein He lived and died, [See the 
4 & 5 Ann. chap. 16. Concerning the Wages, c. due to Perſons 
for Work done in the King's Yard or Docks, Gc. and See of the 
« 5Rep. 23. Prerogative Court, Book 4. chap. 1.) In ſome Places r Lords of Ma- 
9 Rep. 37. zor Have the Probate of All the Wills of Their Tenants within the 
Manor by Cuſtom Time out of Mind. Therefore It is to be obſer- 
| ved, that if Probates of Wills or Letters of Adminiſtration: are 
9 9 Rep 3, Denied in the King's Courts, and thereof an Iſſue joyned, It ſhall 
= 4974". be tried by a Jury, and not by Certificate of the Ordinary; becauſe 
5 5 3" this Power of the Ordinary was not originally of Eccleſiaſtical Cog- 


== J the 31 Ed. 3. chap. 4. Biſhops ſhall reftrain their Officers from 
1 EE”, . Exceſſive Fees for Probates of Teftaments, in pain to Have 
3 © Them Indicted before the Fuſtices for Extortion. 
5 . 2 the 21 H. 8. chap. 5. The Fees for Probate of Teftaments are 
1 e Limited. And the Ordinary may Convene Executor To Prove the 
1 . Teſtator Will and to Bring in an Inventory. [See 3 Iuſt. 149, 150. 
= omit; 4 Iuſt. 336. And See the 22 C 23 Car. 2. chap. 23. For Fees upon the 
Ez | Probate of a Will of a Seaman or Soldier. And See ira] 
Wo _ -» By the 23 H. S. chap. 9. 4 Man is not to be Cited out of His Dio- 
_ ceſs, or Peculiar Furiſdiftion, To Prove a Mill, or To take Letters 
is of Adminiſtration, unleſs there are Bona Notabilia, &@c. 4. It is the 
13 * Hob 250. Executor's Office and Duty To Pay Debts and Legacies.” A.* Bond 
Ventr. 358. Or other Security ſor Payment is to be Accounted Payment. All 
Debts muſt be paid before Legacies. In Payment of Debts This Or- 
der muſt be Obſerv d. After the Charge of the Funeral, Inventory, 
VODODppoſition by a Caveat and the Probate, the King is to be prefer d 
» Office of for His Debts due upon u Record and Specialty. Then the Forfei- 
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ch. 12. 2. 179. tures for not Burying in Woollen are to be Allow'n out of the Eſtate 
1 Roll. Abr. of the Deceaſed before any Statute, Judgment or other Debt or Dut7 
97): Elem. Whatſoever. See 30 Car. 2. chap. 3.] All Money due for Letters 
Br. to the Poſt-Office ſhall be paid before any Debt due to a Private Per- 
ſion. [See 9 Ann. chap. 10. Afterwards;Debts due to Private Perſons 
 * 4Rep. 60. upon * Zudgments againſt the Teſtator in a Court of Record, with- 

5 Rep. 28. VP TROY | # "FP "4 M. 

J Rep 6. out any Conſideration of Firſt or Laſt. [But See the 40 e. 
5Rep 28,29. chap, 20.] Yet then Amongſt Judgments, He that firſt ſueth Execu- 
_ r tion ſhall be prefer d. But before Execution It is at the Election of 
a0, &6. the Executor to Pay whom He will firſt. Then Y Hratuter or Re- 
e coguigances, Thoſe Forfeited before Thoſe that are for e 
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822. a * 


— * 0 8 
uns 


n e Er 99988 es dhe n reren 3 82 - DIED of at. 225 
ha » 6. 
* ” 
r 7. ter API nd 


= A Ne N Pha re 

of 2 WH 9c. rr? —— rd a n 8 
: & * + . 
4 * | , a o \ + 4 ” 4 = a 1 * : y 
» . p 6 k . | : 
' . 
— 4 
© * . * 
A 4 1 . - w.<F _— == * 2 { N a P = "IP * hs ** * 1 A.» * of oe %, 4 Pf * FW: 
8 = — — — * KA LY — | 2 4 C bo 2 2 16 * p * 
, ” — 
* 


of Covenants, Gc. not Broken, otherwiſe amongſt Statutes and Re- 
cognizances The Executor may give Precedenty, as He pleaſes, be- 


„ t 


fore Execution. Then Debts due for * Arrearages of Rent upon * Office of 
Leaſes, Gc. in Writing (tho' ſome ſay upon parol Leaſes too) be- Execotor, th. 
— It ſavours of the Realty in regard of the Profits received. For: * ge. 
the Leſſor may Diſtrain and pay Himſelf whether the Executor will 2 Ventr. 184. 
or no. Then Debts due upon Specialties, as Obligations, Bills Pe- * Elem. 
nal, or Single Bills ſeal'd without Penalty. Laſtly, Debts due upon 3 Lev. 263 
Bills or Notes Unſealed or Verbal Contracts; for there is no Diffe- ere 3h 
rence betwixt Notes and Shop-books, c. Some Prefer a Debt due 266 on. 
for b Wages of Servants, that are within the Statute of Labourers, » i Roll. Abr. 
before Debts due upon Shop-books. In ſuch an Action where the Te- 93 . 
ſtator might wage His Law, the Executor is not Bound to Pay. pw ay 786, 
Therefore they are not chargeable in an Action of Debt; as They 
may be in an Action of the Caſe, Where no Wager of Law is lows, 
ö; ff. ng 
Mi.bte, That Amongſt Debts that are of Equal Degree, The Exc= = 
cutor may always Pay © Himſelf firſt ; but an Executor of His own <Plowd. $44. 
Wrong cannot 4 Retain, as before- mention d. And Thoſe Creditors Office ofExc+ 
that firſt Commence Their © Suit are to be paid firſt (O.) if not - ad 
Thoſe that firſt get Judgment and Exceution Againſt Him. 'Thoſe * 5 Rep. 36. 
Debts that are Due are to be paid before Thoſe that are not Due, or af dag we = 
before Thoſe whoſe Day of Payment is to Come. . 


Vet (notwithſtanding what Hath been ſaid Concerning the Com- + OY 
menęement of Suit firſt, and 'Thoſe whoſe Day of Payment is to 997 oe _ 
Come) Executors will ſometimes Confeſs Judgment Preſently to a 1 Roll Abri 
Friend for His Debt (for He is not bound to ſtand. Suit) and Plead $39 $37; 
Dilatory Pleas to a Stranger's Debt, that His Friend may be firſt paid 81. 5 
upon Execution. But If Judgment for a Hundred Pound is ſuffered 
to Stand to an Agreement, and the Plaintiff f Compounds for Sixty, * 8 Rep. 133. 
The Judgment for the whole Sum will not be Allow'd to keep off 9 Rer. 1. 
other Creditors, as before-mention'd. If no Suit is begun, The Exe- 
cutor may make a Voluntary Payment of the whole Debt to any 
one Debtor in Equal Degree, tho He Hath no Aſſets left to Pay unto 
Another Any Part of His Debt. Debts Due to the 8 King otherwiſe « Office of 
than by Matter of Record, as for Sale of Timber, Amerciaments in Executor. 
His Courts-Baron, (5c. are like the Debts due to a Subject. [But See dE Pg 5 
33 4.8. chap. 39.] The ſame Order throughout is to be obſerved by 927. 
Executors of Executors. If the Executor pays in any other Order; 
He muſt pay the Debts of a Higher Degree out of His own Eſtate; 
it He Hath not Aſſets to pay All the Creditors. After All the Debts  _ 
are paid in ſuch Order as Directed, The Executor muſt pay h Lega- "Dr. & Stud. 
ciel. And herein The Executor may prefer i Himſelf if any Legacy Bua. 
i Given to Him, tho' there is nothing left to Diſcharge the Other Le- - 4 AY i 
gacies. Afterwards He may pay what Legacies He pleaſes firſt ; tho' 9 Rep. 86. 
there is not Enough to ſatisfy All the Legatees ; or He may pay to 3 e 
Fach of the Legatees a Part of their Legacies in Proportion with the i Plowd.545- 
Other Legatees, if there is not Enough to pay Every. One His whole Office wigs 
Legacy. k This is the faireſt Way. For It is not Here as in eee 
Caſe of Debts due from the Teſtator. The Executor may not know * 2 Ventr. 
the Number of the Debts; and therefore ſhall be Allow'd to pay 35% 266. 
Thoſe which come to His Knowledge firſt. But Here the Legacies 
eg 5 = are 
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W N are All known, as ſoon as the Will is open'd. But if there is a 1 f 
6b. 19. 5. 317. CI ick Legacy, or any particular Thing given in Specie; as a a 
2 Horſe, a Silver Cup, Cc. This muſt be Delivered according] Ay 
fore Any Other Legacy, if there are Aﬀets. If there is chbagh to 
Pay All the Legacies, They muſt be All Paid. If One Binds Him. 
felt and His Executors in an Obligation, &c. to perform a certain 
Fhing, and in His Will Gives Divers Legacies and Dies, leaving 
Goods only ſufficient to Pay this Obligation when It is Forfeited Thi 
Obligation ſhall be no Bar to the Legacies; m becauſe it is erte 
whether It may Ever be Forfeited. The Executor therefore may 
* 2 Ventr. make a Delivery upon Condition (is.) * To Return the Legacy ie | 
the Obligation, Oc. is Ever forfeited, and the Penalty Recovered. If 
there is not enough to pay Debts, or more above Debts; the Legatees 
muſt loſe their Legacies, [See Of a Legacy, infra ] 
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By the 29 Car. 2. chap. 3. No Executor or Adminiſtrator ſh j . 
charged on a Special Promiſe to Anſwer Damages 5 & eee 
Eſtate, unle(s ſome Note thereof be in Mriting, and Signed by the 
Parity to be charged, or ſome other By Him Authorized. 5. The 


ens 39, Executor muſt paſs His ® Accoumt before the Ordinary concerning the 


| Goods and Chattels of the 'Teſtator. The Inventory ſhews what is 
His Charge, and the Account muſt be His Di ee. ſo ee ve 

He can prove to be laid out in the Payments for Funeral Charges, 
making the Inventory, Probate of the Will, Debts and Legacies. This 
Account will Diſcharge Him of All Suits in the Spiritual Court, but 
will not Diſcharge Him of Suits at Common Law. For there Each 
Particular muſt again be Proved. [See the 31 Ed. 3. chap. 11.] 


Ay the 1 Jac. 2, chap. 17. Executors muſt not be call'd to an Ac- 
eee 2; „ pat 5 
Ny the 4 & 5 Ann. chap. 16. An Action of Account lies againſt the 
Executos, or Adminiſtrator of a Guardian, Bayliff, Receiver, &c. And 
© 2 W JO pe Parties upon Oath ; and ſball be A. 
Coco d as the Court ſhall Fudge Reaſonabl he 4 - whole Side 
lo Rh On uns, 
uo 9 If one maketh P Overſeers in His Will, | They Have no Power to 
1. f. 13, 14 Execute the Will, or To intermeddle with the Goods. They may 
Saive Counſel and Advice; and If Executors will not be prevail don 
” no + NO Duty, the Overſeers may Complain of Them in the Spi- 


38 Rep.133. Laſtly, 4 If an Executor does J/afte or Miſemploys tho Eſtate of 


Law, v. De. the Deceaſed, or Sells the Goods of the Teſtator at an Under-value, 
Nerd fuer tho by Submiſſion to Arbitrators, or Does not obſerve the Law which 
1% Directs Him in the Management thereof, By paying what ought not to 
Office of be paid, or By not obſerving the Right Order of Payment, or Doth 


ng, Wy Thing By Negligence or Fraud againſt His Truſt, It is a Deva- 
" fiavit, or Waſte; and He ſhall be charged for ſo much upon the De- 
Office of paftavit Return'd by the Sheriff De Bonis Propriis, upon His own 


Executor, ch, . g 
| 15 * f i Ge. Goods, as if It were for His own Proper Debt. Where there are 


1 Roll. Abr. many Executors, The Fraud or Negligence of One ſhall not be 


29, 930. | | 
Bison alem. | 2 | 5 charge- 
81, $2. Bs 


. 


"EE 


oo 
# © - . ® 
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Chap. 6 Laut F England. = 
hargeable upon the Reſt. If the Waſting Executor Dies, 1 „His een 
Executor or Adminiſtrators are Chargeable. [Sce the 4 & 5 JV.& A. 4. . f.. 
hap. 24. Concerning Executors or Adminiſtrators of Executors who contra 
1 1 waſte. the Goods of the Teſtator or Inteſtate prout ſupra. But : mw Abr. 
It 18 not ſo with Adminiſtrators ; F or they have but one Authority, 
which muſt be Executed by All joyn'd together. Wop Jo 

8 | OY | 02 | * | 
C Fi 2 15 a Particular Bequeſt or Gift of Goods and Chat- e, of 
tels to One or More By "Teſtament. In ſome Caſes | 2 Bequeſt of pb a v. 
Lands, &c. may be call d a Legacy. Some are incapable af Ta- 2 Toft br, 
king by Legacy. | [See the 3 Zac. 1. chap.'5. 13 V. 3. ehap. 6. 
1 Georg. chap. 13. 5 Georg. chap. 27. He To whom the | Legacy . 
is Given is called the Legatee or PLegatory. * There is a Difference!” Noy's Max. 
Where the Property of t e Thing is Given, and when the Uſe of it 99» 100. 


12 


only is Given. For a Man may Give the Uſe of His Plate, Gc. to 

One for Life, Remainder to Another. But if the Plate was given 

for Life or for an Hour, A Remainder to Another would be Void, 

and the Legatee may Diſpoſe of it. But if He does not Diſpoſe of it, 

He in Remainder ſhall Have it. (O.) [See of an Eſtate iu Remain- 

JJ ¼ T GIG THOSE 02: 47 "207 

© Legacies are not Recoverable at Common Law, but in Chancery 

or the Spiritual Court. But if an Executor Promiſes that in Conſi- 

deration of Forbearance to ſue for His Legacy, He will pay the Lega- 

cy at ſuch a Time, by Vertue of that Promiſe It becomes a Debt, 

and may be recovered at Common Law. The Common Law ta- 

| keth Notice of the Aſeut of the Executor to the Legacy, and doth 

give Him Time to conſider of the Value of the Goods, and State of 

the Debts, that He may ſafely pay a Legacy without Danger to His 

own Goods, as a Waſter. Therefore the * Aſſent or Agreement of perk. 550; 

the Executor is firſt to be obtained before Any Legacy can be Taken. 10 Rep. 49. 

Until then, The Legatce may not meddle'with' the Legacy, becauſe | Roll Abr. 

(1 ſay) the Executor is to pay Debts before Legacies. And this is 61s. 

the Reaſon why no Property can be Transferr d to the Legatee with- mag 

out the Conſent of the Executor. Nay, 'a Specifick Legacy or ſome . 

particular Thing given in Specte, as a piece of Plate, Oc. cannot be 

Taken without His Aſſent. For elſe by ſuch Legacies the Teſtator 

might Give All His Goods away to Defraud His Creditors. / Where ? 8Repg5,96. 

a Leaſe for Years is Deviſed, His Aſſent is Neceſſary. And where a 11 8 Wh.” 

_ Leaſe for Years is Bequeath'd to one for Life, or ſo many Years as Bacon's 

One ſhall Live, the Remainder over, The Aſſent to the firſt Eſtate Elem. 83. 

ſhall be Effectual to Him in Remainder.  'If. the Legacy is Given to OY. 
the * Executor Himſelf; It ſhall come to Him as Exceutor, except: 10 Rep. 42. 

_ He chooſe to Take it as L:egatee, For the Law Gives Him His E- 

lection. When There are many Executors, The Aſſent of One is 

Suſhcient to Transfer the Property to the Legatee; and 2 One Exccu- * Perk. 572, 

tor may take His Legacy without the Aſlent of His Co- Executor; 

for One may Releaſe, Gre. And if there is not Suffcient To pay 

Debts, He only that Aſſented ſhall Anſwer of His Own Proper Goods. 

An Executor may Aſſent Before and After Probate. 'An b Infant »; Rep. 29. 


"I : 4 Exc- 1 Cro. 719. 1 
„ Duo Jura Cmcurrant in Uni: Perſont, lum ef acfi Eſſent in Diver /i, 


„ 


© 


4 


330 


*% 


An Institute of the Book II 


<Plowd. 543, 


$9 
4 Rep, 28, 


. 


* Rep. 82 


Executor before Seventeen Years of Age, or Feme-Covert, cannot 
Bind Themſelves by Their Aſſent. But the Husband's Aﬀent is ſuf. 
ficient where His Wife is Executrix. And Adminiſtrator Durante pi. 
ore etate of an Executor cannot Aſſent to a Legacy ( Ou.) 
I an Executor will not Aſſent, He may be compelled in a Court 
of Equity or the Court-Chriſtian to pay the Legacy. _ 
There may be an Aſſent e [mphied as well as Expreſs. For If x 
Horſe is Bequeath'd, and one offers to Buy Him of the Executor 
Himſelf, and He Dire&s Him to Go to the Legatee to Buy Him, or 
if the Executor Himſelf offers the Legatee Money for Him, (5c. 
This is an implied Aſſent, and Sufficient. And if the Executor doth 
once Declare His Aſſent to the Legacy, The Legatee may Take it. 
tho the Executor Revokes His Aſſent afterwards. For By the Af. 
ſent the Property was veſted in the Legatee. The Aſſent of the Exe- 


4 flat. 111.2. cutor is not needful in a Deviſe of 4 Lands by one ſeized in Fee- 


ſimple, if He Deviſeth the ſame in Fee, in Tail, for Life or Years, as 
Hath been ſaid. 323233 ĩ Td Tn 
For the Recovery of a Debt, or ſuch like Thing in Action, Given 

by way of Legacy, it is the Beſt way to make the Legatee Execu- 


tor as to that Debt, Gc. Otherwiſe He muſt Have a Letter of At- 


torney to ſue in the Executor's Name. Note, That one cannot Re- 


e ventr. 39. leaſe a © Debt or Duty by His Will. 


If a Legatee dies before the Teſtator, the Legacy is Loſt. But If 


f 10 Rep. 51. the Teſtator dies, and there is a f Time Limited for Payment of the 


; But, tr. 34, Legacy, and the Legatee dies before that Day, His Executor ſhall 


Have the Legacy ; for the Legatee had a Preſent Intereſt, tho' the 


Time of the Payment was in Futuro. Otherwiſe, If a Legacy is Be- 5 


ueath'd to One At ſuch a Time, and He dies before that Time; for 
then tne Legacy is Loſt, ON OT A ee 
When a Wife is made Executrix, with Legacies to the Children, 
and She Marries again ; at the Inſtigation of the Husband, She fre- 
_ quently will endeavour to Diſcount 8 Maintenance and Education. 
But this was not Suffered in the Chancery ſo as to diminiſh the Prin- 
cipal Sum. For the Mother ought to maintain Her Children. Jet 
a Sum of Money paid for the Binding out a Child to be an Appren- 
ties was ie,, e yy onuiaG bras. 
F. A Teſtament is Void, 1. Where the Perſon was Incapable to 
make a 'Teſtament for want of Di ſcretion; for want of Liberty, as 
Women-Covert ; for that one is a Criminal, as Traytor or Felon ; or 
By Reaſon of ſome Legal Inpediments, as an Alien Enemy, Go. 
2. By making of a Later Teſtament; tho the firſt was made irrevo- 
cably; h for a Teſtament is of its own Nature Revocable. 3. By Car 
celliug that which was made. [See 29 Car. 2. chap. 3. and ſee Jho, 


may make a Teſtament, Ante. 


i Terms of 
the Law, v. 


_Adminiſtra- 


tion. 

2 Inſt. 397, 
By Admit. 
ſteetion 


By the 9 & 10 W. 3. chap. 4. No Seaman's Will contained in the. 
fame Infirument with a Letter of Attorney ſhall be Good in Law. 
It remains that I ſhew How Goods and Chattels may be Acquired 
by Adminiſtration. e 1 


VI. i Adminiſtration is the Management (committed By the 2 
nary in Writing under Seal, for It cannot Granted by word of Mouth) 


* 
\ lea, — * _— 
goa of — a 


ngland. 


_ 


Goods and Chattels of One that Dieth Inteſtate, by making 
a 8 all, or by not a pointing An: Executor in His Will, or 
here the Executor Refuſeth to Prove the Will. It Relates to tho 
Time of the Inteſtate's Death. He or She To whom the Manage- 
ment is Committed is call'd the Adminiftrator or Adminiſtratrix. 
They Have but an * Authority, becauſe They Have nothing to Their 
own Uſe. But See the 31 Ed. 3. chap. II, infra. 8 5 i; 
Concerning Adminiſtrations It may be Enquired, 1. By hom an 


2 5. His Duty: 6. How an Adminiſtration may be Recode. 
I. An Adminiſtration is to be Granted By the Biſhop of the Dio- 


Party, whoſe Goods are to be Adminiſtred, lived at the Time of 
How He Hath Power to Grant it. Regularly He that ſhall Have 


when the Party Dieth Inteſtate, or without Will. And If there are 
| Bona Notabilia, The Adminiſtration muſt be Granted there where 


concerning the Right of Granting Probates of Teſtaments or Wills, 
The ſame may be ſaid Concerning the Right of Granting Adimi ni- 
trations. The Law is the ſame in Both Caſes as to Bona Norabilia. 


-miniſtratians ot. Inteſtakes , 8 
2. An Adminiſtration muſt be Granted To ſuch Perſon as the Law 
Directs ; ſo that the Ordinary, &c. cannot Refuſe to Grant Admini- 
ſtration, where a Proper Perſon applies to Him; nor can He m Re- 
voke it where it is Legally Granted. But it may be Granted upon 


miniſtration of Leaſes as well as of Perſonal Things, becauſe He Hath 
Them in Another's Right, and not to his Own Uſe. = 


as when He Dieth without Will) The Ordinaries ſhall Depute the 
Goods ; which Depnties ſhall Have an Action to Demand and Reco- 
them to Adminiſter, &c. and ſhall Anſwer alſo in the King's Courts 


dinaries as Executors are in Caſe of a Teſtament. 


which They could not do Before. For e Originally the King uſed 
by His Officers to ſeize the Goods of Inteſtates to pay Their Debts, 
and for Advancement of their Wives and Children, or next of Blood, 
where there was no Wife or Child. And afterwards This Truſt was 
. in 


His Death. But a Judge of a Peculiar ought to ! ſhew in His Grant 


the Probate of a Will ſhall Have the Grant of the Adminiſtration 


n Condition. It may be Granted to an Alien, And He may Have Ad- 


k 8 Rep. 135. 


dminiſtration is to be Granted. 2. To Whom It ought to be Grant- 
b What is the Intereſt of an Adminiſtrator, 4. His Power. 


ceſs, or Archdeacon, or Judge of the Peculiar Juriſdiction, where the 


11 Cro. 591. 
2 Cro. 556. 


the Probate of a Will in ſuch a Caſe is to be Granted, (vig.) By the 
Archbiſhop of the Province. So that what Hath been faid before 


[See Of the Office and Duty of an Executor, Ante, and of the Prero- 
_ gative Court, Book 4. chap. 1.] In the Time of the Vacation of a 
Biſhoprick, The Guardian of the Spiritualties may Grant the Admi- 
niſtration. [See the 43 Eliz. chap. 8. An Act againſt Fraudulent Ad- 


gRep.40. 


n 6 Rep. 19, 
1 K. 683; ©: 


By the 31 Ed. 3. chap. 11. Where One dieth Inteſtate (with a ill 


chere no Executor is named, or where the Executor Refuleth, as well 
next and moſt Lawful Friends of the Inteftate to Admiuiſter His 
cer the Debts due to the Inteſtate in the King's Courts, to enable 
to Others, To whom the ſaid Inteſtate was Bounden, in the ſame 


Manner as Executors ſhall Anſwer ; and ſhall be Accountable to Or- 


This Act gave Power to Ordinaries to Grant Adminiſtrations ; 


* 9 Rep 38, 
39. 40, 41. 
2 Inſt. 398. 
contra 

1 Lev. 157, 
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An Inflitiite of the Book II 


5 8 Rep. 135. 
lat. 398. 


19 Rep. 38, 
39, 49,41. 


2 Inſt. 398. 


ther could the Ordinaries Bring Actions for Recovery of th 


Committed to the Ordinaries. But no Power was Given to Ordina- 
ries to Sell or Diſpoſe of the Goods, either to His Own Uſe, or the 
Uſe of Any other, tho' the Goods were in Danger of Periſhin g; but 
only To the Uſe of the Deceaſed; as To pay His Debts, Ge. [See 
Meſt. 2. chap. 19. and the Expoſition thereof 2 Iuſt. 39), 398.] Nei- 

| the Debts of 
the Inteſtate; tho an Action lay againſt Them at Common Law, or 


their Committees, by the Name of Executors, if they Intermeddled 


with the Goods and would not pay the Debts. P After Poſſeſſion of 


the Goods They might have an Action of Treſpaſs for carrying them 


away; or before Poſſeſſion Sue for Them in the Spiritual Court: 
4 But now By this Statute of the 31 Ed. 3. There are Six Altera- 


tions made; Three as to the Ordinarics, and Three as to the 4d1nj- 


niftrators. As to the Ordinary. 1. The Ordinary is Compelled to 
Grant Adminiſtration. 2. He muſt Grant it to the next of Kin, not 
Attainted of Treaſon or Felony, (5c. for they muſt be the next Lau- 


ful Friends. 3. The Ordinary may appoint the Adminiſtrators; Un: 


der the Word Ordinary, Commiſlaries, Archdeacons, Officials, and 
other Eceleſiaſtical Judges, are comprehended for this Purpoſe with: 
in the Meaning of the Act. As to Adminiſtrators. 1. The Admini- 


ſtrators Have by this Act a greater Intereſt in the Goods, &c. than the 
Ordinary Ever Had; nay, as Abſolute Property in the Goods and 
Chattels as Executors have. 
Debts, and Have All Actions as Executors may Have. 3. Admini- 
ſtrators ſhall Anſwer to Actions in the ſame Manner as Executors, and 
be Accountable to the Ordinaries. e 


2. Adminiſtrators ſhall Recover the 


Ay the 21 H. 8. chap. 5. In Caſe Any Perſon Dies Inteſtate, or 


the Executor Refuſes to Prove the Teſtament, The Ordinaries (hall 
Grant Adminiſtration of the Goods of the Perſon Deceaſed to the 
Widow of the ſame Perſon Deceaſed, or to the next of Kin, or To 
Both, as the Ordinary ſhall think fit; Taking Surety for the True 

| Adminiſtration thereof. And in Caſe where Divers Perſons Claim 


the Adminiſtration as Next Kin, which be in F Degree of 


5 Kindred to the Perſon Deceiſed, The Ordinary | nth Eleftion to. 
Accept Any One, or More; making Requeſt, Or where but One or 
More of Them, and not All, being in Equal Degree, make Requeſt, 
The Ordinary may Admit the Widow, and Him or Them only making 

Requeſt, or Any One of Them, at His Pleaſure. © 


As to the Mie or Widow This Act Hath Altered the 31 Fd. 3. 
chap. 11. And as to the next of Kin, where an Executor refuſes to 
prove the "Teſtament, The Statute ſuppoſes that ſuch an Inteſtate's 
Intent was to prefer the Kin. But if He makes a Reſiduary 
That Preſumption is taken away. In that Caſe the Reſiduary Lega- 
tee ſhall have the Adminiſtration, who is to have what Remains at- 
ter Debts and Legacies are paid. r An Adminiſtration Durante Mi- 


r Hob. 250. 
I Ventr. 219. 


21 Lev. 56. 


4 Rep.51. 
t Raym. 93. 
Shower's : 
Rep. 351, 


tels. t But an Adminiſtration may be Granted to the Father 


Legatec, 


zore /Etate of an Executor is not within this Statute, or of Neceſſity 
to be Granted to the Widow of the Teſtator, nor Adminiſtration 


Pendente lite. [See infra.} So that now the Law is ſettled thus as 
to Adminiſtration upon the Goods of Inteſtates. It muſt be Granted 
1. To the f Hyrband of the Wife's Goods and Chattels, as of a Leaſe 


2. To the J/ife of the Husband's Goods and 1 
— 5 fore 


for Years. 
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Chap 6 Laut of England. 


that He is Adminiſtrator. [ Onere.] 


— 


* - » 


fore the Widow.; and a u Reſiduary Legatee ought to be preferr'd "iVentr.217, 


before the Widow in an Adminiſtration cum Teftamento Aunmcno. 


re is no Husband or Wife Living, then, 3. To the Chil- 
1 . ie or Daughters. 4. If Chidren die firſt, To the Father, or 
Mother, if the Father is Dead. And if no Father or Mother, then 
5. To a Brother or Siſter of the Whole Blood. 6. 'To Brother or Siſter 
of the Half Blood; for they are All next of Rin in Equal Degree. » Styles 14, 
And If None of the Half Blood, Then 7. To the next of Kin, Uncle, 75, 102. 
Aunt or Couſin. And If none of theſe Deſire the Adminiſtra- 
tion, then 8. 2 To a Creditor. For want of All Theſe, 9. To Any : Bicon's 


x 3 Rep. 40. 


Other Perſon, or Perſons, at the Diſcretion of the Ordinary. Or the 9. 


Ordinary may Ex Officio Grant to a Stranger Letters * 4d Colligen- * Dyer 256. 


| dum Bona Defuntti, or to Gather up the Goods of the Deceaſed, ® Rep. 135. 


Or the Ordinary may Tako Them into His Own Hands, To pay the 7 Rel. Abr. 
Debts of the Deceaſed in ſuch Order as an Executor or Adminiſtrator 918. 


ought to Pay Them. But He, or the Stranger who Hath Letters Vent 350. 


Ad Colligendum, cannot Sell Them, without making Themſelves 


Executors of Their Own Wrong. The Ordinary Hath only an Au- 


thority, and no ſuch Power Himſelf; and Therefore He cannot Give 


that Power to Any Other. Adminiſtrators (as hath been ſhewn) de- 
rive their Power only from Statue. . 


If one hath made a Will, and after the Death of the Teſtator The 


Executor does Prove it, and then b Dies Inteſtate, the Ordinary muſt * 2 Roll. 
Grant the Adminiſtration of the Goods of the Teſtator (Not Admini- br. 97. 
ſtred by the Executor) To ſome Other Perſon. This is call'd an Ad- 
miniſtration De boni nou, c. (vig.) Non Adminiftratis. [See the 
17 Car. 2. chap. 8. Where an Adminiſtrator de Boris non, Cc. may 


ſue out a Scire facias on a Judgment after a Verdict recovered by an 
Executor or Adminiſtrator. 7 %% a 


Where an Executor Refuſes to Prove a Teſtament, Adminiſtration 
muſt be Granted Cum Teftamento Annexo, or with the Mill Annexed 


to the Adminiſtration, to the next of Kin, (5c. 


Where an Infant is made Executor, Adminiſtration muſt be Grant- 


ed Cum Teſtamento Annexo to His Guardian, or Next Friend, Du- 
rante Minore /Atate. But the Adminiſtration ceaſes when the Infant 
is e Seventeen Years of Age. And if an Infant Executrix before Seven- 
teen Years of Age taketh Husband of Full Age, The Adminiſtration: 5 Rep: 67- 
preſentiy ceateth, ©: „ . 


© 5 Rep. 29. 
2 Ia ſt. 398. 
If an Infant is Entituled to an Adminiſtration of the Goods of an 


Tnteftate, Adminiſtration ſhall be Granted to Another Durante Mi- 
 nore /Etnte, till He is of Full Age, i. e. One and T wenty. Becauſe 
a Minor cannot Enter into a Bond with Sureties To Adminiſter Faith- 
fully, as Required By the 22 & 23 Car. 2. chap. 10. Before that 
Statute The Adminiſtration ceaſed at Seventeen Years of Age. An 
Adminiſtrator Dxrante Minore ætate may Bring Actions ; but He 


cannot Sell Any of the Goods of the Deceaſed ; unleſs It be upon 
Neceſlity, as for the Payment of Debts, Gc. or for fear the Goods 
ſhould Periſh. He cannot Let a Leaſe, if the Grant of the Admi- 


iſtration is Special, as Ad opzs, commodum & utilitatem Exccutoris 


Durante Minore ætate, & non Aliter, &c. But If the Grant of the 


257 td ; Nav AM. 
Adminiſtration. is General without ſuch Reſtraint, Such an Admini- Mex. 


ſtrator may Let Leaſes, c. But methinks This is a Nice Diſtinction; 1 Roll. Abr. 


and ſurely in the Firſt Caſe He might Let Leaſes 4 During the Time 1 Che fit 


e 


» WL 


4M. 
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An Adminiſtration may be Granted By the Ordinary Dro, 
ſentia Extra Regnum, or Pendeme Lite; And it 11 5 Go 2 75 121 
Adminiſtration Durante Minore tate. £ 


By the 21 H. 8. chap. 5 . The Fees for Letters of Adminiſtrati 
| . 

are Settled, with a 3 for Extortion. (But there is * 
on in the Act In Caſe the Goods of an Inteſtate amount to Forty 


Pounds and Upwards.) F. ir to be taken, I the Goods are nt 
F 


Above the Value of Five Pounds. [See 3 Inſt. 148, 149, 15 8 


Jy the 22 & 23 Car. 2. chap. 23. No more ſhall be Demanded up- 


More) upon Penalty of Ten Pounds. 


072 the Adminiſtration of the Goods of Seamen and Soldiers than Fine 
Shillings (Except the Eftate is of the Value of Twenty Pounds or 


By the 9 & 10 W. 3. chap. 41. For Adminiſtration Granted to the 


Mie or Children of any Seaman, Dying in Pay of His Majeſty's 
Navy, No more ſhall be taken than One Shillin 2 the Seal, 75 


or Suing forth of the ſame (unleſs the Seuman's Goods and Chattels 


amount to Twenty Pounds) upon Penalty of Ten Pounds to the Par- 


ty Grieved. 


3. An Adminiſtrator by Virtue of His Adminiſtration Hath Intereſt = 
in All the Chattels Real and Perſonal of the Inteſtate, and in All the 
Goods and Chattels, either in Poſſeſſion or Action, in like manner as 
a Executor in the Goods of the Teſtator Deceaſed. And All Theſe 
Goods and Chattels which belong'd to the Inteſtate at the Time of 


His Death, and which come to the Hands of the Adminiſtrator, ſhall 


be Aſſets, or ſufficient Goods and Chattels, To make Him charge- 


e Inft. 398. 
1 Roll. Abr. 


99 % 
* 5 Rep. 82. 


able to the Creditors, as Executors are to Creditors and Legatees. 


© Before They Come to His Hands He is not Chargeable. 


Note, That By Cuſtom of the City of London f If a Contract is 
made by a Citizen of London to Pay Money to Another Citizen, and 


He who ought to Pay Dieth Inteſtate, The Adminiſtrator ſhall be 


Bound to pay it, as if It were By Obligation. 


But tho An Executor ſhall Have All the Reſidue or Surpluſage of 


the Goods and Chattels after Debts and Legacies paid by Vertue of 
His Executorſhip; It is Otherwiſe in Caſe of an Adminiſtration. For 


; 2 Roll. Abr. 
| 922. | 


if there are Any Kin, according to the Statute of t 
b $Rep. 136. 


1 Roll. Abr. 
929. 1955 


an Adminiſtrator can take no Advantage By His Adminiſtration, (un- 


leſs e By Paying His own Debt firſt, If it is Equal in Degree with 


Others, or By Taking the Goods and Chattels, as they are Appraiſed) 


becauſe the Surpluſage muſt be Diſtributed r the next of Kin, 


chap. 10. hereafter to be mention d. If a h Debtor Takes Admini- 
ſtration of the Goods and Chattels of His Creditor, This ſhall not 


Diſcharge the Debtor; but His Debt ſhall be Aſſets; becauſe the In- 


teſtate did no Act to Free Him from the Debt. Whereas By making 


a Debtor Executor, The Teſtator doth thereby Releaſe the Debt. 


When an Adminiſtrator, (as well as an Executor) Hath paid Funeral 


Charges, Debts, Oc. with His own Money, He may Retain ſo much 
of the Goods of the Inteſtate in kind according to the Value, and 


ſhall Have Property in Them. For By ſuch Payment the Property 


is Altered from the Inteſtate to the Admininſtrator. [See Of an 
Hxecutor and of the Intereſt of an Executor, and what are Aﬀets, 


ſupra.) = e 


e 22 (5 23 Car. 2. 


A——_——_—_ 
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miniſtration muſt be Granted with the Will Annexed. But where an 
Executor Has Proved the Will and Dies, making an Executor, the 
Second Executor may be Executor to the Firſt Teſtator. Yet If an 


tor or Executor ſhall not be Adminiſtrator or Executor to the Firſt 
Inteſtate or Teſtator; but the Ordinary is to Grant a New Admini- 
tration, or an Adminiſtration De Boni non, c. of the Goods of 
the Firſt Inteſtate or Teſtator. Therefore where An Adminiſtrator 
hath Judgment and Dieth, His Executor cannot ſue Execution of 
that Judgment. For None ſhall Have Execution of the Judgment 
but He who ſhall be Subje& to the Payment of the Debts of the 
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7 2D "A to the Power of an Adminiſtrator, 3 
An Adminiſtrator can do nothing till an Adminiſtration is Grant- 
ed to Him; whereas an Executor hath His Power from the Will, 
and may Act in many Caſes Before Probate. But every Intermeddling 
with the Goods of the Deceaſed ſhall not make One Adminiſtrator, or 
Executor, of His own Wrong, as before Obſerved Concerning Executors. 


miniſtrators, One of Them cannot ſell Goods, Releaſe Debts, Oc. 82. 


without the Other; but they muſt All join, becauſe They Have but 
One Authority. [See the 30 Car. 2. chap. 7. 4 & 5W.& M. chap. 24. 
and Of an Executor of His Own Mrong; and of the Power of an Ex- 
ecutor, fh, 8 n e 


of an Executor as to the Burial of the Deceaſed and Payment of 
Funeral Charges, the making of an Inventory of His Goods and 


Chattels, the Payment of Debts and the paſſing of an Account. And 


Ik an Executor Hath not Proved the Will of the Teſtator and a Rel. Abe 
Dies, His Executor is not Executor of the firſt Teſtament. But Ad- 


1. 


k Adminiſtrator Dies Inteſtate, or makes an Executor, His Adminiſtra- *; Rep. 9. 


Firſt Inteſtate, to which the Executors of the Adminiſtrator are not | 


After the Adminiſtration is Granted, The 1 Power of an Adminiſtrator 1 Noy's Max. 
is almoſt Equal with that of an Executor. Yet if there are Many Ad- - 


acon'sElem. 


5. The Office and Duty of an Adminiſtrator is the ſame with that 


as an Executor is to take a Probate of the Will, ſo the Adminifirator 


more to be done By an Adminiſtrator, 


Teſtamento Annexo, and ſee the 21 H. F. c. 5.] with Condition, That 

he Adminiſtrator ſhall make a True and Perfect Inventory of All 
the Goods and Chattels of the Deceaſed, and Exhibit it into the Re- 
gifiry of the Ordinary's Court by ſuch a Day, and To Adminiſter ac- 


uch as legally Repreſent them, if Any of Them are Dead; Except 


of the Inteſtate in His Lite-time, Equal to the Other Shares. If 2 
: Shares 


muſt apply to the Ordinary for Letters of Adminiſtration, and muſt 
take them out from the Ordinary as an Executor ought to do for the 
Probate of the Will, and with Regard to Bona Notabilia. [See of 
the Office and Duty of an Executor, 72 But there is ſomething 
Tr. Eb Fc 


coraing to Law, and To make a True and Faſt Account thereof and 
70 Make Diſtribution of the Surpluſage as Followeth, (viz.) One Third 
to the Wife of the Inteftate ; the Reſidue among ft His Children, and 


fuch Children (not Heirs at Law) who had any Eftate By Settlement 


By the 22 & 23 Car. 2. chap. 10, All Ordinaries and Fcclefiaftical 
Judges (upon Granting Adminiſtrations) muſt take Bond of the Ad- 
miniftrator with Two or More Sureties [ 0, Of an Adminiſtrator Cum 


1331 
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Shares are not Equal to the Other Sharet, Thoſe Children ſhall now 
Hare fo much of the Surpluſage as ſhall make the Eftate of All to be 
Equal. But the Heir at Law ſhall Have an Equal Share in the 
Diſtribution with the other Children without any Conſideration of 
"ft He Hath of Laud by Deſcent, or othereiſe, from the In- 
teftate. VV 
If T here are no Children, nor Legal Repreſentatives of them, One 
Half of the Inteftate's Goods and Chattels fhall go to the Wife; the 
Reſidue Equally to the next o, Kindred to the Inteſtate in Equal De- 
gree, and I hoſe that Repreſent them. If T here is no ]Wife, All ſhall 
be Diftributed among ſt the Children. If no Child, All ſhall be Diſtri- 
buted among ft the next of Kin to the Inteſtate in Equal Degree and 
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their Repreſentatives. | But ſee the 1 Fac. 2. chap. 17: pft. 


- No Repreſentative ſhall be Admitted Amonft Collaterals "After Bro- 
ber, and Siſters Children. | | 5 | | 5 „ 


Security muſt be Given By Thoſe, To whom ſuch Diſtribution 
ſhall be made, To Refund to the Adminiſtrator, in caſe Debts after- 
Vent. Mote, That it is agreed for Law, That the m Half Blood ſhall 
3 have a Share upon a Diſtribution Equally with the whole 
Shower's Es. Blooee. 8 f Yeu; oubbnali 
fer r68; 2 TE og IAC men ep et do antes Fu FF e ure EY 
Lev. 1% By the 29 Car. 2. chap. 3. The Aft of the 22 & 23 Car. . chap, 10. 
ſhall not Extend to the Eſtates , Feme-Coverts that Die Inteſtate, 
but that their Husbands. ſhall Have” 4dminiftration of Their Perſonal = 
Iſtates, as before the maꝶing of the Aft. And the Husbands are not 
 compellable to make Diſtribution of Their Perſonal Eftates. © © 
An Eftiate pur auter vie (for the Life of Another) ſhall go to the Ex- 
_ ecutors or Adminiſtrators of the Party that Had the Eſtate, and be 
Aſets in their Hands, If no Deviſe be thereof made, or no Special Oc- 
 cupant thereof. [See Of Deviſe, chap. 3. ante! 


— 
— 
4 14 
— 


If the Eſtate pur auter Vie goes to the Adminiſtrators, It ſhall not 

A Salk, 426. be Subject to Diſtribution according to the Abeve- mention d Statute 
bf the 22 65: 23 Car. 2. It ſhall-be' Aſſets for Payment of Debts. If It 

comes to Executors It ſhall not be Aſſets for Payment of Legacies, 

unleſs the Eſtate is Expreſly charged for the Payment of Them. 


Ex the 1 Jac. 2. chap. 17. No Adminiſtrator ſhall be cited to Render 
an Account of the Perſonal Eſtate f the Inteſtate (other wiſe than By 
| Inventory) unleſs It be at the Inſtance of ſome Perſon in Behalf. of a 
Minor, or of One Having a Demand out of ſuch Perſonal Eſtate, as 
Credo Newt of Kan 2-5 M1 4 20g ee ones 
After the Death of the Father, Aus of His Children ſhall dis 
inteftate without Miſe or Children in the Lafe of the Mother ; Every 
Brother and. Siſter and the Repreſentatives of them ſhall Have an H. 
_ qual Share wirt the M u Vo IR 0% EO oe 
Such part of any Inteſtate's Eſtate within the City of London of 
' Province of York; as Any Adminiſtrator-Hath by Vertue only f bet 7 i 
Adminiſtrator, ſhall be Subjett to Diſtribution as in other Caſes, and 
the Cuſtom Obſerved therein ſhall not be Subject to Extend to it. 5 [See 
' Danverss Abr. Tit. Cuſtoms London, 317, 333 * Ag 
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6. An Adminſtration may be Recoked By the Ordinary upon Good 
Cauſe; and then if the Adminiſtrator afterwards Intermeddles wit. 
the Eſtate, He may be charged ad Excevtoy of His own Wrong. But 
the Ordinary cannot Revoke an Adminiſtration legally Granted at 
His.Ptcaſure. If a u Citation is Granted to Runen Againſt " 6Rep. 18, 
| ator (a Stranger) Jo ſhew Cauſe why His Adminiſtration 49. . 


an Admmiſtrator Le » Cau, 5 7 
ould not be Revoked, and It is Revoked accordingly By Sentence, | ET 


Yet All Acts of the Adminiſtrator done Lawfully and Bou Fide, as 1 C0. 44 
Adminiſtrator, During His Adminiſtration, (as Selling Goods, Paying ! Vest 


bts. Receivin Debts and Giv ing Releaſes, c. . even, Depei gin e 
the Salt for Revocation of His Adminiftration) are Good ti on ae 
miniſtration is Revoked ; and ſhall Bind the Succeeding A HO ITY 
is Nor Frank, Aa Freer may Have Relief upon the Statute of tze 
13 Eliz. chap. J. tho It Remains Good Againft the Second Admini- 
ſtrator. Otherwiſe It is when there is an f from the Grant of 
the Adminiſtration to One : For the Appeal doth ſuſpend he former 

' Decree ; which is Different from the Cale of a Citation to ſhow Cauſe 
why the Adminiſtration ſhopld not be Revok d. ® So It is when the © ; ep. 3e. 
Firſt Adminiſtration is mergly Void; as when an Adminiſtration is $ Rep. 135. 

_ Granted by the Biſhop of the Diocefs, &c. where there is an Admi- — 
niſtration already Granted By the Prerogative Court, whether by 

Right or Wrong. For tho' the Adminiſtration is afterwards Revo- 

| ked, It ſhall not make the other Adminiſtration of more Effect than 

It was at the Time it was Granted. So that Aſter It is Revoked, a 

New Adminiſtration muſt Be Granted by the Inferior Ordinary. But 

if the Inferior Ordinary had firſt of all Granted the Adminiffration; 

and the Metropolitan in His Prerogative Court Afterwards Grants 

Adminiſtration where He ought not, and It is Revoked ; All Acts By 

the firſt Adminiſtrator are Valid from the Beginning. 
If an Adminiſtration is Granted, and Afterwards a Will is produced 

and Proved, The Adminiſtration is to be Revoked, and All the Acts, 

which the Adminiſtrator Hath Done, are Void. © P But if the Execu-'» x Roll. 

tor was Cited to Prove the Will, and He did not Appear, or if He Abr. 97. 

Conceals the Will, and thereupon The Ordinary Grants Adminiſtra- 

tion to Another, and then the Executor comes in afterwards and 
Proves the Will; All Acts done By the Adminiſtrator are Good, and 

mall Bind the Executor. Letters of Adminiſtration Obtained B)) 

J Fraud are Void; and ſhall not Repeal. a Former Adminiſtration. « ; Rep. 18. 

1 the 43 Eliz. chap. 8. and of the Prerogative Court, Book 4. 
See RA 29 Car. 2. chap. 3. 30 Car. 2. chap. 7. 4 & 5W.G M. 


chap. 24. which are mentioned under Executor. 
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How Eftates oo” 


in Goods 


10ODS and Chattels Perſonal may be Forfeited or Loft By 
K.. Www. Ne ; 3-7 oil » J 17 k | "6 & 6 7s 4 q 
and Chattels CJ Treaſon; Felony; Flight for Felony, tho One is not Guilty; 
 Perſonalmay By being put in the Exigert, tho' He is not Guilty; By Sale in Mar- 


af * ket, Overt; By Deodand, Treaſure-trove, Mai, Stray and Mrech. 


r Bacon's Of theſe I Have ſpoken Particularly in Another Place. [See Of For- 


Elem. 77,78. feiture, Book 4. chap. 5. poft, and of Franchiſes, Book 2. chap. 2. 
Ante. ] By Bankrupcy, | See chap. 4. Ante.) By Afſavultins or Chal- 
lengiug Pe to fight for Money won at Play, oc. [Sec 9 Ann. 


1 


Thus far of Eſtates in Lands, Tenements and Hereditaments; | 


4 * > 


and of Eſtate in Goods and Chattels Perſonal ; being the Second Ob- 


5 Jett, and the moſt Difficult Part, of the Laws of England. 
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Chap 1. Laws of England. 
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BOOK III. 5 ys 


Of Crimes and Miſdemeanors; or of : 
dhe Pleas of the Crow, 
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Petit. Treaſon and Felony. And therein of Publick 
and Private Felonies, which are committed Againſt 
the Life, Body, Goods or Habitation of the Sub- 


| Of Capital Crimes or Offences, (viz.) High-Treaſon, 


- i HE Third Object of the Laws of England are Crimes and 
1  Miſdemeanors, or the Pleas of the Crown.  _ 
Some Offences are By the Common Law; but moſt bf 
I)!hem are made ſo By Ads of Parliament. Theſe are Ne- 
_ ceſlary to be known, becauſe They concern the Safety of the King; 
hy it of the Commonwealth; the Life, Liberty and Eſtate of 
the Subject. dd 
The Order that I ſhall obſerve in Treating of Crimes and Miſde- 
meanors ſhall be Thus. I ſhall ſpeak 1. Of Capital Crimes. 2. Of 
Principals and Acceſſaries, and of the Benefit of the Clerg y. 3. Of 
Crimes Nat Capital. This ſhall be the Subject of the Enfai g Chap- 
ters concerning the T hird Object of our Laws . 
A Crime or Offence is an Act Committed againſt a Law; or Omit- 8 8. 
ted where the Law Requires it, and Puniſhable By it. This General „ 
Definition may comprehend Capital Offences, and Miſdemeanors or Offences, ' 
Offences Not Capital. 13 54 N 1 8 . ps 5. * 
But Thoſe that are to be eſteemed Guilty of any Offences muſt 
Have the Uſe of their Reaſon, and be at Their own Diſpoſal or Li- 
berty. For, 1. b Thoſe that want Reaſon to Diſtinguiſh betwixt * : Iaſt. 
Good and Evil (as Infants under the Age of Diſcretion (ons) under 4 6, 
the Age of Fourteen Years, Jdeots, Lamaticks, c.) ought not to be 18. 
proſecuted for any Crime; no, not in Treaſon for killing the King; . 
tho' the Law was Anciently otherwiſe. [ Onære, and of One Born I P.C 16, 
Deaf and Dumb.) But as to Infants, Their Underſtanding and Diſ- 23, 44- 
cretion ought to be Examin'd. For if They appear to Haye Know- * * 
ledge Equal to Thoſe that are of Years of Diſcretion, They may be 
Proſecuted. But It is Proper to Reſpite Execution in Order to _ 
i e 
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Hob. 134. 


2 Roll. Abr. 
. 

Dalt. ch. 147. 
d 1 Inſt. 


Kelynge 31. 
Dalt. ch. 157. 


p.375 


a Paten And as one Von Compos Mentis ſhall not be Wegen 
for a Capital Offence, ſo If He become Non Gompos After Conviction, 


He ſhall not be Executed. Yet if an Infant or Foo Compos Commit 


a Feme-Covert ſhall not fu 
band; for It ſhall be preſum d to be Done B 3 The 55 


9 Rep. 71. 


11 Rep. 61, 
62. 
H: 5 2 


| 66. | 
Dualt. ch. 161. 


P. 399. 


Kelynge 13. 


69, 161. 
WelPsSymb. 
86. §. 3. 


4 Rep. 16. 


11 * oe 


k Dr. & Stud, 
Dial. 2. 


chap. 42. 
Weſt's Symb. 


86. C. 7. 4 


H. F. C. 2. 
126, 134. 


a Treſpaſs againſt the Pegſon or Poſſeſſion of, / „He muſt Anfi 

for fl Damage 1 in at Civil Action. .. Men d =. þ orin a Paſſion 
are not to be Excuſed if They commit Offences; for their Acts are 
voluntary and Owing to their own hath 2, One that is at L nh, 


but under the Power of ur Io. 52 ſometimes Excuſed. , *% 
r a 


in Comp any with Her 


Contmand of Her Husband will not Save Her. But If ſhe commits 
Treaſon, Murder or Robbery in Company with Her Husband, She is 

e in like Manner as the Husband. f And in All Offences 
Not Capital A Wife may be put to Anſwer with Her Husband, or 


Alone without Him, tho They Both join'd in the Commiſſion of the 


Offence, 8 A Servant i is not to be Exeufed the Commiſſion of Any 
Crime, tho He acts by the Command or Coercion of His Maſter. 


For a Maſter hath no ſuch Power Over Him. 5 
If alc Crimes thero mult be an Evil Htention; a mere 2 ig 


not Puniſhable. h Nor is an Evil. Intention Puniſhable Eq 
the Fact; excef it in-Frealgn. .:-:-: 

here One has the Uſe of His Reaſon, and i Kat Liberty, Hei 2 
deavour to Commit a Pelony as to Rob, Gr. is Puniſhable; tho not 
to that Degree as if the Felony and Robbery „Ge. had been actually 


Committed. For 1 in ſuch Caſes The Will ſhall not be Taken for the _ 


Deed. . 
Not only They which Actually Commit the Offence are Puniſh! 


able, k but Thoſe that Command, Perſuade, Adviſe, Procure, Hire, 


Abet or Conſent to the Commiſſion of an Offence, or Conceal it After 


it is done, are Eſteem d to Offend. [See Of Princt Pal and Accefary, 


chap. 2. #nfra.] 


Vall Crimes or Offences are Capital or Not Capital. Capital, are 


Thoſe for which the Offender ſhall loſe His Life. Not Capital, for 
| which the Offender may Forfeit His Lands, Goods; or for which He 


may be Fined ; or Suffer Corporal Puniſhment; or Suffer Both Fine 


and Corel. Puniſhment; but 1 not Loſs of Life. 5 
ani 


* a 


. * 8 N 1 
— x < N % LY 2 + - 1 2 LS 4 II 


BN” 5 non va e contra Rempublican; 222 Publics aue 0 Quan Þ Pri 0 14. 5 


© Nis 32. 


mY 


s Mandata Licks . Interpretationem Recipiunt, ſed Illicita latam & Extenſ am. 


Pacon 66. 3 Inſt. 31. 
1 2 andatur,  Mandatur & Orene per quod Pervenitur ad 110. 15 Rep. a 


rimen non Contr abitar - Ni fi Nocendi V. ater Intercedit. Bracton, Lib. ch. 2 


_ i Voluntas non Reputabitur Pro Fatto, 3 Inſt. 69. 11 Rep. 9p. ; 


Non t Conatus, niſi ſequitur Effeftus. © 6 Rep. 42 

1 927 molliende ſunt, Du Exaſperande. 3 ; In. 220. 2 
ui non Habet in e/Ere, Luat in Corpore. 2 Inſt. 173. „ Toft: 
Juelibet Pena Corporalis, quamvis Minima, major eft qualibet Pe: Pecuniarid. 3 
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 Nobiles magis PleBuntur Pecunid, Plebeii vero in Corpore, 3 loft 220. 


Dignitas Per ſonæ auget Pænam. 2 Iſt. 218. | 


| Logan Reipublice ne nn remaneant Impunita, 4 Rep. 45, Ti iu = ym. Ibid. 


4s ſemper Ad Deteriora invitat, & continuum Aﬀetium 
natur r Imncemiibus Qui parcit Nocemibus.. 4 nf 4. 


2 


Chap. Lau of England: 341 
Capital Offences are of | T bree Sorts, : High- reaſon, Petit-Treaſon, Of Copira 


agen (from Trahiſom, Prodi tio, Betraying) is either I. High 
Treaſon, or 2. Petit Treuſon. „ 7 TORS 7 | Kot 


I. m Figb-Jreaſon is an Offence Committe againſt the Security of Of High 
Fon King 2 er bu and is deſcribed in the Statutes hereafter to be 2 
mentioned. Concerning High Treaſon there were Different Opinions Symb. g. 63. 
before the 25 Ed. 3. 2 2. But All Treaſons were ſettled by that 3 Inſt 3. 
Statute, and Confirmed by the 1 Mar. Seſſ. 1. chap. 1. which Takes 
away the Power of the King and Parliament to Adjudge any Thing 
elſe to be Treaſon than what is Specified and Declared to be fo by 
the 25 Ed. 3, taking no Notice of the Clauſe ih that Statute relating 
to the Parliament's Power of Declaring Any Thing Elſe to be High 
reaſon. So that no Crime is at this Day High Treaſon, Petit Trea- 
ſon or Miſprifion of Treaſon, unleſs It be Declared by the 25 Ed. 3. 
or is made High Treaſon, Oc. by ſome Statute fince the 1 Mar. Sel. 1. 
F V Con a inde urdu 
05 All Treaſons include Felony, and therefore the Word Proditorie » Iaſt. 4, 
muſt be uſed in the Indictment. for Treaſon to Diſtinguiſh it. 1. 
.® Natural-Born Subjects (Except Infants under the Age of Diſcreti- »; 1g. 4 6, 
on, Ideots and Lunaticks totally Deprived of their Reaſon) tho They 6, 8, 11. 
Live in the Dominions of a Foreign Prince and Have Sworn Allegiance „ 29s 
to Him, and All Subjects of Foreign Princes Living in the Dominions i. 
of Our King, by Reaſon of Their Local Allegiance; may be Guilty : Inſt. 129. 4. 
of High Treaſon. © The Queen, Wife of a King Regnant, may be al- T 
ſo Guilty. But an Alien, who in a Hoſtile Manner invades the 
Kingdom, ought not to be puniſhed as a 'Traytor ; but is to be Dealt 
with as an Enemy. An Ambaſſador that is guilty of 'Treaſon againſt 
the King's Life may be Condemned and Executed; but for Other 
Treafons He ſhall be ſent Home with a Demand To puniſh Him, or 
to ſend Him back to be puniſhed, (O.) [See Grot. De J. B. & P. 
Lib. 2. chap. 18. Zouch De Legati *Delinquentis ꝓudice Competen- 
te. 4 inſt. 152,153. , Eo ooo TIAL 
hy the 25 Ed. 3. Stat. 5. chap. 2. High Treaſon may be Committed 
in the Segen Inſtances Following, (oiz.) 


fences, 


2. By Compaſſing and Tmagining | the Death of the King, Oyeen, 


or of Their Eldeſt Son and Heir ; and thereof be provably at- 


A King Þ De facto and in Poſſeſſion is Here to be underſtood ; and » fal. 4. 
High Treaſon againſt Him may be Puniſhed by the Right Heir, when H. P. C. 12: 
He gets the Crown afterwards. He that bath only a Right, is not 

within this Act. [See the 11 H. 7. chap. 1.] The Heir of the laſt 

ing before His Coronation, is a King within the Act, when the 

Crown Deſcends upon Him. 4 The Husband of a Queen that Reigns * 3 Iaſt. s, 7, 
in Her Own Right is not a King within Its Meaning. [See 1 & 2 Ph. Ii r C. . 
& N. age I 7 But a Queen Reigning is a King within-the In- 
tention of it, as ſhe is inveſted with Royal Power. [See 57 


3 
> 


Protect io Trahit 


„5 uf - 
a x 
» FE ˙· A. >. 


| Jectionens, & $. che my 4 N 5. | 
Salus P opuli eſt Sera 4 Lex. 10 = LON 7 Rep 5. 


An Inſtitute of the 


— 


342 Book III. 


Sefſ. 3. chap. 1.] Her Husband may Commit Treaſon againſt Her . 
for She is a Diſtinct Perſon from Him to this and many other Purpoſes, 
27 x5 „9. r The Queen Dowager is not within the Act. Nor a Pro-Rex or 
H Fr. C 1. Guardian of the Kingdom; nor a Collateral Heir Apparent till He is 

declared Heir Apparent By Parliament. 'S 1 
By Eldeſt Son and Heir, The Second Son after the Death of the 
Fiſt may be underſtood, G. at ee 30 in 
[See the 1 /. & M. 52 2. chap. 2. g. 9. Whereby One that is a 
Papiſt, or Marries a Papiſt, is uncapable to enjoy the Crown. 
Iz kaſt. , Some f Overi- A or Open Deed muſt be Alledged in Every In- 
1 Þ C 1 dictment for High Treaſon; for the Words thereof Attaiated by Overt- 
 Kely. 20, 21. Deed relates to the ſeveral Treaſons before Expreſſed. [See infra.] 
And here The Compaſſing and Imagining the Death of the King, Ge. 
muſt be manifeſted by an Overt-Act to make it High Treaſon; as By 
Providing Arms to Effect it; By Conſulting to Levy a War againſt 
Him (for my Lord Coke's Opinion. to the Contrary is Denied to be 
Law) By Writing Letters to Excite Others to Joyn with Them; By 
0 Aſſembling Men in Order to Impriſon or Depoſe the King; By wri- 
| | ting Letters to a Foreign Prince to perſwade Him to Invade the 
| Realm, c. Theſe Overt-Acts may be alledged to Prove that One 
e imagined the Death of the King, Oc. that He may be Provably (not 
*1 Toft 14, probably) Attainted. * Bare Words are not ſuch an Overt-A& ; nor 
ER , Words ſet down in Writing and kept privately in one's Study; but 
3322 Words ſet down in Writing and publiſhed by the Delinquent Himſelf 
| Kely. 12,13. are a Sufficient Open Deed within the Statute. Words without an 
1 bone. Oyvert-Act are to be puniſhed in another Manner, as an High Miſprij- 
=: ſion, or a Great Miſdemeanor; but if a Man is indicted only for 
| Words, That cannot amount to High Treaſon. If One Doth Any 
Thing by which He Sheweth His Liking or Approbation to a Trai- 
terous Deſign by Words or Actions, He is Guilty of High Treaſon. 


EZ 2. By Violating the King's Companion, or the King Eldeft 
mY So re 2 unmarried, or the Wife of the King's Eldeſt Son an,f 
EE AO. 1 8 FCC. 5 


*;Ioft.8,g. 1 To Pidate is To know Carnally. The King's Companion is the 
H.P.C.16. King's Wife, which implies that the Violation muſt be During the 
Marriage with the King; for after the Death of the King She is not 
His Companion. And therefore It Extendeth not to a Queen-Dowa- 
ger. If the Wife of the King does Yield and Conſent to Him cat 8 
TCommitteth this Treaſon, It is Treaſon in Her. The Eldeft Daugh- 
ter, i. e. the Eldeſt Daughter not Married at the Time of the = 
Violation, tho' there was an Elder Daughter than Her, who ied 
without Iſſue. For now the Elder alive is Inheritable to the Crown | 
upon Failure of Iſſus Male. 5 TH 
Or the Wife of the King's Eldeft Son and Heir, implies alfo that 
the Violation muſt be during the Coverture, If ſhe Yields and Con: 
ſents to the Adulterer, It is likewiſe Treaſon in Her. 


3. Or If a Man do Levy War againſt the King in His Realm. 
*3Inſt. 9, Not only By Rebelling and Taking up Arms to Dethrone the King, 


H r. c. . but to Reform Religion or the Laws; To Remove P erſons 1 * 
Kely. 75, 76. 3 EET. 


at 


not Actually in Arms. 


ledged in ſome Place within Ezgland; and if the Jury finds upon Evi- 
dence Any Adherency without the Realm, They muſt find the Delin- 
quent Guilty. So an Adherency may be proved By Surrendring the 
King's Caſtle for Reward, Selling Arms, &c. To Succour a Rebel fled 
into Auother Realm is not within this Clauſe ;- becauſe a Rebel is not 


* C n 7" , 
2 . „ e : | . | a 
- * 
; 5 | # 
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Os oO. A 


he Miniſtry, To reſiſt the King's Forces by Defending a Caſtle, Oc. 
5 pull D555 n A Incloſures, All Bard: Houſes, or To | do Any 
Thing elſe for Publick Reformation, is an Invaſion on the King's Au- 
thority, and a Levying a War. Thoſe that Joyn with Them alſo are 
Guilty, tho They know not Their Intent. To raiſe a Force to pull 
down a Particular Incloſure or Bawdy-Houſe, Oc. is only a Riot. 
See the 1 Mar. chop. 1 . Tx 


'y. A Bare Conſpiracy to Levy War cannot amount to Treaſon 13 Inft. g. 


within this Branch. It muſt be an Actual Levying of War. [Sce the fu f. © 53, | 


i3 Eli. chap. l.] * But a Conſpiracy againſt the King may be al- «key. rg, 


ledged as an Overt-Act of Comparing His Death; as hath been ſaid. 20, 21. 
15 A War 15 Levied, | The Con pirators Are All s þ raitors, tho All are 3 Iſt. 5. 


+ + 
1 


* 'Thoſe that Joyn Themſelves to Rebels, G. for fear of Death, 3 Inft. 10. 


and Return at the firſt Opportunity, are not guilty of Treaſon. 


0 * — 


4. Or be Adherent to the King's Enemies in His Realm, giving 


Aid or Comfort in the Realm, or elſewhere. _ 


we muſt ſtill underſtand That This muſt be Declared by ſome 


Overt-Act. And Therefore an Adhering may be Þ proved by Giving » Ing. 
the King's Enemies Aid and Comfort withiz the Realm or without + 261 1 
But for Neceſſity-ſake the Adhereney without the Realm muſt be al- II. P. C. 8235 


properly an Enemy; and becauſe the Statute is taken Strictly. E- Ver nm 
nemies are Thoſe that are out of the Allegiance of the King. 
| [See Of Subjects, Book 1. chap. 1. Aud How Foreign Treaſons ſhall 


'te Tried, Book 4. cbp. 1. Tr. Of the c, By chili, ce 


By the 16 Ann. chap. 10. Officer or Soldier Correſponding with "Fl | 
is Guilty | 


o 


. To go on with the 25 Fd. 3. Or If u Mon cum the | 


_ King's Great Seal, or Privy Seal, or His Money. 
This Branch of the 25 Ed. 3. does not Extend to, a Fixing of the 


Creat Seal by the Chancellor to a Patent without any Warrant for 5 
it; nor To the Taking of the 4 Wax impreſſed by the Great Seal * 3 Iaſt 1j, 
from One Patent and Fixing it to Another; For This is not Counter- 5. 
feiting the Great Seal, but a Miſuſing of it. There muſt be an Actual 15, 11. 
Counterfeiting, not an Intent or going about to Counterfeit. Alſo * 
it muſt Have the Likeneſs of the King's Great Seal. Thoſe who C g. pl 
Aid and Conſent to the Counterfeiting are Equally Guilty within Cr 3. - 
the Act. [See 7 IV. 3. chap. 3.] This Statute mentions only the Great . 
and Pricy Seal : So that the Counterfeiting of the Sign Manual or 
Treats Torr is bi B e this $6. - Put. th mode High | 

ealon in Both Caſes By 1 0 2 Ph. & M. chap. 6. [See Of the Pri- 
Council, Book 4. hap. n FAY P * 7 * | ye 15 


C 


D. it ch. 4c. 


F Iaſt. . 
H . C. at. Likeneſs of Eugliſb Money. [ 


for by Subſequent Statutes ſince the 1 Mar. H. ee 


_ chap. 26. Infra] Forging or Counterfeiting of Foreign Mohey not 


_ muſt Viter it in Payment. Otherwiſe It is not High Treaſon with- 


- [See the Statutes Concerning the Coin, infra,] Ge ‚ Jesnn. 
7. Or I's Man Sliy the Chancellor, Treafuter of the King's Ja- 


3 H. 7. chap. 14. in Felony, poſe.) „ ATI 
5 Treaſon By the Common Law, and are 
Declared to be fo by the foremention'd Statute of the 25 Ed. 3. 
chap. 2. and By the 1 Mar. $f. 1. chap. 1. The Statute of 25 Ed. 3. 
chap. 2. is order'd to be Taken ſtrictly, and is not to be Extended in 
Equity. And there wants nothing to the Perfection of the Statute 
of Ed. 3. but a Limitation of ſome certain Time wherein the Of- 
fender ſhall be Accuſed. ¶ See the 7 V. 3. chap. 3.] All other Sta- 
tutes (as hath been ſaid) made Between Thoſe Iwo Statutes. con- 
cerning High Treaſon are Abrogated. [See 3 Inſt: 23, 24] _ 
But Since the 1 Mar. many Offences are made High Treaſon By 

| Statutes, which were not ſo before. As Concerning the Coin, the 

| Pope, Popiſh Priefts and Papiſts, The Proteſtant Succeſſion, and 

concerning Soldiers. 1 15 . 367 | 


1. Of High Treaſon Concerning the Cin. 


— 


By the 1 Mar. Sefl. 2. chap. 6. Forging or Counterfeiting any Fo- 
reign Coin of Gold or Silver, Curram by the King's Proclamation, is 
High Treaſon. | See 14 Eliz. chap. 3. nh By 


* 


3 — ene er et eng 
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345 
the 1 and 2 Ph. & M. chap. 11. To Bring into the Realm 
* bon 99 According to the Similitude of Foreign Coiz 
Currant Here, to the Intent to Merchandize with it, 1s High 
i yt 5 Eliz. chap. 11. JWhoſoever ſpall Waſh, Clip, Noumd or File; 
the 18 Eliz. chap. 1. Whoſoever ſball. Impair, Diminiſh, Falſify, 
W or Lighten for Lucre or Cain the 1 Money of T his Realm, 
or that of other Realms made Currant by Proclamation, ſhall be 
Deem'd as an Offender in Treaſon, and Forfeit All His Chattels Ab- 
ſolutely, and His Hereditamemts for Life, but without Corruption of 
Blood or Loſs of Dower. 1 8 . 

y the 8 & 9 W. 3. chap. 26. JW. hoſoeper (except ſuch as are En- 
ployed in the Mint) ſhall knowingly Make or Mend, or Buy, Sell, o- 
Vase in His Poſſeſſion, Any Mould or Preſs for Coining, or Convey | 
ſuch Inftruments out of the King's Mint, or Mark upon the Edges 
any Currant Coin, or Colour or 1d Any Coin reſembling the Currant | 

Coin of this Kingdom, &c. ſhall be Guilty of High Treaſon, but with- 
out Corruption of Blood, or Loſs of Dower. [See the 6 7 M3. 

chap. 17. 7 Ann. on 5 24. as to the Reward for Apprehending and 

Convicting a Counterfeiter or Clipper of the Coin, and Pardon for 
| Diſcovery and Conviction of Accomplices, or like Criminals, &c. See 
alſo of Publick Felony relating to the Chin, poſt] 


4 High Treaſon Concerning the Pope, Popiſh Priefts and 5 


By the 5 Eliz. chap. 1. F 4ny One ſball by Writing or Preaching 
or By any Speech, Open Deed or Aft, Adviſedly maintain the Jurif 
diction of the Biſhop of Rome Heretof 
is Guilty of a Præmunire for the Firft Offence, and of High Treaſon 


Fer the Second Offence ; but without Corruption of Blood or Loſs of 


| Dower. And If 4ny Perſon, who ſhall have a Charge, Care or Office 
in the Church, or an Office or Minfiry in an Ecclefiaftical Court, or 
all wilfully refuſe to Obſerve the Orders and Rules for Divine Ser- 
vice in the Church of England, after He ſhall be admomi ſbed by the 
Ordinary, &c. Or ſuch as ſhall Deprave Any the Rites and Ceremo- = 
mies of the Church of England, Or that ſhall Say or Hear Private 
Maſs, &e. ſhall Refuſe a Second Tender of the Oaths of Supremacy, 
Cc. He ſhall be Guilty of High. Treaſon; bat without Corruption of 
le 13 Pliz. chap. 2, To put in Ure any Bull or, Inſtrument 


* 
1 


for Abſoluing the Subject, from their Allegiance, &c. alrdined from 


rhe See of Rome, and Willingly To Receive Any ſuch _ Abſolution, 
Kc. Or ſhall, Obtain from the. See of Rome Any Bull or Writing 
Ethatſoever, and put it in re, He it Guilty of High Tr WE: 
the 23 Eliz. chap. 1. To: Abſolve Subjetts from Obedience, and 
Reconcile T bem to the Obedience of Rome, Treaſon in the Reconciler 
1 e % ²˙ oe 
the 27 Eliz. chap. 2. F Any Eccleſiaſtick Born in the Queen's 
Don #1015 that is Ordained or , Popiſh 2 ſhall 

| Remain in the Ougen's' Dominions, or come from Beyond Sen, and 


ore Claimed in this Realm, He 


w\ 2 
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V the 4 Ann. chap. 8. 6 Ann. chap. 7. Jboſoever ſhall Adviſedly 
and Direttly by Mriting or Printing maintain that the Pretended 


Britain hall within the Kingdom, or Ireland, or without the JA 
dom, Lift Himſelf, or Procure any Subject to Liſt himſelf, with In- 
tent To Go Beyond Sea To Serve" Any Foreign Prince, State, &c. as 


| L \ 3% WF + 9 N 8 : 17 . . G i 9 Bie 1323 5 8 2 4 4 * A | 
Oft petit II. h Petit Treaſon is& Crime Where One out of. Malice.'Taketh a- 
Way the Late ta Sthject, To whom. He Oweth a Special Obedience. 


Treaſon. 
b 3 Inſt. 20. 


Dale. ch 142. + | E 
P. 336. 


a Popiſb Seminary within Six Months after a Proclamation in Lon- 


Names and Real Eſtates, &c. and of Publick Fe 


Crown for the Time being (according To the Limitation By the 1 & 


the ſame By Preaching or Adviſed Speaking ſhall incur a Præmunire. 
[See Of Præmunire, chap. 25 jj 8 
By the 13 W. 3. chap. 3. To Have Correſpondence or keep Intelli- 
gence with the Pretended Prince of Wales, or Knowingly with Any 

Perſon Employ'd by Him, or To pay Money to His Uſe, is High 


«viſe than according to the Adi of the 1 W. & M. chap. 2. or 12 W. z. 
liament cannot make Laws To Limit and Bind the Crown as To the 
[See Of Præmunire, chap. 3. poſt.] 


ſon and Miſpriſiom ofs Treaſon by the Laws of England ſhall be ad- 


2 5 . Of High Treaſon By Soldiers. : | 


see the Statute of the 10 477. chap. 10. ante. under High Trea- 
ſon By Adheri 05 
For Regulating Trials in Caſes of High Treaſon, Cc. Book 4. 


not ſubmit to Have Biſhop, | or ſome Juſtice of Gann: within Tyr 
Days, and Take the Oaths, He ſhall be Guilty of High Treaſon. ET 
And if Any Subject, not being Ecclefiaftick, ſhall not Return from 


don, and Submit, &c. within Two Days, He ſhall be Guilty of High 

Treaſon, whenever He ſhall Otherwiſe Return. [See the 1 Geore, : 

chap. 55. 3 Georg. chap. 18. Acts to Oblige ble To Regiſter Their 3 
| ohy relating to Po- | ; | 

piſh Priefts, poſt.) 1 

2. Of High Treaſon Concerning The Proteſtant Succeſſion. 


By the 1 & 2 Ann. chap. 17. If Any ſpall endeavour Adviſedly 1 
Diretily To Hinder Any Perſon who ſhall be next in Succeſſion 7 the 


2 W. & M. Sefl. 2. chap. 2. and the 12 W. 3. chap. 2.) He is Guilty 
of High Treaſon. And T hoſe that Maliciouſly and Diretily Afirm 


Prince of Wales, Or any Other, Hath any Right to the Crown other- 
chap. 2. Or that the Kings of This Realm By the Authority of Par- 
Deſcent and Government thereof, ſhall be Guilty of High Treaſon. 
By the 7 Ann. chap. 21. Crimes and Offences, which are High Trea- 


By the 12 Ann. chap. 11. If Any Subjeft of the Crown of Great 


a Soldier without Licence, He ſhall Suffer and Fonfeit as in Caſe of 


g to the King's Eudbinies, &c. And the 7 V. z. chap.3. 


ut 
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fal Child kills His Father or Mother, He is out of this Statute ; 13 Ioft. 20. 
unleſs the Child Served the Father or Mother for Wages, Cc. in H' P. C. 24 
which Caſe He ſhall be indicted by the Name of a Servant. 
Aiders, Abettors and-Procurers are within this Act, ® But in All = Crompe. 
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gh Treafon, which is againſt 


His Prelate, To whom He Oweth Faith and Obe- 
dience. | See 1 Mar. Sell. 1. chap. 1.] E 


tute. qu Þ 
ed To ki gr Maſter, and did lay in Wait to do it while He was His 
Servant, and did not do it till He had been a Year out of His Service, 


It was adjudged Petit Treaſon within the Act. A Servant k Pro- by Long. „ 1 
cured Another to kill His Maſter, who killeth Him in the Servant's Dete. ch = 


Preſence, This was Petit Treaſon in the Servant and Murder in the p. 337. 


| Other, If the Servant Had been Abſent, He would Have been only 


# - 4 


Accelery to the Munger. ooo 
If a I/ife and a Stranger kill the Husband, It is Petit Treaſon in 


the Wife, and Murder in the Stranger. 


And fo It is in the Caſe of an Eccleſiaſtick Perſon, Secular or Re- 
gular, If He kills his Prelate or Superior, To whom He oweth Faith 


'Theſe Caſes, If the Killing is upon a Sudden Falling out, or Se De- 190: 


Jendendo, Cc. This is not Petit "Treaſon. [See Of Principal and Ac- H. P. C. 24. 
celſary ch ap. 2. and Of F udg ments in High reaſon and Petit Treaſon, 5 
77 VV ee Eg Ea 
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III. n Felony (Felonia, from Feah Fee, : ang, Lon, Price) formerly o rang | 
1 


Was Every Capital Crime Committed with an' Evil Intention. But Gir v f 

2 Bare Intention to Commit Felony is not Puniſhable as Felony, tho Ion. 
Finable. But ſee 3 H. 7. chap. 14. 9 Aus. chaps 16.] It is a Word ! Iaſt. 391. 
fo Appropriated By Law, That Felony cannot 


; | Expreſſed by Any ; — 155 
o that Felonice muſt of Neceſſity be laid in the Indictment — 
for Felony. At This Day Felony includes Petit Treaſon, Murder, 
Hemicide, Burning of Houſes, Burglary, Robbery, Rape, Chance- 


medly, Death Occaſion d by Self-Defence, Petit Larceny, Breach of 


| Prifon, Reſcous and Eſcape, aftee one is. Impriſon'd or Arreſted for 


It is either By Common Law or By Statutes. Felonies By Common 


| Law are Murder, Manſlaughter, Felo de ſe, & Defendendo, Chance- 
Medly, Larceny, Robbery, Burglary, Arſon or Houſc-Burning, 


Breach of Priſon. Felonies By $#atwtes are very many, which will 


Appear in Their Order. There are alſo Felonies puniſhable By the Ci- 
vil Law, 1 Robbery or Murder upon the $ © 
Feelonies likewiſe are either of a Publick or 


DI . r of a Pu Private Nature. 3 
1 © Publick Felonies are Thoſe that are Directly Hurtful to the * Weg 


Commonwealth and the King's Government, Theſe are Felonies 570 p. 46% 


Relating, 1. To the Coiz. 2. Felonies Againſt The King and the ha Fe: 
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Js Sale; or To mix Blanch'd Copper with Silver, or 
with Silver ; or Knowingly and Fraudulently to Buy," &. tiny Mix- 
like Standard Gold, but be manifeſtly 'worſe; or th Rereive or Buy Any 
and not Cut in pieces, at a Lower Rate than the ſame By it De-. 
omination ſhall Import, or was Coined or Connterfeited fo. 


covery of Coiners, Gc. See Of Pardon, Book 4. chap. 35. | 


_ evith Any Perſon, To Deſtroy or Murder the King, or An Lord of 


| | Steward, &c. 


» Inſt. 38, 


39. 


the Steward, Treaſurer and Controller of the King's Houſhold, who 


Captain, To leave the King's Service without Licence. [See Boo 


I. I. chap. 8. . 2 


3 rhe it 4 Ainet ee, Pal 5 1 : 

King's Counſellors, Go. 3. Felonies of Soldiers and Mari ners. 4. Fe- 

piſn Prieſts, 6. Felonies by Rioters, and 7. Felonies By Breach of 
„nu eld er OL PE Wo. 


a rr 
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lony by en the King's Armbur. 5. Felonies Relating td Po. 
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Priſon, Eſcape and Reſcous. 
1. Of Felonies Relating to the Cs ama os 


” „ ls 
| 3 „ Ee 
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fv 


By the 8 & 9 W. z. chap. 26. It is Ar Blanch Cop er for 
26, ON £0 Zea 200/201" @ Ye 2 Silver, or; Knowingly and Frau. 
dulently To Buy or Sell, or offer to Sale Blanch Copper alpne, br mixt 


* 
4 
. 


tnre that ſhall he Heavier that Silver, and look und tonch and wear 


Counterfeit Milld Money, or Mild Money umlammully Dimini ſbe 


[cee the 6 & 7 V. 3. chap. 17. An Act To Prevent Counterfeiting 
and Clipping the Coin of This Kingdom, and the Reward for Dif- 


*' i 884-4 £08 


Hors, Gr. 
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2. Of Felony Againſt the Xing and the King's Courſe 


By the 3 H. 7. chap. 14. Ir is Felony, for Any Sworn Servant in | 


the Cheque-Roll of the King's Houſhold, under the State of a Lord, To 


inake Any Confederacy, Compa Imgs, Conſpirucy and Imagination 


His Realm, or any other Perſon, Sworn to the os * Council, 
being thereof Convict by Twelve of the ſaid Honſhold before the 


© 


P A Confpiracy or Imagination | By ' Words only within the 
King's Houſhold makes It Felony By this Statute without Any O- 
W 008 950 Dot CHOnt  AOTPL) USL 8 LE 
The Perſon againſt whom the Conſpiracy is Form'd muſt be the 
King, or of the King's Privy Council, except ſuch Great Officers as 


need not be of the Privy Council. [See Of the Court of the Lord 
Steward, &c. To Enquire of Felony, Book 4. 10 5 2. And ſee the 
9 Aun, chap. 16. For Attempting to Kill, &c. a Privy Counſellor in 
Execution of His Office;]\ Pe OPT i er tt about ns 


a» 
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3. Concerning Felony of Soldiers and Mariners. 5 
sy the 7 H. J. chap. 5. 3 H. 8. chap. 5. and the 2 83 Ed. 6: chap. 2. 
It is Felony without Benefit of Clergy for Any Soldier not being K 


I WE EMT OC EATS CC 
y the 3 Jac. 1. chap. 4. It is Felony To Go out of the Realm t0 
Serve Any Foreign Prince, or State, without raking the Oaths of 
Allegiance Before Departure. [See For the New Oaths 2 © M. 


* And if Any Gentleman, or Perſon of Higher Degree, or Any Pet- 
ſon who Hath Born Any Office in Camp or Army, ſpall Go off * we 


Chaps! Laus of England. 


Jo ſeree ſuch Foreign Prince, &c. without" being Boumd with 
Rake in 1 Bond not To be Reconciled to the See , Rome, aud 
not to Enter into dm Conſpiracy. Againſt the:King, He ſſball be ad- 
judged a Felon [See'Book 1. chap. 5. near the End.] l 
Ey the 3z9 Eliz. chap. 17. Soldiers and Mani ners Wandering with- 
out a Teftimonial, or Idle Perſons which wander as Soldiers and Ma- 
WWW 


Ko A 


[Sec the 11 & 12 M. 


See the 12 Hun. chap. 18. Concerning the wilful Deſtruction of 


Ships of War and of Merchant Ships in Danger, G. 
the 1 Georg: chap. 47. For the Puniſhment of Soldiers that are 


of the Popiſh Religion; and the Puniſhment for Seducing Soldiers 


1 *. p ” 4 2 
JS VF | Oi 


to Deſert. 


K .. 


Vu the'7 Georg. chap. 6. If S Soldier gef Raiſe u Mar, or | 
Refuſe. ro Obey His Superior Officer, or Jhall Reſiſt din Officer in 


the Execution: of Hi Office, or Draw or Offer to Draer, or (ſhall 


Strike or Lift up any Weapon, Againſs His Superior Officer, It ir 


Felony. ; oy 5 


. a 
* 


4 5 ( Ti Sw 


4. Of Felony By.Imbezilling the King's Arm 


£ By the 31 Eliz. chap. 4. If Any Perſon Haoing the Charge or Cuſtody = 
of the King's Armour, Ordnance, Munition, &c. or of any Vittuals 
for Soldiers,” Mariners, &. ſhall for Lucre wilfully Imbezil - 


provided 
he fe ame to the Value of Twenty Shillings (Wo; at ſeveral Times) He 
ſhall be Adjudged Guilty Fklony. And b 


See the 9 & 10 . 3. chaps 41. and the 1 Georg. chap. 25. 


— 


ſerve the Stores belonging to the Navy, Gc. See alſo Of Forfeiture, 
Book 4. Abap. 5, Tad 11 2007 ee ee eee e 


5. Of Felony relating to Popiſh Prieſir. 


Hy the 27 Eliz. chap. 2, TV hoſoever ſhall willingly Receive; Relieve, | a oo 
Aid or Maintain, Any Jeſuit, Seminary or Other Popiſh Prieſt; c. 


BN EIA AY 9 DOSE | ; 
13. chap. 7: For the more Effectual Suppreſſion 


7 ythe 22 Car. 2. chap. 3. 
without Benefit of the Clergy. ' [See the 22 & 23 Car. 2. chap. 23. 


N , 
0 
; * 6 
To Pre- 


being at Liberty or Out of Hold, knowing Him to be ſuth, 1s Guilty 


F Felony without the Benefit of the Clergy, . 
By the 35 Eliz. chap. 2. 


He does not Conform Himſelf within Three Months, as the Statute re- 


Judged a Felon without Cleg . 


quires, Or if He Returns without the King's Licence, He ſhall le Ad. 
e 7 2 RR 47) ' 835 'T erp et \ 1 


y "ot d 43 ; , : SE * * * 7 2, 1 3 3 --*.4 * « . 4 4 F my 1 % - 
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sj the 1 Georg. chap. 5. 
Julſtice of Peace, 


Any Perſons to the Number Twelve, 
or More, Riotouſly Aſembled together (Being Required by An) 
Sheriff of the County, Under-Sheriff, Head Officer 


.. ÞY the AP. Tf ſuch Popiſ Recuſant, as'is mentioned 
in the Statute, Departs not the Realm within the Time Limited, If 


of Any City or Town Corporate, cubere ſuch 4fſembly ſhall be, By 


Proclamation made in the King's Name (in the Form by the At 


Ba directed) 


Down, or Begin to Demoli ſh or Pull 
70 Religions Worſhip, Certified and Regiſtred accor 
to the 1 W. & M. chap. 18. Or Any Develling- Hos. E5 ' Barn, Stab 

| or Other Out houſe, They ſhall be Adjudged Felons without Benefit of 


Clerg y. 


| | 7. Of F elonies By Breach of Pri ſon, Eſca pe and Reſcons. | | | $ 
H. P. C.. Breach of Priſon and Eſcape may be Committed by the 4 Party 


Himſelf; Alſo an Eſcape by an Officer and a Private Perſon; a Re 

JJ“ 55 
rH.P.C.8;, 1. Of Breach of Priſon and Eſcape By the r Party Himſelf 
a pe Breach of Priſon, for Any Cauſe, as 'Treſpaſs, was Felony at the 


% Common Law. But now Breaches of Priſon for Offences not Capital 


Ay the 1 Ed. 2. None that Breaketh Priſon ſhall Have Judgment 
of Life and Member for Breaking of Priſon only, | Except the Cauſes, 
for which He was Taken and Imp 14 Did Require ſuch Fudg- 

ment, If He Had been Convitted. | See : Inft. 385. a 


S. p. C. 30. b. A Priſon within this Statute is the Stocks; The Priſon of a 
2 lat 4% Lord of a Franchiſe; The Cuſtody of Any that Lawfully Arreſts; 
I. P. C ly. or the Houſe of the Conſtable that Lawfully Arreſts, or other Perſon, 
+. laſt. 590, Where Detained, as well as the Common Gaol. * But If the Priſon 
H. P. C. 108. is Fired without the Privity of the Priſoner, He may Lawfully Break 
, it to Save Himſelf, If a Gaoler does Yolantarily Permit a Felon to 

Eſcape, It is Felony in the Gaoler, not in the Priſoner: If the Gaoler 

is Neghigent, It is Felony in the Priſoner, and a Miſdemeanor in the 
SGaoler. If the Priſon is Broke By Strangers without the Priſoner's 

* 2 Inſt. 589, Procurement, No Felony in the Priſoner. * TO Go out of the Pri- 

$Pc 4s: ſon when the Doors are Open, is not Felony, no more than when the 

H. P. C. 108. Gaoler Suffers the Priſoner to Go at Large. For the Statute Re- 
quires an Actual Breaking with Force and Violence, by the Priſoner 

Himſelf, or others thro' His Procurement, or at leaſt with His Privi- 

4 If He was no way Concern'd in the Breaking, and yet Eſcapes 

thro the Breach, He can be Indicted only for the Eſcape. Tho He 

Breaks the Priſon by Opening a Paſſage to Eſcape, yet if He does not 

Eſcape, the meer Breaking does not amount to Felony. If One is 

? 1 Inſt. 592, Committed only for æ Suſpicion of Felony, yet If the Felony is done, 
. f. C. 1099. It is Felony to Break the Priſon ; otherwiſe, If no Felony was done. 
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| Lak ; Gr | * But If the Offence, for which the Party was Committed, eee 

W 69, 70. Natter of Record, as when a Perſon Preſent in Court is Commit 
i or the Party is taken By a Capias, It is Felony to Break the Priſon, 
i 5 tho' the Party was innocent, or no Felony done. Whereas If the She- 
= riff, Cc. By the Authority which the Law Gives Him Arreſts an In- 


nocent Man, He may Reſcue Hinifelf. So Note a Difference Betwixt 
a Warrant of Record and a Warrant in Larp. One muſt be Com- 


mitted 


Chap. 1. Laus ef England. 351 


itt awful Mittimus, elſe the Breach of Priſon is no Felony. 
mittee OY. fon turns into Felony only, tho' the Prifoner was Oo. H. P. c. ic. 
mitted for High Treaſon. For It is not made Treaſon by the 
25 Ed. 3. chap. 2. or by Any ſubſequent Statute. 2 But If a Priſoner * 2 an. 590. 
breaks a Priſon to Let out Traytors, This is 1 reaſon ; becauſe there 3,Cro. 583. 
are no Acceſſaries in High Treaſon. If one is Impriſon'd for * Petit 
Larceny, or for Killing a Man ſe Defendendo, or By Misfortune, and * = aft. 590. 
Breaks the Priſon, It is not Felony. 2 a 
Thus Of Breach of Priſon by the Party Himſelf © 
By Eſcape After an Arreſt Felony alſo may be Committed by the 
Party. If a Perſon Eſcapes Þ Before an Arreſt, He cannot be Puniſhed v HHC. uu, 
as a Felon. But if Flight is found, He ſhall Forfeit His Goods. © Per- 271. 
ſons Preſent at the Committing of a Felony muſt uſe Their Endea- , 3 13 
vour to Apprechend the Offender; otherwiſe 3 are to be Fined and H F. C. 39. 
Impriſon' d. [See the 3 Ed. 1. chap. 9. 13 Ed. 1. chap, 3x O06-MHue © 
and Cry. And the 3 H. 7. chap. 1. In caſe a Murderer Eſcapes, 
infra.) _ VV „ 5 


2. By an 4 Officer, There · may be a Felony by a Voluntary Eſcape: 8 P. C. 32. 
The Puniſhment for a Negligent Eſcape is a Fine. But for a Vo- l . Cat), 
luntary Eſcape The Officer is eſteemed To be Guilty of the ſane 
Crime that the Perſon Permitted to Eſcape ſtood Committed. for, ; 
whether for Treaſon, or Felony. , Eſcapes ſuffered by © Private Per- H.P. C. 112. 
ſons, who have Felons in their Cuſtody, are puniſhed (general 
' ſpeaking) as Eſcapes ſuffered by Officers. [See Concerning the E- 
ſcape Of Felons eim. 1. chap. 3. 31 Ed. 3. ey 14. 1 Rich. 3. 
_ chap. 3. 19 H. 7. chap. 10. and Of the Gaoler, Book 1. chap. 7.) 
3. Felony, may be committed By a Stranger when Publick Ju 
ſtice is Hinder d ya f Reſcue, or when a Stranger Takes one away 8 p. c. 31. 
By Violence that is Arreſted for Felony By lawful Authority. A : aft. 58 
Hindrance to Arreſt One that has Committed a Felony is a Miſde- H P. C. 116. 


by raytor, becauſe They are Al | 
Particular Perſons; tho Theſe too are Againſt the King, His Crown Symd. p. 85. 


A ST 5 7 R E's ON es oy EE P 
- , * 8 «ASH HIS EPR e e . SF 
7 2 PPP. Vcc © DEI PE ON es Eat ned at, 5 F. TE + 
p A 4 , - PRO xs «i 2 2 2 "I * 88 TS Fa ! — 8 * NES 5 2 dh 2 $ : 5 SO "> wa * * * 1 ' 
2 8 c o EEE X C0 c FEI OY f TLDS <> 
8 r c GR: n 0 8 * 8 b * 9 Is Tg ; 
6 Br, 2A n 5 5 c N / y CEN” I es " . 0 2 
of Cor og * ä * N T CCC K ˙²⁵»ͤe»äcrc Ee SS 8 
7 N F 8 oo bn. P 2 > Re" A 3 N 
- ä Sf c , * i ; : | ; 


meanor only. 8 But if the Party is Arreſted and then Reſcued, If Kely. 45, 77. | 
the Arreſt was for Felony, The Reſeuer is a;Felon; If for Treaſon a 555030: 
r, DCC: 1 Principals. If for Treſpaſs, &c. The » Inft. 590. 
Reſcuer,is. Bmnable , m ot bd 
n There muſt be a Felony really, done, and a Lawful Commit- * : loft. 592. 
ment Manley atto. Ho end ona nene 
2. 1 Private Felonies are Thoſe that are immediately Hurtful to i weg's 
e | | | '6. 65. 
and Dignity: Theſe Private, Felonies more immediately Againſt the ** © 
Interior Members of the Commonwealth are ſuch as are Committed, 
. Againſt the Life of a, Subject. 2. Againſt His Body, without Ta- 


king away His Life; 3. Againſt His Goods; 4. Againſt His Habitation; 
and 5, There are ſome: Private Felonies made Capital By Statutes, 
which more Immediately. do Concern the Subje&... | +. 1 | 
| 1. Of Private Felonies which are Againſt the Life of the Subject. 
„The Life, of, a Subject may be Deſtroy'd ſeveral Ways; as 1. By 
— „ 2. By Manſlaughter, 3. By Chancemedley, 4 By Ne- 
Murder and Manſlaughter are properly Felonies; but in All the 
Inſtances before-mention'd One may be Arraigned for Felony and 
Murder. |See of Chancemedley and of Killing By Neceſſity, We) 
„ Fo v1, es gr 3 Wie - ©; lil 
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Jaſt. a8) b. 1. k Murder (Murdrum, Sax. Mordrue) may be . 
ur C 2 on One's ſelf or upon Another. OO nn iP 


Dale. ch. 145. 


9. 342. 1. Murder of One's Self may be committed whon One Kills Hin. 


Kely. 121, 


122. ſelf by Hanging, Poyſoning, Drowning, Stabbing, Gc. with De. 


liberation and a Direct Purpoſe. In this. Caſe One is Term'd Hi 
de ſe. But the Perſon that Commits this Felony muſt be of the 
Age of Diſcretion and Compos Mentis. Therefore If an Infant un- 


der the Age of Fourtcen Ycars, or a Lunatick During His Lun hey... 
or one Diſtracted by Force of a Diſeaſe, or an Ideot, kills Himſelf 
It is not Felony. If One during the Time that He is Non Conpos 


Mentis giveth Himſelf a mortal Wound, whereof, when He reco- 


vereth His Memory, He dieth, He is not Felo de ſe ; for at the 


| ; Inft. 54. Time of the Stroke He was not Compos Mentis. I In ſome Caſes 
34% ſuch an Attempt unwillingly kills Himſelf, is a Fel de ſe. As when 

One Haſtning to kill Another, falleth upon His Weapon, which He 
held up in His own Defence. But, as in other Felonies, Death muſt 


enſue within a Yar and a Day after the Stroke. [See Of the Coro- 


meer, Book 1. chap. 7. Of the Court of the Coroner, Book 4. chap. 1. 
and Of Forfeiture, Book 4. chap. 5. RNS 


- 1 „ Murder Committed upon m Another is when a Man of Sound 
1 


Bek eb. 145, Mind and Memory, and of the Age of Diſeretion Unlawfully Killeth 


9. 344. Any Reaſonable Creature in Being, under the King's Peace, within 


Any County, with Malice forethought, either Expreſs or Implied, 


ſo as the Party Wounded or Hurt Dies of the Wound or Hurt within 
z lnſt. 48. 4 7egr and a Day. u The Killing may be By a Weapon, Poyſon, 
H. F. C. 53. Cruſhing, Bruiſing, Smothering, py, Strangling, Drowning, 


Crompt. 24. Burning, Burying, Famiſhing, Throwing own, Inciting a Dog, 


Bear, (5c. to Bite or Hurt whereby Death enſueth, and by Laying a 
Sick Man in the Cold in the open Air, Againſt His Will, by Reafon 


whereof He Dieth. . 


I F. C. 54. Realm, It cannot be Determined By the Common Lato; but muſt be 


Heard and Determin'd Before the Lord High Conſtable,"*G0:- [Sec 
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Mijus oft Delittum Seipſum dccidere, quim Alinm, 3 Inſt. 54 
" 14015 Supplet taten. SP. C. 36. b. 


. He who maliciouſly Attempts to kill Another, and in Purſuance of 
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It muſt be with Malice Foret hon ght. Malicè is a formed Deſign 115 


ne Miſchicf to Another; ſo. that Hatred and Malice Differ. x. 147 
2 a Cruel and Voluntary Act, whereby Death Enſueth, 3 Cro, 11 1 
PDoth it of Malice Prepens'd and F orethought in the Eſteem of the 
Law, tho He doth it of a Sudden. Therefore Malice is Expreſſed 

by the Party or Implied by the Law. 1. Expreſs Malice is- when £ 5 Taft 71. 
the Killing is with: Malice Prepens d or Forethought, with a Sedate 4. 
Mind and Formed: Deſign To Wound, Poyſon, or To Do ſome Per- 

ſonal Injury to Him that is kilbd, the Malice Continuing until the 

Mortal Wound or Hurt is Given. This Malice may be in the Prin- 

cipal that Doth the Act, or in the Principal Aiding and Abbetting ; 
and in the Acceſſary Before the Fact. When a Perſon in Cold Blood, 
Maliciouſly, Unlawfully and Deliþerately © Beats Another, or Doth H F. C. 4g, 
other Corporal Damage in ſuch a Manner That He Afterwards Dieth Kely "I 
thercof, He is Guilty of Murder By Expreſs Malice, tho' He djd not TIE 
Deſign to kill Him; But if He Beats Him only in ſuch a Manner that 
It appears He only meant to Chaſtiſe Him, It is Manſlaughter only, 
If One Executes His Revenge upon a Sudden Provocation in ſuch a 
Cruel Manner, with a Dangerous Weapon, as ſhews a Malicious and 
Deliberate Intent To do Miſchief, and Death enſues, It is Expreſs 
Malice from the Nature of the Fact, and Murder. % If Two or » z laſt. 56. 
More come together to Do an Unlawful Act, as to Beat a Man, To Stompt. 25. 


= a nt har | 205 ©.” Die ch. 145, 
Commit a Riot, To Rob a Park, Gc. and One of Them Kills a g. 3%. 


Man, This is Murder in All of that Party that are Preſent, Aiding H. P. C. zr, 
or Aſſiſting, or that were Ready To Aid and Aſſiſt, tho but Lookers , 116, 
on. Otherwiſe of Them that Come By Chance. It is certain, That 117,12. 
where The Principal Intent was to Commit Another Felopy, and a 
Killing Happens in Purſuance of that Unlawful Purpoſe, All are 
Guilty of Murder; for All will be ſaid to Intend the Murder, And 
ſuch Perſons are ſaid to be Preſent that are in the ſame Houſe, tho in 
Another Room, or in the ſame Park, tho' at Half a Mile Diſtance, 
or Out of View. And ſo It is when Death Happens, where ſeveral 
Perſons intend only a Breach of the Peace, and To Reſiſt All Oppo» 
ſers. * If 4. upon a Quarrel with B. tells Him that He will not Fi. P. c. 46, 
Strike Him, but that He will Give Him a Pot of Ale to Strike Him ; 
and thereupon B. Strikes, and A. Kills Him, He is Guilty of Murder; 
for This was only To Cover His Miſchievous Intention. Y If upon a Key. 55, . 
Sudden Quarrel One being provoked by Bare Words or Geſtures makes! * 5 
a Puſh at Another with a Sword before the Other's Sword is Drawn. 
and thereupon a Fight enſues, and He who made the Aſſault kills 
the other, He is Guilty of Murder; becauſe He ſhew'd at firſt that He 
intended to kill Him. But If He had made no Paſs at Him till His 
Sword was Drawn, and till He was upon His Guard, and then Fights 
with Him and kills Him, He is Guilty of Manſlaughter only, 
Sometimes The Malice intended to one makes the Accidental - 3 Toft. f. 
Death of Another to be Murder. As 4. Having Malice to B. ſtrikes {5% 
at Him and miſſeth Him, and kills C. This is Murder in J. If one 
lays Poyſon to kill B. and C takes it and Dies, This is Murder in 
him that laid the Poyſon. If one Reſolves to kill the next Man He 
meets, and does kill Him, It is Murder, tho He knew Him not; for 


* 1 # 
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In Criminalibys Sufficit Generalis Aaliria Intentionis cam Fafto Paris Gradus, Bagon 65, 
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* H.P.C.47, It is Malice Againſt All Mankind. In the Caſe of Duelling, It is 
Lei, 6. Agreed, that where Two Perſons meet and Fight in Cold Blood up- 
dna Precedent Quarrel, or at ſuch a Day after the Quarrel in 
which It may be preſum'd the Blood was Gool'd, and One killeth 
the Other, He is Guilty of Murder; tho' He had often declin'd to 
meet Him. In like Manner If 4. Challenges B. and B. Refuſes to 
meet Him, but Tells J. That He ſhall go the next Day to ſuch a 
Town about Buſineſs, and then A. meets B. on the Rod the next 
Day, and Aſſaults Him, whereupon They Fight, and B. kills J. He 
is Guilty of Manſlaughter only, If 4. Challenges B. and B. Refuſe; 
to meet Him, but tells Him that He always wears a Sword, and 

ſhall be always Ready to Defend Himſelf, and then A. meets Him 
and Attacks Him, and A. is kill'd, B. is not Guilty of Murder, nor 
of Manſlaughter, if the Killing was Neceſſary in His own Defence. 
In Duelling, not only the Principal who actually kills the Other, but 
alſo the Seconds are Guilty of Murder, whether They Fought or not. 
And the Seconds of the Perſon kill'd are ny Guilty, by Reaſon 

of the Encouragement which They Gave Their Principals by Joyning | 
with Them. H. P. C. 31. contr. [See Of 4frays, infra, and the 
9 Ann. chap. 14. where Any Perſon Aſſaults and Challenges Another 
do Fight for Money won at Play, &c.] 'Theſe are Inſtances of Ex- 
*HP.C.57. preſs Malice, d becauſe the Acts are Cruel or Unlawful, Deli berate 
Kely. 111, jn Purſuance of the Unlawful Act and Immediate Hurt of Another, or 
e eee Neceſſary Conſequence, 2. But There is alſo a Malice Iplied 
by the Law, where It is not Expreſs'd in the Nature of the Act. 
e zlaſt 315. This may be in Three Caſes, In . Foug of the © Manner of Kil- 
— 2 Rep. „ ling ; As By Poyſoning [See 1 £4. 6. C ap. I 2. or when One Killeth | 
N 3 94 Another without any Provocation, or upon a Slight Provocation, No 
Alfront by bare Words or Geſtures is ſufficient Provocation. [See Of 
4 3 laſt. 52. Manfſlaaghter, oft. 4 In Reſpett of the Perſon Killed; as if a Con- 
4 28 ſtable or Watchman is*kill'd doing His Duty, or Any Other that 

Kely. 6s. comes in Aid of the King's Officer, while He is Executing His Office, 
contre. tho the Killer knew Them not to be ſuch Perſons, yet It is Murder. 

7 11 Pf 46. Others contend that He ought to Have Notice from Them that They 
2 Cro.279, come to keep the Peace, c. If a Bayliff is Executing a Lawful War- 
280- f. rant, and is kill'd, Here Malice will be Implied, tho the Bayliff Ar- 
inte an Fes one on a Sunday [Soo 29 Car. 3. chap, / ot tho" He lows not 
iis Warrant where It may be Demanded, and tho the Proceſs is Er- 
roneous. But If the Bayliff do that which is Unwarrantable, (as if 
He Breaks Open an Houſe to Arreſt in Civil Caſes, either By Night 
or Day) and is Slain, Malice ſhall not be my 4 make it Mur- 
1 der. So It is where the Bayliff, 5c. hath no Authority at all. . [See 

2ſt. 5g. Of Bayliffs, Book 1. chap. J.] © In Reſpett of the Perſon Killing, 
P gRep.67,8. as If One Aſaults Another to Rob Him, and in Reſiſtance kills Him; 
b. . If a Priſoner By Dureſs of the Gaoler comes to an Untimely End; 
II. F. C. 6. If One is Executed By Command of a Judge who Hath no Juriſdio- 
Bion in the Cauſe; If Execution is/not By a Lawful Officer; ov if the 
Sheriff, Oc. when He ought to Hang the Party Attainted, does Burn. or 
Behead Him; or if an Officer Authorized to Whip, Cc. does it with 
fuch Rigour that by Means thereof the Offender Dieth, ec. In All 
Theſe Caſes The Law doth e | on” the Statute of ab- 
ung, 1 Fac. 1. chap. 8. poſi, In Manſtapghters) _ __ .. _ 
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Laus of England. 


1 


Chap. I. . Ha 
\ Laftly, It is ſaid in the Definition of Murder, That the Killing 

muſt be within a f 7ear and 4 DP After the Stroke, Wound, gc. * ; Toft „ 
For If One that is Wounded; Poy ON d, Cc. dies after That Time, 7 . 
phe Law Preſumes He Died a Natural Death. So It is in Caſe of a * 
Filo de iſe. The whole Day, on which the Hurt was Done, ſhall be 
Reckon'd the Firſt. 8 It is no Excuſe, where Another is. wounded, 8 Kely. 26, 
If the Party Dies thro' His own Negligence or Diſorderly Living; | 
for the Wounds were the Principal Cauſe of the Death which en- 
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3 Inſt. 53. 
7 Rep. 6, 7. 
H. P. C. 89. 


— e „ Eg oe del og Corn iy T F r BE ng; a — 3 3 . by =, TS 8 © ny He. abs * op uns 8 
N e r // ⁵ ̃0T⅛˖ ur: p ß ̃ ßßßßß̃ꝗô“!n p d.. ß ̃⅛C Wi LO obo A _— ES OLE EAT AE on Sree MER, 3 

Z ⁵¼ʒi:U!ll!! ! ß) ñ . ND OE I Eee: 9 „ > Sr og $7 A OS EO COS 2 

4 = Ae LD AS Ons =" = Iv Ei FIC 8 5 n 2 8 n a, e Ne On, 8 n a4 n * . 3 N 2 e = 

J be LET rs Mn E EE EE ONEIS Cnr Les NES FPPFVTCVCVCCCCCCCCCCCCCCC nN I RT JJ dd c TEE TEND 


D K S 8 e 
3 . 8 


calm 
y the 


2 


Heat of ii "af 1 | | ev. 180. | 
cat of the 2 Ceo, 296. 


\ ” 


In 


o fall out on a 


- 5 b 
93 + | 
} bs + «T7 CN 
* f k + 14 9 


Fas 2 
LEES 


* a 4 Nr, , 
and ne Breaks His Sword, and P. 349: 
22 * 4 n 124511. e Ai Or 5 7 F "ng "% , 


"ins 


F . 5 RW 4 «. * 
_ y : of + 
, 2 3 - 7 iP | 1 * r 294 
&- 1 4 q 4: 64 
0 


p T4 * - 4 8 8 n "_ # 7 » l 5 8 
9 a Hl #7; rn 1 of ** SERIE SF LOR = xj ” 
nenen ien ieee A A 1 4 2 N CS Wr" 
a ö 4 , f ky p | 


* * ey | * 
7 \ ** * 
1 a 1 2 F fre r * . * 
4. $8 4.4%, l : 4 | 
* 
% 


14 1 4 1 & © * f 5 4 ; q oa l 
1 * 4.4. « BP $5406 CT 7 ＋ e hy 4 8 - 
Dt 5 * iy „ 9 ; : 3 143 7 27 
% * 5 by : pq 2 
| lingue as per lram Propcatus Eunini Debet Mitiut. 
4 \. ew ns N (3 * Y : 5 - # 
, + w * 1 nd \ » : * 3 1 


RA 
117 7 *. „ 


wot 
* * * 

4 Ks 
«ts Fa, l 


. 2 


F % 7 ry 6 
* 
£ , R 
6 4 15 
5 
PT” N 


© 7 


= 


LO I ——— — as 1.» 


An Institute of the 


— — 


0 Kely. 1 30, 


131,132,134 or Goods, no Affront by Words or Geſturos will Excuſe 


» Kely 58,60. tion. P But if upon ill Words (as Giving the Lie, calling Another 


4 Rely. 135. 


61, 6,136, in the Vindication of His Friend ſhall on a Sudden take up a miſchie- 


vous Inſtrument, and kill the Enemy of His Friend, That is but 


61. 62, 136, 


8 Ny 


758, i 
Riym.213, ter. For Here was the Higheſt Invaſion of Property. [See Lpvir. xx 
Inſt. 56. 


Intention of 


P 
_ Kely. 12 
1135 115. 


v I. P. C. 32, 
444 


| I. P. C. 32, Murder. F 

57. is Manflaughter only: 
n Ma 
Ob. 134. Kerne 

_ Dali. ch. 148. Sword, | Fr. 
p.352. and A D 


King's C 


C 5 1,57. 


lawful K 


doing ſuch Idle Action as canno 


ſome one or other, It is Murder, H gone wi 
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Hurt; If without ſuch Intention, It is Manſlaughter. Thee Intention 
ok Evil, tho! not againſt a Particular Perſon, makes Malice Implied. 


Cock or Hen, or any Tame Fowl of Another Man's, and He kills a 
Stander-by, It is Murder, for the Act is Unlawful. - © So If one, z 19g: 56. 
meaning to Steal a Deer in the Park of Another, accidentally Killeth cone. = 

a Boy that is Hid in a Buſh, This is Murder. But Qwerc, becauſe the Kah. cit” 
Unlawful Act doth not Tend immediately or By Neceſſary Conſe- 
* quence to the Hurt of Another, 12 e | 
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a1, with no Intent or 
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the Thruſt or Stab; 


3 


he Statute Extends to An as that f 
r that Stabb d the other; ang Thote 
1. ett in the Fact. For They Jhall be 
It cannot be proved by whom the Stro 
c ua aa wwe, 
2 A Killing with a Hammer, Ge. canno 
rat or Stab. * But If the Party Slain ha 


- ful Act without Intent of Hurt to 


wks — ect 2 Um LOA MOSS 


358 BE As 2 4 of 7 the 


' Book Mm 


ew a pot, Bottle, c. at the Party that Stabb'd, It is within the 
Equity of the Words, Having Then a Weapon Drehen. For Penal 
Statutes ſhall be Conſtrued favourably for the Subject. For this Rea- 
ſon, If One had Drawn out a Piſtol only, and levied it at the Par 
without Diſcharging it; or Held up a Pot, Bottle, &c. Threatning 
only to 'Throw it; T his ſeems to be a Meapon Drawn, [But 


** 


ere. 
i fl. P. c. 58, 2 i He that is Ouſted of Clergy b this Statute muſt be ſpecially In- 
$66. dicted purſuant to it;' and yet the Jar may find Manſlaughter Gene- 


rally. For the Statute makes no New Oftence, but only takes away 
We the Benefit of the Clergy which was allow'd at Common Law. 
* Kely. 55. k For the Statute is but a Declaration of the Common Law, and 
made to prevent the Compaſſion of Juries, who oftentimes were Apt 
to believe That to be a Provocation to Extenuate a Murder, Which 
in Law was not. 
ide hus' of Murder and Manſlaughter, which are ili Homi- 
ci 1 
Tpeglmrary Homitide is either By Chantemidley, or thro Neceſſey. 
- 1:5 thi %% © But Theſe are not properly Felonies, becauſe not Accom panied with 
56.579) A Felonious Intent. : 
3 lad. 7, 3. m Chancemedley See is where a Man is ; doing a Law- | 
nother, and the Death 'of ſome 
— _ 14s Perſon: doth By Chance Enſue. Manſlaug her is call'd Chancemed- 
Þ. 351, 352: ley; but then It ſignifies the Killing of a Man upon a Sudden Brawl 
or Contention by Chance. For Meſle, Medle or Melle is Brawling. 
But Chancemedley i in Common Speech is where Death Happens, wenn 
one is Doing a Lawful Act, and without an Ill Intent. So then while 
one is uſing a Lawful Diverſion, as By Shooting at Rovers or at 
Wild-Fowl, &c. or when one is Hewing a Tree, Oc. and the Head 
of the Hatchet flies off, and a Stander-By i is accidentally Kill'd, This is 
Chancemedley. Alſo if one is doing a Lawful Thing that may Breed 
Danger, and Gives Warning (as where a Workman flings Down 
Timber or Rubbiſh from a Houſe, and Gives Warning to All Perſons 
1 To take Care and Stand aſide) and yet kills one that Happens to be 
« ; Int, 579. Underneath, It is Chancemedley. n Othewiſe in Populous Cities, 
17 get . where People are continually paſſing Up and Down. | See Of Man. 
*H.P. C. 58, laughter, Jupra.y o If a Man whips His Horſe in the Strect to make 
8 59. bim Gallop, and the Horſe runs over a Child and kills it, It is Man- 
fllaughter: But if Another had whipp'd the Horſe, It would be Man- 
H. p. c. 31. ſlaughter in Him and Chancemedley in the Rider. In! School 
e 5 ch. 148. maffer in Correcting His Scholar, or a Father His Son, -or a_ Maſter 
. dr His Servant, or an Officer in Whipping a Criminal, in a Reaſonable 
Manner, Happens to Occaſion His Death, It is Chancemedle and 
Mliſadventure. But If They Exceed the Bounds of Moderation, 
it .o 26. They are Guilty of Manſlaughter. 4 And If They Correct with an 15 
1. 05,133: er Inſtrument for Correction, as with a Ser an Iron Bar, or 
2.1N* Kiel the Scholar to the Ground ggg then Stamp on Hini, and Kill, It 
is A becauſe of the Cruelty and Barbarity of the Action. 0 
Exodl. N 205 21. Numb. . ©. 15. M. pr. xix. 0, 95 6. an 


b. e e, 36]: eB YC IIB ... 5 N e 
= In C Chantmatiey The Offender Forfeits His Goods, b but Haſh a a Pat- 
auen fe curſe. [Se poſteaJ . 
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Note, That There is a Death Per Fufortunium, without the Fault 
or Procurement of Another, * Occaſion d by ſome Animal or elſe by * 3 Iatt. 57, 
a Thing without Life; as where One is kill d by à Fall from a Horſe, j#, . 
Mow or Rick of Corn, Hay, Cart, &'c. which tho' It is not properly x 
Homicide or the Killing OT a Man By a Man, nor Puniſh able as 2 
Crime, vet the Law Takes Notice of it, and makes that Thing that 
Occaſion d the Death to be Forfeited to the King as a Deodand. [Sec 
Of Deodande Under the Title Of Franchiſes and Liberties, Book 2. 
chap. 2. Ante.\ But If a Man is {lain in uch Manner by the wilful Cf Dale; ch. 
Default Another ek Felon. © 149. P. 311. 
4. The Life of a Man may be Taken away upon a Neceſſiy, 
his Neceſſity makes it Excuſable or Juſtifiable Homicide. 
1. Excuſable Homicide is Se Defendendo, or where One has no o- 
ther Poſſible means of Preſerving His Own Life than By Killing the 
' Perſon who Reduc'd Him to ſuch a Neceſſiry: It is ſaid That It muſt 
be a Killing upon an Hreeitahle Neceſſity; but Neceſſity always im- 
plies the A& to be inevitable, or that It could not be otherwiſo, 
t The Party Aſſaulted is not to be Rxcuſed, unleſs He gives back to + 3 lad. 3, 
the Wall, Hedge, River, Gc. beyond which He cannot go before He fe , 
kills the other. But If the Aſſault is ſo Fierce and in ſuch à Place; pur c. 12. 
that Giving back would Endanger His Life, He need not Go back. p- 357, 358. 
Fence. And tho' one Retreats from an Aſſault to the Wall, Gc. and 
gives the other Divers Wounds in His Retreat, yet if He gives Him no 
Mortal Wound till He Gets thither, He is Guilty of Excuſable Ho- 


micide and S Defendendo only. But if the Mortal Wound was firſt 


P 358. 
H. P. C. 41. 
o t - * 3 Inſt. 140. 
N 2 Cro. 367. | 


* 
- 


| Tr 

| 28 ö H. p. C. $8. 
tho the. Verdict is Chancemedley or S . 
i Goods and Chattels. But He 
itüß td a Pardon of Courſe. This 


8 — . 


1 DER 
4 * 4 1 a 


S en 
"im . 2 ²˙ -m — Witear: Tall 16269; 
n Repellere let, modo fiat cum oder amine Inculpats Tels. 1 Inſt. 363. 3, 


11 
Lu 7 


Forfeiture is made, 'That Men may be Wary and Careful How They 
Take away the Life of Any Man. The'Pardon was Obtained former. 
ly by Certiorari out of Chancery to Remove the Record, which being 
certified, The Lord Chancellor iſſued forth a Pardon: But now It is 
Done By Certificate of the Judge or Juſtices, &c. e. 
2 2Tnft.z16. There can be no? Acceſlaries Before or Aſter the Fact in Excuſa- 
3 Inſt. 56. ble Homicide. VVV 
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By the 24 H. 8. chap. 5 Tf One is Indifled or AppeaT d for the 
Death of Another Attempting to Murder Him, or Rob Him on the 
Highway, or in His Houſe, (and ſo Found By Verdict) He ſhall 
 Forfeit no Lands or Goods for the ſame; but ſhall be Acquitted and 
Diſcharged thereof. [See of Forfeiture, Book 4. chap. 5. See the 


So then Se Defendendo is an Excuſable Homicide. And Thus It 
maaay be ſaid of Chancemedley. [See Of Bail, Book 4. chap. 5. 
2 3Inft.2rr, 2. Zuſtifiable Homicide mult be alſo upon a Neceſſy. This is. 
2 either of a Public or Private Nature. 1. Public, occaſion'd either 
7 Rep. 14. By the Due Execution of Publick Juſtice or the 4doancement of it. 
10 Rep. 76. By the Due Execution of Juſtice, when Judgment of Death is Given 
e. 0s, By One that Hath Juriſdiction in the Cauſe, and when Judgment is 
rs ro, Executed By a Lawful Officer, and the Execution is Purſuant to the 
v. 354, 355. Judgment. But if the Judgment is only Erroneous (as Death in 

Treſpaſs By Juſtices of the Peace, Oc.) The Officer is not Guilty of 
Felony, tho' the Judge is Guilty. In Advancement of Juſtice, either 
in Relation to Criminal or Civil Cauſes. Criminal, as when a She- 
riff or Bailiff, Having a Lawful Warrant, Arreſts a Perfon that Hath 
Actually Committed'a Felony, or that is Indicted of Felony, tho no 
| Felony Done, or the Party is Innocent, and He will not Obey; or 
when He will not Suffer Himſelf to be Arreſted, but Defends Him- 
ſelf ; or when One Either with or without Warrant, Purſues a Felon 
upon Hue and Cry that flies for it, or One that is Indicted of Felony; 
| [See of a Warrant in Laev, &c. Book 4. chap. 5.) Or if a Priſoner Af 
_. faults 'Thoſe that Conduct Him to Gaol, or His Gaoler while He is 
 Endeavouring to Eſcape; If Thoſe who are Engaged in a Riot, [See 
1 I Georg. chap. 5. g. 3-] or Forcible Entry or Detainer, ſtand in 
ſition to a Juſtice's Command or Lawful Warrant; If Any are doing 
Treſpaſs in a Foreſt, Chace, Park, or in Any Encloſed Ground where 
Deer are kept, and will not Render Themſelves to the Keepers, but 
Fly or Defend Themſelves; See the 3 & 4 & M. chap. 10. and 
4 & 5 NM. & M. chap. 23. For Preſervation of the Game.] In Al} 
Theſe Caſes a Killing may be Juſtified. [See Of Marder, Arte.) Ci- 


* 


d3loſt.56, oz), b As a Sheriff, &c. may kill a Man that Reſiſts an Arreſt, ( 9%.) 
H r. C 3, But He cannot kill One that flies from the Execution of à Civil Pro- 
Dalt. ch. 150. ceſs. So It is, If the Sheriff, (5e, En 
p. 35%d Hath been Arreſted, and Hath Sand doth Reſiſt Him. 
Hut no Private Perfon hath th ieh an Arreſt in a Civil 
Matter, as He Hath upon an Arreſt for Neither Hath the 

Sheriff, Oc. this Authority either in Cum. Civil Caſes but up- 
. p. c. 38. on A Neceſſity as aforeſaid; as when an Offender cannot be Taken 
vale ch. 159: without Killing Him, Cc, If He. might be taken without Killing 
Keil . Him, It will be eſteem'd Murder, 2, Private, occaſion d in Pefenee 


to Retake One that 


- 9g gy 
din 

2 4 " 355 ln: ; * 1 * 4+ b . LESS 5% 4 . p 
[3 ry — 4 , YL * . p a ; ” 


I. 8 Buggery or Sodomy is the Carnal Knowled 


Chap. 1. * Laws of England. 
J + Houſe or Goods. d As when a Woman kills One *H.P.C.39. 

4 i l Her, or when One kills Another that At- "x7 - 5 
=, ts to Murder Him, Rob Him, Abroad, or in His Houſe, [See 24 
Ts chap. 5. Ante.] When One in Danger of Drowning, Thruſts 
Another from a Plank, Oc. whereby He is Drowned ; When the 

' Owner of a Houſe, His Servants or Lodgers, Kill One that Endea- 

yours to Rob or Burn the Houſe, or to Commit Any other Felony. 
e But If the Aſſault in the Houſe were in the Day-Time, not to Rob H. P. C. 40, 
me, but to Beat me, Oc. It would be a Killing Se Defendendo. If B. it. ch 15e. 
One comes into my Houſe claiming a Title, or Breaks open ny Win- p. 357, 358: 
dows to Arreſt me. or Doth Any Private Treſpaſs to my Goods, and 

I kill Him. It is Manſlaughter at leaſt. In Defence of the Poſſeſſion 

of my Goods, I may Juſtify to Beat Him that will wrongfully take 

Them from me; but I cannot Juſtify the Killing of Him, except 

He is a Thief. If One Enters Wrongfully and Forcibly into the 
' Houſe of Another, and the Owner Endeavours to Fire the Houſe, 

and the Wrong-doer kills Him, it is alſo Manſlaughter. [See 1 Zac, 1, 

cap a the Special Matter Found, The Party is to be Diſmiſs d 1Inft2534. 
without Any Forfeiture or Pardon Purchaſed © „ 


„ % 4s. 4 BE $20, 
d Felonies at firſt) commit- H.P.C. 36. 


8 
2 


2 — 3 — 


Theſe are the Felonies (at leaſt Suppoſe 


2. Private Felonies . Againſt the Body of the Subject with- 
out Taking away His Life; 33 Committed By 1. Buggery 
gan, J. Mayhem. . ff "Ws 


ge of the Body of * 3 Inſt. 58, 
Man or Woman or of Beaſts Againſt the Order of Nature. It may '%,._ 26. 
be committed By Man with Man or Woman, or By Man or Woman 37. 
with a Beaſt, Some kind of Penetration, and alſo of Emiſſion, muſt 504 5 
be proved. [See Exod. xxii. v. 19. Levit. xviii. b. 22, 23.] If a 8 3 
Boy or Girl thus Abuſed are within the Age of Diſcretion, It is no 
Felony in Them, but in the Agent only. Otherwiſe It is Felony 3 
Both Agent and Patient. Not only He that doth the Act is a Princi- 
pal, but They that are Preſent, Aiding and Abbetting the Miſdoer, 
are alſo Principals. This is Felony By the Antient Common Law. 


h the 25 kl 8. chap.6, Buggery is made Felony without Clergy, 

CCC apt” er re 9 en OO P90 "0G 
The Words of the Statute are, If any Perſon ſhall Commit, Gr. 
which Extends to a Woman as well as 4 Man. | TOTES. 7 


2. Þ Rape (Raptus) is the Carnal Knowledge of the Body of a * aft. 123. b. 

Woman by Force and Againſt Her Will. There muſt be Penetration Oo 
and Emiſſion, otherwiſe an Aſſault only. Emiſſion may be Evidence 3 Inſt. ;9,60. 

ok Penetration, tho not full Evidence. This is alſo Felom By the 


12 Rep. 37. 
Common Law. [See Det. Xii. e. 25 Ru is no Excuſe that The 1 1 
Woman Conſented after the Fact, or before the Fact, if It was for Dalc. ch. 166, 
Fear of Death or Impriſanment ; or that She was a Common Strum- P 39% 


# Aag pet; 
& «+ 5 1 : \ 
5 - ; . 95 : . * 44 a - 1 » * * 108 7 F , | ; ; * 1 1 ' 8 
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"Book f 


bY or hs She Conceived. " r and See F. P. C. 24. 1 204, 
But it is a ſtrong Preſumption Az ainſt the Woman That She mer 
no Complaint in a Reaſonable Th ime after the Injury. 


Aiders and Abetters may be Indicted as Principal Felons, whether 
Men or Women. 


The Word Rapuit fienifieth as much as Carnaliter , and is 


Neceſſary in the Indictment. 


By the 18 Eli chap. 7. B is Felony without Clerey to Commit q 
Rape. And whoſoever hall Carnally Know and Abuſe Any Woman: 
Child under the Age of Ten Tears ſhall Suffer as a Tons. without 


Clergy. [Sec IWeft, i. or the 3 Ed. 1, chap. 13. eſe 2, or the 1 


chap. 34. and 2 Iuſt. 180, 453. 


It is not material Whether ſuch Child Conſented or was Forced. 


3 Cro. 332. Yet It muſt be Proved SUIT the Offender I Enter d Her Body. 
Dult. ch. 160. 


p. 393 · 


. y. For, 


27 the 3 H. 1 2. FT Any Perſons foall Ws. away Any We 


man Having FN or Goods, or That is Heir 5s ha to Her An- 
ceſtor, Againſt Her Mill, and Marry or Defile Her, The Takers, 
 Procarers, Abetters and Receivers of the ſame Woman ſo Taken A. 


gainſt Her Will, and Knowing the ſame, ſhall be Deem'd Principal 
Felons. Provided That This Af Extend not to Any Perſon Taking 


Any Woman, Claiming Her ws as * Ward or — Les 
the 39 Elis. chap. 9. ira. 


 31aft. 6. k The Woman muſt have Lands or . or IB Heir Apparent. 


76-115, She muſt be taken away againſt Her Will, and She muſt be Married 


12 Rep. 20, to the Miſdoer or to ſome Other By His Conſent, or Defiled, as 
I 10. 
ee Refer by the Word BY Againſt Her Will. If Theſe do not Con- 


484,488,492- cur It is no Felony within this Statute; but the Miſdoer muſt be o- 
- therwiſe Puniſhed, | 


If the Taking is Unlawful and Againſt the Will of the Wenge al 
| tho the Marriage was with Her Will, It is Felony within the Statute. 

Thoſe that After the Fact receive the Offender, and not the Wo- 
man, are not Principals within this Statute; ; but Acceſlaries according | 


to the Rules of Law. 


Privies to the Marriage, and not Parties to the P orce, are not with 


in the Statute. © 


The Indictment ought to Alledge that the Taking was or Lure. 
See the 43 Elis. Chap. I 3. | 


Ma 4 


By the 39 Eliz. * 9. F Perſe, u who jo hl be Princi 5 Pro 
 curer's or Acceſſaries before. the Offence Committed. in the Taking away 
of Women Againſt Their Mill, contrary to the 3 H. 7. ſs 2, 2 ble 

1 E xclud ed the Benefit of the Clergy, 


S. Rs 987, 15 Fi 1 will lie for dur a 8 Man or Woman 
558. 


. dam their Parent, in Order to at T an, da "— their Con- 
Reym. 473: 1 7 5 1 i Ts 4.5 m Ho- 


„ Þ of By 


8 - = * 
* * 


3. Forcible Marri age or  Defilement of a Woman of Eſtate i is Fe 


lich ,, bears by the Preamble of the Statute, to which the Enacting Claus 


. 
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being Alive is not Material; but If Abſent Seen Yeats in the King's FA l 


0 Time. 


Ty Man- s Body, whereby He is Render d leſs Able in Fighting ali 10 > Law, v 


- 


; E 
1 * * . «A 


FR ** 4 44a 


Gap. Laws of England I 


See Of Hurband and Tife, Book.1. chap. 6.) Here The Body of the 


— and Wife may be ſaid to be injur d ad a Second e 
while 1 r are Living. Therefore, . e 


Doobie: 1 Jac. 1. chap.” 175 I Any Perſon alia Englain . 
* 4 being Mar! ied, do Marry — Perſon of Pe olle, the former 


Furband iP Wife being alive, Ezery ſuch Offence ſhall be Pelopy: 


ded That This Ac ſpall not Extend to Hi Perſon or Perſons 
ale Hus band of \Wife ſhall be c ninually Iod Ka ff & 5 
Years ; Of gt Husband or IWife Rl be Abſent for Sever Tears in 
Any of the King 's Dominions, the One not knowing the Other to be 


| Erving within that Time. Provided alſo That | "his At ſhall not 
Ban to Perſons Dicorced by Sentence in the Eecleſiaſticul Court, 


or ehere a former Marriage is Declared Void by Sentence there, nor 
400 Marriage made within Age. of. Conſent. 


n 50 that If Either ; is Ghent Seven Years bey od Seu Fette of - ep. 14. 
8. 


Dominions, 'They can marry only where there has been no Notice at r . 


| hong that Either Party is Living * 


Not only a Divorce @ Fiuculo Matrimonii, but a Divorce 4 Mews * ; 10ſt. 8g. 


v 2 4 & Toro is within the Proviſo of this Statute becauſe a Penal Sta- H f. C. 121, 


122. 


tute muſt be Conſtrued Favourably. 1 1 Os SD. ee 
Where Either of the Parties are within the Ae of Conſent at the 362. 


- Time of the firſt Marriage, and Doth Diſagrec to the Firſt Marriage Oy: v7 


at the Age of Conſent, | The Husband or Wife may gn a Second 
{Sex Of Huband and Wi fe, Book 1. chap. 6.] 


» Aigen (Mehaigne, Mopheminu') is a Hurt of 05 Pat of Tete of 


hem, 


' Defend Himſelf or Annoy, His Enemy. As if a Bone, Joynt, (or Fin lat ae 
ger is broken, or Diſabled by Sbrinking up, br a Eye put viit, or 135.2, 266.4. 


dhe Foreteeth broken, or the Skull broke, or where one is Caltra- ? * 


tod, Ge. But it is not Mayhem to cut off 
his is not Weak ning, but Dishguring 9 a, 
E 1. I ra. !, 
IL Ma bd is Felony ; but no. e ben g No Common Law is pu- 
| Hiſhed with Death, or otherwiſe than By Fine and Impriſonment. 


. Pet the 7; Car 2. * Abr, 


But when a Fine is ſet for this Offence, 4 þ he Court of K. B. may en- 
ercaſe it upon View of the Party ned., The Words Fylonics Lay 


 bemavit are Neceſſary in the Indietment. Muti lavit or (OPT untacit, : 
Ge. is not Suſficient. 2 1 127 


The Judgment 8 an Adion of Treſpaſs 15 Damages. . 
By theis H. 4. chang 5. If pn "Man do G Cut out the To PI or put 


s ur: the e of ny 0 925 Kings Sub jetta of. Mali rg Pre 2% tt 


17 Felony. . 
By the 1 J ac. . Chap. 12. 1 A Felony 75 Gn, To Conſume 


_ or Lame Any Per a 
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4. m Polygamy is er a Man marries Two or More Wives toge- » lnſt. $8. 
ther, or where a Woman marrics Two or More ſusbands together. 


8 33 or Noſe,” becauſe H. P. C. 133, 
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H. P. C. 60. 
Dalt. ch. 154. 


| 108. 8 1 


Pult. 126. 


Raym. 275. 
Kely. 82 


* 
4 


Jo Explain the Definition of Simple Grand Larceny. p. 


wo: hh OB © $19.7 


ly,, and there Rides 19 with Him, It is not Larceny, tho the Pri- 
r the Damage. So If lend One a Horſe, 


&c. and He kills Him, I may have a General Action of Treſpaſs; in- 
aſmuch as by the Killing the Privity is determin'd. If a Shopkeeper 


22 | Delivers 


rying away, By Man or Woman, the meer Perſonal Goods of An- 


* 


[| 


way of my Goods. 


7 
teen ſhall ſtand 
; # 45% £: I 4 1 "ys Fi en. 111 
8 chap, 7. Poſt.] | ; 5 20 * 4 3. " 4 
; f 2 i a 7 0 1 F? J - : | | #4 * OP . N 
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Delivers Goods to a Perſon that pretends to Buy Them, and He run- 


neth away with Them, It is Felony; for the Goods were not out of 
and the Owner gives Him leave to Ride Him to Try His Paces, and 
He Rideth away with Him, It is Felony... e 


One that Hatch the bare t Charge of Goods, and not the Poſſellibn * ; lat. 108 


* 4 


(as a Butler that hath the Charge of Plate, a Shepherd of Sheep, a H.P-C 61. 


Servant that Hath the Charge of my Chamber By Delivery of the 5Rep 13,14. 
Key to Him, @c.) may be Guilty of Larceny. But If my Shepheril, | 
whom I truſt with my Sheep, ſuffers Them by his Negligence to be 

loſt, drown'd, &c. Action upon the Cafe Jicth ; tho' the Defendant 

cometh to the Poſſeſſion of Them by the Act of the Plaintiff. © Thus 

It is in the Other Caſes of a Butler or Servant before-mention'd; 80 

where one hath a Special Uſe only; for if a Gueſt that Hath a Piece 

of Plate ſet before Him in a Tavern or Inn, takes It away, He is 


Guilty of Felony; for this is no Bailment or Delivery, but a Grant of 


a Special Uſe to, a Special Purpoſe. ¶Sce the 3 & 4 WW. & M. chap. 
9. CF the Taking away of Furniture Let to Uſe with Lodg- 
ß,, ẽ mj) „5 n 
if 5 intending to Steal my Goods, Gets Poſſeſſion of Them » ; Inſt. 64, 
by Replevin ; or By Judgment in Ejectment, obtain'd by Palſe Oath, 8 
gets Poſſeſſion of my Houſe without any Colour of Title, and then 1 Sid. 4 
takes away my Goods, The Legal Proceſs, in Abuſe of the Law, Kely. 43, 44. 
hall not Excuſe Him from a Felonious and Fraudulent Taking aa: 


14 


_ x If one Feloniouſſy Takes away my Horſe, and Another Feloni- 8 P. C. br, 


ouſl takes away the Horſe from Him, the Laſt Man may be Indicted H F. C. 64, 


Poſſeſſion and the Property always continued in me. 


for a Felonious Taking from me; becauſe in Judgment of Law The ibs. 


Trove, Waif or Stray. 


5 


2 Note, That there muſt be an Actual Taking; for the Indict- * 3 Inſt. 10. 


_ __ 82 2 be Felonice Cepit, Felonice Abduxit ar Aſportavit only is Eff. C. 61 


ly. 24. 


y the 21 H. 8. chap, 7. If a, Servant (being of the Age of Eigh- 


teen Nears, and not an Apprentice) goes away with Goods of His Ma- 
fter or Miſtreſs Delivered to mt 

His Maſter or Miſtreſs Imbezils Them, or Converts Them To His Uſe, 
with an, Intention to Steal Them, Contrary to His Truſt, If the 

| Goods are of the Value of Forty Shilliugs, or Above; it is Felony. 


Him to keep,” or being in the Service of 


112.] Apprentices and Servants under Eigh- 


[See the 1 Ed. "i 45 
in le aſe 4, before this Statute. [See 12 Ann. 


8 -*T4 
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Bc 2 wh . 
; os 


4.21 2 5 0 : A1 * df [23-4 AR 1 8 
its of the Delivery of the Goods, 1 Dale. ch. 


* 
13 


| * 
1 


and at the Time of His Going away. Therefore for Inibezilling 255 23% 
dne ume or His Going away. Therefore for Inbezilling H. p C. 62,53. 
Goods after His Maſter's Death See the 33 H. 6. Ep tf 

If One Servant Delivers the Goods to Another Servant, This is a 
Delivery By the Maſter. TT eee 3 


K 
* þ PA | We 


— 4 ar n 
nr 


> If 


I One loſeth His Goods and Another ) Finds Them and Converts , Ind ro8. 
Them to His own Uſe with an Intention to Steal them, It is no Lar- HP. C. 6:. 
ceny; for the firſt Taking was, Lawful. So if one Finds Treafure- 
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155. p. 369. 


3 lost. 108, 18 not Quite Carried off. As If Ops) is Af prehended d before Ho Gets 
1 5 1. c. 6% the Goods Stol'n out of the Hou ſc, or Before He has led a Horfe out 
bb. eb. 155. of the Paſture,” © or when "ns takes Goods out of : a Trunk, and Eays 


HP. c. A Hath the, Poſſeſhon of Them. f If One Kill 


* 2 5 0 Abdut. . 


r 
Dalt. ch: 157. 


171 p. 363. ctuals from Another to ade His Preſent Hunger, It ought not to be . 


Pyer 5. - muſt not Under Things annexcd to the Freehol 
Dale. ch. 156. Wood or Fruit Growing, or Lead on a Church or Houſe.” But It is 


—— 


be, ** * a. te; A 7 2 as 
— * 5 N W. 


e e oo 


r 1 * 


? 5 'b if 1h "IT or Another Servant Be a Bond or Obligation 

C09. or Delive Cattle to Sell, and the e ant goes atvay with the Bond 

or other Thing in Action, or recciyes the Money Due on t ic Bond or 

for the Cattle, and . away with the Money This is not Felon 

within. the Statute. a Ser Rag His Nt Maſter's Rem 

ter did 15 5 Dig the MF to the Servant, It m 

Things Delivere ts keep, © If Goods Delivered to "5K 

Servant 2h keep, are umier the Value of 40 f. and He goes away with 

Them, his 15. 0nly a 3 of 'Fruſt, becauſe of the Delivery, -But 

if the Servant ſhall Imbezil or Cox pvert to His own Ufe, or G0 away 

ith Any Goods of His Maſter's, w which. were not Delivered to Him, 

his is Felony, tho the Goods were under the Value of TO Shil- 
"ings. { [See the 12 An. chap. N infr 4. OY 


8 5 For th wy 
© Dale. &. be of bb of Yi ; 


ini Carr ping Hay, op his is Alſo een bs & ct leaſt Rendo 
ving of the Thing from the Place, Where it was, is ſufficient, tho It 


. 69. Them on the F loor, . and.is Appre ended before He can Cit Them 
Kei Jt. off. For By, thus Taking Append 8 Them 90 far, He 
m 


y Sheep and Stri $ 
Them, and then carr ics away Their Skins, or pul ls off ht Wool ken 


3 Iaſt. 108. their Backs, and carries it away, It is Larceny and F elony. 8 All 
Dalt. eb. 158. Indictments.i in Larceny muſt ee Felonice "GAS 65 e or Ce- 


„ z Inſt. 108. "a 1 or 5 Es Taft under get Yard o Ag e > may 
Commit Larceny, but Judgment i 18 uſually Reſpited, tho” ther are 
p. 374,375. Pxeeedents that Infants under fourtcen Years, of Age have been Burnt 

in the Hand. A Feae, Covert alone may commit Larceny, TSee' in 
| Dale ch. the Beginning of This Cha pter.] 1 If One Ready to Starve takes Vi- 


Adjudged Larceny. 1175 Prog. vi. 9. 3 55 
+; Inſt. 1% The Mere Perſona Goods. k Mere, or FP the Perſondl Goods Sa- 
H.PC . vour Any Thing of the Realty, It cannot be Larcen # Here then we 
as Corn, Graſs, 


37% . .*c Lowery if The 15 are Severed from the Frechold, If the Thief Severs 
I!bem at one Fime, and then comes Again at Another Time and 

Takes Them. A 14 hus no Larceny can be committed by Taking and 

. Carrying away. an In ant in ard, - becauſe in the Realty. If the 

- Realty is the. Principal Thing, It 1s not Larceny ; 3 as Stealing of a 

_ .» Cheſt with Writings Relating to a Frechold, tho the Cheſt is of 

Voalue. Therefore of Paper and Parchment, on which Conveyances 

are Wtitten Concerning Lands, or of Bonds and Obligations; Relating 

to ſome other Thing Which cannot he Stol'n, Larceny cannot be Com- 

mitted. (N.) Beſides, The Law does not preſume that Any one 

would iS ſuch T Ng that are of no Wau or Uſe to t AY: one e 

; + > the 
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i Neceſſitas Inditit Pririlgim Qual Fura Private. Bacon 29. 
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Chap. 1. Laws of England. 


Ihe Perſonal Goods alſo muſt not be of a 1 Baſe Na- 
eng Donn or Cats, if They may be ſaid to be One's Perſonal 


Goods. Some Things that are Mild By Nature, and made Tame, 


not be Taken away Feloniouſly as Perſonal Goods ; as (for Exam- 
ele) Bears Apes, ies Pole-cats, Ferrets, Squirrels, Parrats, 
Singing Birds, Oc. 1 


If No Felony can be Committed of Any Thing that is Wild and 


Reclaim'd at Age, Felony cannot be Committed of the Zong in the 

Neſt, Kennel or Den. „„ | 8 
m By the Goods of 4zother, We muſt Underſtand Goods that are 

in the Property and Poſſeſſion of Another. D 


Therefore To take away n ild Beaſts out of the Poſſeſſion of » Rep. 18. 


Another is not Larceny ; Neither 'To Take Deer, Hare, Conies in a 
' Foreſt, Chaſe or Warren; becauſe no One has Any Property in Them. 
[See the 3 4 V. M. chap. 10. 4 G 5 M&M. chap. 23. For 
the more Effectual Diſcovery and Puniſhment of Deer-Stealers, And 
5 Georg. chap, 15, and c „ 
But If Wild Beaſts are fit for Food, and are Afterwards Reduced to 
Tameneſs (as Deer, Wild-Boar, Hares, Conies, &c.) He that Steal» 
eth Them, knowing Them to be Tame, Committeth Felony. 


bbſerve then the Difference between Wild Beaſts tam'd Serving for 
Pod, and Wild Beaſts tam'd Serving for Pleaſure only. But tho Deer, 
|  Boars, (5c. are Wild, yet when They are kill'd, Larceny may be 


Committed of the Hep. 


To Take “ Fiſh in a River is no Felony. But It is Felony to 
Take away Fiſh in a Net, Trunk, or Pond; becauſe Then They are 
not at Their Natural Liberty. 3 5 1 


As to Mild Fowls, The Law is the ſame as of ald Beaſts, Obſer- 


ving the Difference betwixt ſuch as are for Food or Pleaſure only. [See 


h re, 
Of Swans mark d or Pinion'd or 'Tam'd, which are kept in a Pond 


or Private River; as alſo of Young Pidgeons in a Dovehouſe, or 
| Young Hawks out of their Neſts in Another's ſeveral Ground, Larce- 


ny may be Committed. But to take Old Pidgeons out of a Dove- 

| houſe, is not Lareeny, unleſs they were ſhut up there; becauſe There 

is no certain Property in Any One. Felony may be Committed By 
taking away Cocks, Hens, Peacocks, 'T og Geeſe, Ducks, and 


Their Young Ones. Alſo to Take away the. 


5 


ggs5 of Tame Fowl is 


Felony; Except the Eggs of Swans and Hawks tam'd, which is Pu- 


niſhable by Fine and Impriſonment by the 11 H. 7. chap. 17. 


2 the 3) Ed. 3. chap. 19. To Steal Hawks Reclain'd is Felony, 


Book 2. chap. 5 2, and See Of Abſolute and Qualified Property, 


Generally Larceny may be Committed of All Creatures that are 
of a Tame Nature, whether Domeſtick Beaſts or Fowls; eſpecially 


. By the 2 3 Ed. C. chap. 33, Stealing of « Horſe, Mare er Geld: 
#8, is Felony without Cle il FOYER g of = ſe, hc | 


p Alfo 


z Inſt. 109. 
7 Rep 18. 
H. P. C. 66. 


® Inſt. 110, 


2 Inſt. 201. 
3 Inſt. 10g, 
16. 
H. P. C. 86, 
67, 68. 
Dalr. ch.1 56, 
. 
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D 


— 


p Dalt. eh. 
156. p. 370. 


4 zlaſt. 108. 
„ H. F. C. 6 


. 75 
1 z Inſt. 110. 


12 Rep. 113. 
H. P. C. 67. 


„ 


H. P. Go 67. 
Dalt. ch. 1 56. 
p. 373. 
Pult. 126. 5 


Hp. 65, 


. 


Dalt. ch. 154. 
P. 366. 
Pult. 125. 

2 laſt. 190. 


r II. P. C. 67. 
Dalt. ch. 56. 


t 3 Inſt. 110. 


n 


* 2 Inft. 189, Stol'n amount to * 4bove the 


L H P. C. 70. 


the Offender may be 


Book III. 
Þ Alfo of All Moveable Goods, the Property of which is in Any 
Perſon, Larceny may be Committed; as Money, Houfhold-Stuff, 
Hay, Corn, Trees and Fruit ſevered from the Ground, &c. To Take 
away Goods, whereof the Owner is Unknow?, ſometimes is no Fe- 
lony; As 4 'Treaſure-Trove, Wrecks, Waifs, Strays, before Seizure 
By The Perſon who Hath a Right thereto. This Fact ſhall be pu- 
niſhed only By Fine, &c. But In other Caſes a Man may be Guilty 
of Felony in Taking away Goods, The Owner whereof is? Unknowy. 
In which Caſe. the King ſhall Have Them, and the Indictment ſhall 
be for 'Taking Bona eee Hominis Ignoti. One alſo may be 
Guilty of Felony for Taki 
or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments, Cc. 
And He who Takes off a © Shroud, cc. from a Dead Corpſe, may be 
indicted as Having ſtol'n it from the Executors or Adminiſtrators, or 


Dale. ch. 156. other Owner thereof when It was put on. For a Dead Man is not 
Capable of Having Any Property. A Man may commit Ow By 
or a 


Taking away His Os Goods in the Poſſeſſion of Another, 

Felonious Taking muſt be of the Poſſeſſion ; or of the Property with 
Poſſeſſion; not of the Property Removed from the Poſſeſſion. Thus, 
When the Owner Delivers Goods to a Tailor, Carrier, &c. and Af. 


terwards Steals Them from Him, with an Intent to Charge Him for 
Them, It is Felony in Him; for tho' He Had the General Property 


in Himſelf, yet the Tailor, Carrier, &c. had a Special Property and 


the Poſſeſſion for a Time. And therefore In that Senſe It is a Taking 
the Goods of Another. So If One Lends or Delivers Goods to keep, 
and He Steals Them. u The Mie cannot ſteal Goods from Her 


Husband, for They are not the Goods of Another; the Husband and 


Wife being One Perſon in Law. Thus of the Goods of Another. 


__ Above the Value d, Tender bene 


according to the Rate of an Ounce of Silver at this Day. See Neft. i. 
or 3 Ed. 1. chap. 15.] Some are Of Opinion That the Stealing of 


Goods To the Value only of Twelve-pence is Grand Larceny. J If 


Two Steal Goods to the Value of Thirteen-pence, This is Grand Lar- 
ceny in Both; for Each Perſon is as much a Felon: as if He had Stol'n 
that Sum alone. If one at Different Times ſteals ſeveral Parcels of 
Goods from the ſame Perſon, which together Do Exceed the Value- 


of 'Twelve-pence, They may be put together in one Indictment, and 
found Guilty of Grand Larceny. But This is 


ſeldom Practiſet. 


Not From the Perſon, or By Night in the Houſe of the Owner. 
I ᷣ ooo gr nd 

| [See the 5 Aun. chap. 31. For Receivers of Felons and Stoln 
Goods, 4 Georg. chap. 11, 6 Georg. chap. 23. For pretending to Help 
One to Stol'n Goods, and Tit. Larceny from the Houſe, poſt. , 


By the 6 Georg. chap. 2 z. If Any ſhall wilfully and maliciouſly Af- 


ſault Any Perſon in the Publick Streets or Highways with an Intent 
fo tear, | 
viction He (hall ſuffer as in Caſe of Felony. 


4 2. T Petit 


g away the Goods of a Church or Chapel, 


For if the Perſonal Goods 
the Value of Twelve-pence, then It is 
5:8. 10g, Grand Larceny, But the Things Stol n are to be Reaſonably valued 
Valt. ch. 154. 


ſpoil, &c. the Garments or Cloaths of ſuch Perſon, upon C 
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_ . : petit or Petty Larceny is when the Goods Stol'n do not Ex- * 2 laſt. 189, 
Ceed the Value of 'Twelve Pence. If one is Indicted for Stealing Goods gt 1 
of the Value of Forty Shillings, and the Jury find Specially, as They II F. C. 70. 
may, The Value to be but Ten Pence, It is but Fetty Larceny, pu- i 
niſhed with Forfeiture of Goods and Chattels, Tranſportation, [See ® 3? 3" 

4 Georg. chap. . Whipping or other Corporal Puniſhment. | See 

Of Judgment, Book 4. chap. 5.| Petty Larceny is Felony, tho' not of 

Death; and Agrees with Grand Largeny in All Things, Except only 

gas to the Value of the Goods; which makes the Difference of Puniſh- 
ment. V J 
phus of Simple Larcenies, whether Grand or Petty Larceny. 
2. Mint or Complicated Larceny has a further Degree of Guilt in 
it, and is either a Taking 1. From the Perſon of a Man, or 2. From 
His Houſe. For Simple Larceny is a Taking away the Goods of 
Ather! but not from the Perſon or the Hoſe, as hath been 
ſaid. §FF333J)½ ⁵˙ TE Faro ders Tn ono „ 
1. Larceny from the Perſon, Either puts Him in Fear, or, 2. Does 
not put Him in Fear. Bd pm Wer too) iid; 


'; 


1. That Larceny from the Perſon that puts Him in Fear is 
* ROBBERY (Rapina, Robberia, from the Robe or Garment) * 11nft, 
is a Felonious and Violent Aſſault upon the Perſon of Another, ta-; lat 68. 
king from the Perſon Goods or Money, to Any Value, putting Him TT. 
in Fear. b 'Tho' Robbery is ſometimes taken (in a large Senſe) for H. P. C. 71, 
a wrongful taking away of Gods. 2 g2 ff. 236. 
In This Definition Theſe Things are to be Conſidered more parti: 
cularly (viz.) The Violent Aſſault upon the Perſon, T he Toking ES 
away From the Perſon of Another, The Putting of Him in Fa. 
The Violent Aſſault. ' This Agreeth with the Indictment, Vo- aft. 68. 
„„ ll! il notion Bo mnt 5 * 
Taking away. Therefore an Attempt to Rob by Bidding one 
Stand, c. without Any Taking, is not Felony. For Cepit implies, 
That the Thief muſt be in Poſſeffion of the Thing Stol'n. Yet for 
this Aſſault He is puniſhable by Fine and Impriſonment. If a Thief, 

with or without Weapon Drawn, bids the Party Deliver His Purſe, 
and He Delivers it, This is a Taking to make it Robbery. And tho 
the Thief, finding little in the Purſe, Delivers it back again, Yet It 
15 Robbery. { If a Thief Compels one By Fear to Swear that He will 
fetch Him a Sum of Money, which He doth accordingly, and the 
Thief Receives it, This is a Taking away, and Robbery, If a Thief 
Cuts my Girdle, to which my Purſe is faſten d, and the Purſe falls 
to the Ground, no N ae But If the Thief takes up the Purſe, t 
hs Kos the; He 3 it fall and leaves | i ph. 5 that ou 
5 Obſerve, That there is a Taking in Deed and a Taking in Law; 
1 a that the Words . to be 7 All 4 Crompt. 34. 


that come in Company to Rob are Principals, and are eſteemed To HPC, £ 
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ne ne nee ng only actually doth it, Nay, tho Dalc. ch. 153. 
he Gang miſs of their firſt Intended Prize, and Ny; 48 ben Rides p. 364, 365, 
"0b the Reſt, and Robs Another in the ſame High-way out of View ST. 
of the Reſt, and Returns to Them, All are Guilty of the Taking 
| They All bang 2 11 They All 2 not Conſent to the Fact; becauſe 

a | came with | N and iſt O | 8 

n Caſs of Need, ee eee 


- = e 1 Mrs . * 1 TT by *. SI. »* — D F avg — IL * op. oy, r p * e n 3 ve a 1 r * 5 92 _ I”) F" oR <> wars 28 ty 8 To N J * * 9 n 4 r- 2 Iv $12>. Ns i {22 of 25 
- LOL jo I C S et r 3 re e eee . r r I OWE» NO En JJ! ĩðéͤj/ 0 ³·Üwwꝛ od 2 2 e 7d =o OE LT . 1 "bs 8 9 e 
. r a N R % FA I $ 3 3 th CL NF RED N NYE IT EE et py * n . EDS es WWW N 770 ²ͤ Ä . 3 I T9 LIT TY c VN 302. 21 8 5 Tt {05 4 SUR Jo I CR OI BIAS AS ß RO Gs 
ROAST T „ NE IS £604 7 EO RE AT FOI ec 2222 EET EE EN ee d ĩͤ v VCC cl: >)" TS , 5 CJ 
; 8 3 s ccc I ENS <LS 5 X thee ENS ae I EE q c N 2 . ESE JJJ%%%%0 ͤ ᷣ K ↄ˙⁰òͥ n n) !!!“!!! SO ME TW Rn i ny 2 n 2 TRL US D Dove I IF 
es . e dd ñðỹßꝝ—ùd dd EIT SE IIR e . oe IS Ty EB STS OTE, 8 
* y : : : : Iz SOR ͤꝗ I“!“ oat TS TT EI EA oooh gs 9s WT LOR 3 FFT !!! iii ̃̃ , ñĩ ß AE TA e 8 ys S RY 
4 a : — a 22 1 7 * ET — 2 25 2 Mr Ep 3 FX (ORE PEEL EPI ASS r 8 = CGT 5 a S rr. . 0H IGOR, 
8 ; 5 (eg n 3 r bes. 82 * 8 JJ! ͤ BE / TT IR EIN tg 3 33%. TT LAS ne Er SAT DR Ls NS 8 


1 
1 + 


7 Las ba 2 — ne 
. . aa et —— = hae —_— 
— Sy — = — — eg — = 7 _—_— - 
k A — EST La 


— 


— 
— 


Y 4 es. 0 . 
— 2 2 — 2 b 
2 > „ 
—_ 


os — INSY . — N 
F ͤ 6—ßI. er ee COT 
> — ERS — tan NE En — . 


— 

8 - Fl.” 

9393 
2 
** 


— . * — wy . — - 7 ng 22 * 
— K — . * 5 8 — 
1 as * 
- _ ” * * 8 N x . _ 
S — Ly =, —.— A — 222 
„ on > arg” "o D — nes Rs oa WEE; 


N n 3 2 LG 4 — : bw 
_— — — p a . 5 — — ” r 2 * 
— — — — — roger 24S F on — wet" RR — — — er ery N 5 — — — Baths ca "I, 2h 5 = 
s — r SPE 3 * EPR eg ang YR — —ͤ— — 2 > r Tx wg N {i * —— — : — ds are = : : 
- - 2 1 ; $ 22 — oo * — 3 — - 7 — « N = — a 8 n = q — — — * — oh, * 2 94 3 Fy 1 2 - ©j = "4 P I. 
3 * "04 - 4 8 —— 2 — ä In eg 7 = vw * - 8 ” ＋ 4 25 8 2 . x - : — 5 2 Ex 
rh A — n SIS ago ww ; : * n — _ - * E Ge. * * — — poet 5 þ - : « — ey + — < * — Ts OM 
8 7 F * 2 n * ö 7 n INS" A A l T2 » 4 2 ” — * — 4 ay ew — FE =2 — — — —— —— 2 — 2 n — 
7 EIT IT n ; 2 rr — nnn A 2 © IF, » 7 - — Ny: rea F re an — — ry ar 5 ———— yg — . arr nay — — r ES — - * 
. . 1 ge 8 „  HEN S rnr  wety —— es Se — — Tos >> — / 3 — — — vs vas, — — 2 = — "> — — — — — * — 
bn 2 — > Fs . — - on — a 3 * Sand dies Ss —— 1 — 2 ” 4 . ? * » - — 5 — — * * * 2 : 7 L 
it a 2 2 + =>. ne 4 ö < IS, wy : * bs — * — —  —— ous K. 4 . * e * b 7 * 
1 ” — 7 OE 5 — 3 8 2 — — . at - 7 — aq TY K * . 4 ; . 
r * = 5 7A 12 — Wer a * ee re = - —̃ —ñ— 2 Lo - N 2 5 4 
2 Ber 2 V * 2 * — — _ oy oO e — . arr . r Sa ARS A a 8 * 
— - - : * a — . : 7 7 p : 
5 E 
* = +4 
- - = 15 : 
; * 5 
—. "5 
* 


— — 
—— — — 3 py * <> 
_ - a 4 Dag > Ewa —— 4 
* 5 . e HW 2 22 5 6 = 
— 


LY 


| 7 | ; 2 | 1 | 1 22 8 . 1 
370 An Iunſtitute of the Book III 
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20 lf. 6% From the Perſon of Another. *Theſe Words alſo are not to be nice] 


Baur F Conſtrued, tho the Indictment is d Perſond, &c. In ſome Caf, 
5 cp had may be Robbery, tho the Thief doth not take the Goods owns he | 


| ule. 128, Perſon of the Owner, nor yet Aſſault Him. For not only the Taking 


away a Horſe from me on which I am actually Riding, or Money out 
of my Pocket, but the Taking away of my Horſe ſtanding by 
me, or of Any thing belonging to me in my Preſence or before m; 
Face, and againſt my Will, is in Law a Taking from my Perſon, 1 
Claim of Property without Colour for it will not avail. © Thus i 
the Thief takes my Purſe, which in my Fright I caſt into a Buſh, or 
Robs my Servant of my Money in my Preſence, or Drives my Cat- 
tle out of my Ground while I am ſtanding by, not Daring to Reſiſt 
Him, Cc. This is Robbery. But If One leaves His Horſe tied and 
ſteps aſide, or if a Carrier follows his Horſes at a Diſtance, and They 
are Taken by a Thief, It is not a Taking from the Perſon, oy 
Robbery. . Ss. RE, 


15 wu 5 , To Any Value. f Somewhat muſt be taken ; and if It is but a pe- 


14. ny, It is a Robbery. Here It is Felony of Death tho the Sum is un- 


der Twelve-pence, or never ſo Small. In other Larcenies Judgment 
of Death is only where The Thing Stol'n is Above the Value of 
Twelde pense. 2 a 


5; Inf.c8. Putting Him in Fear. 8 This Diſtinguiſhes the Robber from « 


Fog C.7!, Cut-Purſe, or other Stealing from the Perſon, For if He taketh A- 
Finch. ch.21. ny Thing from my Perſon on the High-way, without putting me in 
p.17 Fear by Aſſault or Violence, It is not Robbery ; but a Felony for 


ge '53* which the Offender ſhall have His Clergy. If with His Sword Drawn, 


He bids me Deliver my Purſe, and afterwards Prays me to Give Him 
an Alms, and I give Him an Alms accordingly, This is Robbery ; 
For I did t thr Fern. RG. 

7 We is Felony without Clergy. [See Of the Clergy, chap. 2. 
| Cd, i je 2 „„ 


y Weſt. 1. or 3 Ed. 1. chap. 9. All Perſons are to be Ready at the 
Summons of the Sheriff, and Cry of the County, to purſue and Arreſt 
 Ftlons and Robbers, &c. in pain after Attainder thereof, to make 

4E. % d Ting Sage noe” 

If Default be in the Lord of a Franchiſe, The King ſhall ſeiſe 
His Franchiſe ; but if in the Bailiff, He ſhall be Impriſoned for a Tear, 
, dd. OOO 36300 
[cee For the Expoſition of this Statute, 2 Iaſt. 172, 173. ] 

BVB!) the Statute of Wincheſter or 13 Ed. 1. chap, 1. &c, Immediate- 
y apon Robberies and Felonies committed Freſh Suit ſhall be made 
From Town to Town, and County to County, | by Horſemen and Fbot. 
munen, to the Sea-ſfide. © The Conſtable, (the Perſons being Deſcribed, 
Ke .) is to call upon the Pariſhioners to Ait Him in the Purſuit, in 
His Precinft ; and to Give Notice to the next Conſtable who 15 t0 do 
the ſame as the firſt, &c. If the Country will not Anſwer the Bodies of 
the Offenders, The whole Hundred ſhall be Anſwerable for the Robbe. 


* 
* 8 
* #1. © ee * 


"3 laſt. 117. Fiue to the King. k This is in Affirmance of the Common Law. [See 


1 1 


ries there committed, &e. 
88 


* Great. Toten. 


os oy ae 4 Niiebaehmas Warch ſhall be kept in 18. 


„ | Boroughs and: Towns, all Night from Sum ſer till Sureriſs 
Las 28 Ed. 15 Mar. we”; 26 Hd. 35 _— {ths Rich. 2. 55 


5 H. 4 chap. 3. . 


iA Stranger n be 4 to * Watch. Every 1 8 
W ron to keep it in His Turn, or to * Another to =P 3 
for Him; otherwiſe Indictable for a Refuſkl, _ 


By the 29 Eliz. e . ths 13-4 Th be Perſon Rob's ſhall 5 maintain an 
ion Againſt the d in which He was Nobh d, If He Gives 
Notice with Convenient Sj th of the. Robber to ſome near T own, &c. 
4 He within 20 Days before Action brought, makes Oath before a 


Fuſtice of Peace Dwelling within or near oe Hundred where, &c. 
whether e knew the Parties that Robbd Him, or Any of 
Then; He Commences His Suit After Forty Days and ua One 
Dar After the Robbery Done, Then The red is * 7 
the Robbers or One Fg the Robbers are not Taken. 1 | 
This Statute bath Alterd the Statute of 72 achefier ; For now . 
tice muſt be given of the Felony, Oath made before. a Juſtice of 
Peace whether He knew. the Parties, and if One of the C Offenders is 
| taken in the Purſuit It ſhall Excuſe the Hundred, &c. 
: 1 y\is. Committed in the Night, The Hundred ſhall do Rep. Gr. 
not be 3 or no Negligence can be Imputed to the Hundred, 2 Inſt, 369. 
in not Guardin 8 SY Country, or not purſuing, by Night. "TIS _ 
_ "© By the Common Law Day-Light before Sun“ riſing or after Sun- 1% Rep. 6. 
ſetting is aecounted Part of th 1 and not of the Night. Days . Cre 2% 
are Nutwral or Artificial. Natural, which conſiſt of 24 Hours, and 9 %/ſꝗĩſS 

Contain the Solar Day and the Ni ht. Arti ficial, which begins from 
the Riſing of the Sun and Ends 0 It ſets. | But We are Speakin ing 
of Day-hghr; which 0 . 4 is $7 e en Part of the 1 5 7 
the Sun is down. 

To go on with the Statute. 


| -i JW hoſe Damages! are Retovered 3 8 or bee 3 py the 
| Inhabirants: of the Hundred, nad the Reft refuſe to Coinribute, - Two 
| Fuſtices! 1 the Pence (1. Q Droelli within: or near the fame 1 
dared, ſhall gos th Legyiug there ſer 4 Tam up Every, Pariſh. 
airhin that Hundred ; according. 10 eubich the Coniftables | of Every. 
Town Hall Tax the Particular. nhabirants, amd levy the Money by | 
coning and Sale of Goods, &: * See 1 Georg. 1 5. . 6. Con- 
Cane þ-5 the "Taxation of a Fundred upon Demoliſhing of Any Church; 


ery mult be ami upon t King's Highway: to En- 
as der bbbe And e not if It is 
ä in a ® Cloſe. diſtant from the Highway, (Cz.) or in a; » etl Cro. 267, 
ous Every Man Houſe is His Caſtle, Which He ought to ty * 
| nd: ©; * a Any. One is Robbed in His Houſe It ſhall be eſtecmed * | 
His own Fault. See the 7 Rep. 6, 7. for Tong Remarks on the): Mod. bat, 
| 17.08, 3 FO. 1. * the” * liz. chap. * „an by 7 4 


1 : + ®-2 Inſt, 569. 
b 2 5 The 1 Cro, 755. 
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„ ce ide. If a Servant is Robbed of His Maſter's Goods P The Maſter may 


32 Saund. 


24 Carrier is Robb'd of Another Man's Goods, Either He or the 


 *21nft.192, 1 There are Two Kinds of Hues and Cryes (from Huer to Hoot or 
Ilnſt. 116, 
7Rep 6,7. for the Party By Private Suit. 


As Inſitute of the, Bo 


a . 


ok III. 


The Statutes of the 23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 Ed. 6. 
chap. 12. 4@ 5 Ph. & Mar. chap 4. Speak of Robberies Commit. 
ted I or About or Near the Highway. [Sce 3 Inft, 220.] If It i, 
not laid in the Indictment That the Robbery was Committed Jy or 
About or Near the High-way, and to have put the Perſon: Robbed 
in Fear, The Robbery is not wirhin theſe Statutes ; and the Offender 
ſhall have the Benefit of the Clergy. BH 

The Action is Grounded upon the 13 Ed. 1. The 27 Elz. 
ſhews only How the Examination ſhall be, Oc. Ht 

It not Material If the Notice was given in Another Hundred, if 
near the Place of the Robbery. 3 : * 


* ‚ Ges 


ſuc. But then the Servant muſt be Examined upon Oath t ſupra, 
for He might know the Robbers. But the Maſter may be Witack in 
His own Cauſe to make clear Proof of the Value of the Goods. 9 If 


Owner may Sue the Hundred. But the Carrier muſt Give Notice, 
and make Oath as in Caſe of a Servant, tho' the Owner Brings the 
Action. Each Man Here may be a Witneſs in His own Cauſe, - 


sy the 6 Georg. chap. No Receiver-General, or Any of His 
Agents or Seroants, imploy d for carrying Any Money to be received on 
Account of Taxes, ſhall maintain Any Action againſt Any Hundred 
for being Robb'd on the King's Highway of the ſaid Money, unleſs the 
| Perſons ſo carrying ſuch Money ſhall at the Time of ſuch Robbery be 
together in Company, and be in Number Three at the leaſt, to atteſt 
the Trath of their being N l.... 


Shout) the one By the Common Law and the other By the Srature. 
So that There are Two Purſuits, the one for the King, and the other 


Not only Thoſe that Refuſe to Levy Hue and Cry, or do not pur- 
ſue upon the Hue and Cry, ſhall be puniſhed by Fine and Impriſon- 
ment, but 'Thoſe that are preſent when a Man is Murdered or Rob- 
| be. ou do not Endeavour to Arreſt the Offender, or Levy a Hue 
"i There muſt be a Felony done, or elſe the Arreſting of the Party is 
unlawful, tho' It was upon Hue and Cry. But if a Felony is Com- 
' mitted, and the Hue and Cry is againſt One that is not of Ill Fame, 
or ſuſpected, or unknown, yet the Arreft is Lawful, tho He is not. 
Guilty. For the Hue and Cry will juſtify Him in the Arreſt, where 
a Felony is Committed, He that levieth Hue and Cry . Another 
without Cauſe, ſhall be puniſhed for Diſturbance of the King's 
e oo gr oe rr Ong TT 
By the 29 Car. 2. chap. 7. If Perſons Travelling on the Lord's + 
Day are Robb'd, The Hundred fhall not be Charged But Hue and 
- Cry ball d ddl... xĩ7? 
V the 3 & 4 W. & M. chap. 9. One that ſhall Rob any Perſon, or 
— hall Comfars, Aid, Abet, Alliſt, Counſel, Hire or Command any Per- 
© ſon to Commit ſuch Offence, or ſtand mute, or challenge peremptorily 
above Twenty, ſhall not have the Benefit of the Clergy, © * 


183 n 


n 
„ 


3 


ceny from the Perſon ſhall have the Benefit of the Clergy. 
: 0 with"His Knowledge, in His Sight and Before His Face; as if O 
Takes off my Hat or Wig, Cc. from my Head, and runs away with 
it; or comes into a Shop and Cheapens Goods and Runs away with _ 
Them, without Paying for Them, c. In All Theſe Caſes of Open | 
Larcenies with Knowledge, The Offenders are by the Common Law 


Feloniouſly fi 
| Clergy. 5 


Derſon of Another Privi 


as at Common Law. 
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Chap: I. Lau of England. 


„e & 5 W. & M. chap. 8. He who Apprehends and Proſe- 
| | lügen Alen to Convittion, ſhall as 74 a Month after- 


r 
** 


— —ͤ— 


wards Receive of the Shereff of - the County where the Robbery was 


ed. Forty Pounds (producing the Certificate of the Fudge or 
Jelic, 3 ahve The Perſon was Convitted) with His Horſe, 
Furniture, Arni, Money and other Goods taken with Him ; not ta. 
king away the Rights of. Any Perſons Claiming the ſame, from who: 


5 Killd By a Highway-Man, when Purſuing or Endea- 


They eere taken. [See 6 Georg. chap. 23. 


 F One 1 


vouring to 12 chend Him, His Executors or Adminiſtrators upon 
Certificate ſha | 


I Receive the ſaid Sum of Forty Pounds. * 
If Any Perſon out of! Priſon Having Committed any Robbery, ſhall 
Afterwards Diſcover Teo or More Robbers, $0 as Two or More of 
them ſhall be Convifted, ſuch Diſcoverer is entituled to a Pardon. 
Ay the 6 Georg. chap. 23. T he Streets of Cities, Towns and Pla- 
ces are deem d to be Highways within the Meaning of the 4 & 5 W. 


& M. chap. 8. 


2. Larcemy from the Perſon which Does not put Him in Fear is 


Either Done Privily without His Knowledge, or Openly with His 
| Knowledge. * Privily and without His Knowledge, as By Picking « ,1,a. 68. 
the Pocket or by Cutting the Purſe, and Stealing from thence to the 


H P. C. 75. 


Excluded His Clergy. If Thoſe Words are wanting, A Private Lar- 
Openly 


ne 


within the Benefit of the Clergy. [But as to Dwelling Houſes, Shops, 


Sc. See 12 Ann. chap. 7. poſt.) ! 


' By the 8 Elia, chap. 4. None that Taketh Any Thing Privily and 
from the Perſon of Another ſhall Have the Benefit of His 


The Words are 7. Has ANT T HING (Generally) from the. 
vity and Felonionfly; yet By Conſtruction = 
The Thing taken muſt be Above the Value of 'TwelvePence : te 
t Statute not Altering the Offence, but taking away the Privilege of HF. C. 
the Clergy, if Above that Value; which the Offender had before the Den. ch. 173. 
p 365. 
This Statute Extends not to Any Acceſaries Before or After. 

Thus Of Larceny from the Perſoo n. 
2 10 f from the Houſe is alfo a Mixt and Complicated Lar- « H. f c: 
fs 908 uſt of the Clergy, tho but Simple Larceny By the Com- 76. 


A 4 3% 
5 * 
* 

„ L 


der Twelve-Pence, It is Petit Larceny, 


3 
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9 Lia gent magis anitur quam Palam. 8 Rep 127. 
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Value of 'Twelve-Pence. * If It is laid in the Indictment to be Done * 
dam & Secrete d Perſond purſuant to the 8 Eliz. The Offender is“ “s 
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| By the 23 H. 8. 8 10 25 Rob any „ oll in _ i Duellug 
Houſe, the Owner, His Wife or * being there, and RA 
in Fear, is Felony without Clergy. | See the 1 Ed. 6. chap, 12. 


25 H. 8. chap. 3. reuived by the 5 & 6 Ed. 6. chap. 10. 4 & 5 Ph. 
& M. chap. 4. Part of the 3 & 4 W. & M. chap. 9. For All the; 


Statutes relate to a TOO i Heier fe Po 8 forms 


5 Perſon in Fear. 


I the Houſe had bel Fas Spe th * Night and Goods Stol' 


or with Intention to Steal, tho' no one was EPs in * et It Had been 


Burglary. [See Of ee Tefra] 


By the 39 Eliz, chap; p. 15. A an ar 5 an ang: of Goods 70 "Y Pa 
lue of Five avg, + out of Any n 
no Perſon there, | 


ft of Clergy. © 


Robbing the Houſe, thee no OI was Mit was not tho Pe- 
nal (before this Statute) as Robbing it when ſome Perſon was 
therein. But Bad Perſons took Opportunity to Commit Robberies 


in Houſes when Pepe Were * to Church, or about their 
Buſineſs. 


[See . 5.0 6 Ed 64. "eas: 9 For Robbing any + Pelle in Kis 


"Dwelling Houfe, Booth, or Tent in any Fair or Market; whether the 
Owner be Sleeping or Waking; Part of the 3 & 4 M. 2 M. chap. 9. 
For theſe Statutes Ouſt of Clergy, tho' a Perſon is in the Houſe; 
and not put in Fear, or r cho no Seca at All is in the Houſe, 64] 


a „„ 


4 x4 


357 the 3 &. 4 W. & M. 3 9. 1 1 One Perſon hall Frlonioaſy 


3 * away Any Goods or Chattels being in any Dwellin N the 

Owner or Any, Other Perſon being therein, 252 put in 
Rob Any Dwelling-Honſe in the Daytime, Any Perſon being _ 

in, or ſhall Comfort, Hire, Command or Aid One to Commit an Tr: | 
re - 


ear; or ſhall 


the ſaid Offences, or to Break Any Dewelling-Howſe, Sho, þ or 
houſe thereunto belonging im the Day Time, and take any Goods, &c. 


to the Value of Five Shillings, altho' no Perſon be Bari ſhall. 20 
2 4 the e of the derte. L508. Of Robbery; ante, and of Bur- ; 
5 „ 
* "Any 4 ela ſhall. take. away heh Intent. 0 Seal, 1 or. 
7 urloin Any Chattel, Bedding or Furni ture, which by Agreement 
He is to Th, or ſhall. be Let tu Elin 70 a 1 A 2 N, | 


; is Larceny and Hina. e 


TS * $f *. 37 


ul Former Part of this As is dot © penn "A | with that Cligniel 3 
v a #1 + . 3 5 LA. 3 | $4. 4 FEE 1 


4 1 


* 


| By the. 10 80 11 W. 3. chap. 1325 N PAP e 87 _ "” or 
Do ſhall in Any Shop, Ware- owl Coach-houſe or Stable; oe 


ly and Feloniouſly Steal Any Code: to the Valne of Five Shillings or 
Are, tho ſuch Shop, &c. be not Broke Upon, or tho Any Perſon be 
Alt in Committing fl ch 


or be not in ſuch Shop, &c. or That ſbal 
_ Offence, * ſhalt ans fu wy _ 1 2 


Ty 2-1 


4 « 80 the on 


or Out-Houle, ed 
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Laws of England. 


Chap. 1. 


1 Perſon ſhall Commit any Burglary, Houſe-breaking or Felo- 
3 8 fe Horſe, or any Money, Mares and Goods, from 
whom the Benefit of the Clerg y is by the ſaid AG taken away, and be- 
ing ont of Priſon ſpall Diſcover, or Cauſe to de Diſcovered and Ap- 
prehended, Two or More, who then had or after ſhall Commit any Bur- 
glary, &c. and be Convifted thereof, ſhall be intituled to a Pardon of 
„// DT 
Any Perſon Taking and Proſecuting ſuch Felons to Convittion, 
upon the Fndges Certi ficate thereof Gratis, ſhall be Exempt from 
Pariſh-Offces tn the Pariſh where ſuch Felony was Committed. Per- 


ſons ſlain by Any ſuch Honſe-Breakers, Horſe-Stealers or other Felon 


aforeſaid by Endeavouring to Apprehend Them, Their Executors or 
N key hull have ſuch Certificate, ER nn 


By the 5 Ann. chap. 31. 4 Reward of 40 J. is Given to Any One 


hat ſhall Take and Convitt One Guilty of the Felonious Breaking 
or Entrins Any Houſe in the Day-Time. [ See 6 Georg. chap. 5] 


And If Any Perſon ſhall Commit ſuch Felony, and After Diſcover 


Two who Have Committed ſuch Felomes, ſo as T hey be Convift, ſuch 


Diſcoverer ſhall Have 401. and ſhall Have His Pardon for All Felo- 


_ nies, Except Murder and Treaſon, 


And If Any Perſon ſhall Receive or Bu Sg mg" e 


Goods, or Knowingly Harbour or Conceal Felons, He ſha 
Acceſſary to the Felony and ſuffer as a Felon, = 


By the 12 Ann. chap. 7. If Any Perſon ſhall ſteal Any Money, 


be taken as 


| Goods, &c. of the Value of Forty Shilling, or more, being in Any 


Dwelling-Houſe, or Out-Houſe thereunto belonging, tho ſuch Houſe 


be not Broken by ſuch Offender, aud tho Any Perſon be, or be not in 


fuch Houſe, de. or If Any Perſon: ſhall AMR Another to Commit ſuch 
Offence, He ſhall be Debarr'd the Benefit of the Clerg . 


h Aft ſhall not Extend to Apprentices under the Age of 15 Tears, 


N * 


who ſhall Rob their Maſters, 


Hy the 4 Georg. chap. 11. When Any Perſon Taketh Reward un- 


der the Pretence of Helping Any One to Stolen Goods, He ſhall (un- 
ef, He Apprehends the Felon, Ke.) Suffer as a Felon, as if He Him- 
ſelf Had Stolen the Goods. See Of the Clergy, chap. 2. poſt, And 

_ Hy the 6 Georg. chap. 23. Jhoſoever ſhall Diſcover, Apprehend 
ad Proſecute to Convittion of Felony without Benefit of Clergy any 


Perſon for taking a Reward to Help Any Perſon to Stoln Goods (un. 
leſs He appr ehends the Felon, &c.) ſhall be entituled 60 4 Reward of 40 l. 


\ 


3. * Piracy (a rde, Dolus, or Deceit) is a Felony Againſt t 
Goods of a Subject, by a Depredation or Robbing at Sea. This is a 
Capital Offence By the Civil Law ; but by Act of Parliament It is to 


After Simple and Mixt Larcenies, Let us ſay ſomething of Piracy. 


* 3 Inft. 


11,112 113, 


H. P. C. 97, 


be Enquired of, Heard and Determined According to the Courſe of 
the Common Law, as if It had been Done upon the Land. It ſtill 


Remains an Offence By the Civil Law, and therefore a Pardon 
of All Felonies, doth not Diſcharge it. It being a Special Of- 


tence, It ought to be Specially mentioned, [For the Method 


of Trial According to the Common Law, See the 28 V. 8, 
cPap. 15. 11 & 12 M. 3. chap. 7. and See Of the Court of Admits 


rally and Court By Commiſſion upon the 25 N 8, Book 4. chap- 74 
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376 An Inſtitute of tbe Book III. 


By the 11 & 12 . 3. chap. 7. If Any Natural-Born Subjects oy 
Deni gens. ſhall Commit Any racy or Robbery, or Any Att of Hoſti- 


lit, againſt others of His Majeſty's Subjefts, upon the Sea, under Cy- 


tour of Any Commiſſion from Any Foreign Prince, or Any other 
whatſoever, ſuch Offenders ſhall be Taken to be Pirates, Felon; 
and Robbers, and ſhall ſuffer as Pirates, Felons and Robbers upon the 
Sears. | * 

If Any Commander or Maſter of Any Ship, or Any Seaman, ſhall 
within the Admiral's Fariſdiction betray His Truſt and Turn Pirate, 
Enemy or Rebel, and rum away with His Ship, or any Boat, Ord- 
nance, Ammunition or Goods, or yield T hem. up Voluntarily to a Pi- 
rate, or Combine with, or attempt to Corrupt Any Commander, Off. 
cer or Seaman to yield up or run away with Any Ship or Goods, or go 


over to Pirates, or if Any Perſon ſhall lay violent Hands upon His 
| Commander to Hinder Him from 18 in Defence of the Ship or 
Goods Committed to His Truſt, am 

the Ship, He ſhall be adjudged a Pirate, Felon and Robber, and ſuf- 
fer as Pirate, &c. _ 1 8 


endeavour to make a Revolt in 


Any ſhall on the Land, or Sea, Kmnowingly ſet forth Any Pirate, 
or Maintain, Command or Adviſe, Any Perſon to Commit Piracy, 
and ſuch Perſon ſhall thereupon Commit ſuch Piracy, They ſhall be 


 Adjudged Acceſſary to ſuch Piracy. Likewiſe If Any Perjon, knou- 


ing ſuch Piracy to be Done, ſhall upon Land or Sea, Receive An 
Ship, Veſſel or Goods which Have been By ſuch Pirate Piratically 
talen, He ſhall be adjudged Accefſary to ſuch Piracy, and ſhall be 


tried according to the 28 H. 8. and ſuffer as the Principals ought to 


ſuffer. | See the 4 Georg. chap. 11. 6 Georg. chap. 23. and Of the 


Court By Commiſſion According to the 28 H. 8. Book 4. chap. 1. 


. 253 Toft. 64, 
r 


1 80, 
81, 82. 


4. Private Felonies Againſt the Develling or Habitation of a Man 
are of 'Two Kinds, 1. Burglary, 2. 4rſow  _.__ 


1. Y Burglary (Burglaria, Burglar, from Burg a Houſe, and La- 
ron a Thief) is a Felony at the Common Law; and By the Common 


79: Law is where a Perſon in the Night Breaketh and Entereth into the 
Manſion Houſe of Another, to the Intent to Commit ſome Felony 


there, whether the Felonious Intent be Executed or not. 
In the Night. The Word * Noctanter is Neceſſary in Every In- 


. dictment for Burglary; For If there was ſo much Daylight at the 


Time that a Man's Face might be Diſcerned thereby, It is not Burg- 


lary. The Night aggravates the Offence. If the Like Offence is 
Committed By Day, It is call'd Houſe-breating. [See Of Larcenies 


from the Hoaſe, führ! 41 „„ 

Breaketh and Entereth. * The Breaking and Eutring is alſo 
Neceſſary to make it Burglary, not Breaking only. Felonice & Bur- 
glariter Fregit & Iutrapit are the Words of the Indictment. . 'There- 
fore As to Breaking ; If a Door is Open, or a Window is Open, or a 
Hole is made in a Wall before, and the Thief Enters and Steals, or 
Draws out the Goods, It is not Burglary ; tho' this is Breaking in 


Law. In Burglary there muſt be an Actual Breaking of the Houſe. 


If the 'Thief Breaketh the Glaſs of the Window, a Hole in the Wall, . 


Draw the Latch, Unlocks the Door, to Rob, &c, This is an Actual 


= EP Breaking 


Chap. 1. Lau of England. Y 


RES” f the Houſe, As there muſt be a Breaking, ſo there muſt 
ewe Setting the Foot over the Threſhold after the Door is 
Door broken open, is an Entry. | | RE 


If a Maſter lies in One Part of the Houſe, and His Servant in Ano- 


ther Part, and the Servant in the Night Draws the Latch of the Ma- 
ſter's Chamber and Enters it to Rob or Murder Him, Here is both a 
ing and Entry. 0; | 5 JET 
ys ſome Caſes one may be Guilty of à Burglary without Actual 
Breaking. As when One comes Down a Chimney by Night to Rob; 
or when ſeveral Perſons come in the Night with a Deſign to Commit 
Burglary, and One Does it, while the Reſt watch near the Houſe 
that no Help ſhould come to the Owner; Here the Act of One is By 


Interpretation eſteemed to be the Act of All of Them. But if a Ser- 


vant Opens a Window to Let in a Thief, who comes in and Steals, It 


is Burglary in the Stranger, and Robbery in the Servant. > When » Kely. 42, 
Thieves Having an Intent to Rob, pretend Buſinefs to get into the 9? 63. 


Houſe By Night ; or raiſe Hue and Cry, and N the Conſtable, to 
whom the Owner Opens the Door, and when They come in They 
Bind the Conſtable and Rob the Owner; This being Done in Abuſe 
of the Law, is by Interpretation eſteemed to be an Actual Breaking 


and Burglary ; and the whole Act hall be imputed to the Thieves. 


See the 12 Hun. chap. 7. poſh] do api: 6-526 
The Manſion Hhaſe of Another. © Here a Church may be Under- 


ſtood, for It is the Manſion-Houſe of God. (O.) If a Church is not : 


to be call'd a Manſion-Houſe, It is a Diſtin& Burglary to Break and 


Enter it in the Night to Rob it. {See the 1 Ed. 6. chap. 12,] The 


 Out-Buildings adjoyning to the Manſion-Houſe, as Barns, Stables, 


65. 


Dairy-Houſes, Gc. are to be Underſtood as Parcel of the Manfion- 


Houſe, and Burglary may be Committed in Them. But If the Barn 


or Stable is at Any Diſtance from the Houſe, It is not Burglary. For 


the Indictment for Burglary muſt ſet forth that Fregir & Intranit 
Domum Manſionalem. A Shop may be parcel of a Manſion-Houſe. 


4 But If It is ſevered from the Manſion-Houſe By Leaſe for One to * 3 Inft. 6 


Work in By Day only, tho' He goes into his Shop by the ſame Door 
with the other Inhabitants to Work, It is no Burglary to Break it open 
=, ALLE rm ß 

Burglary may be Committed in a Manſion-Houſe, tho' All the 


H. P. C. 82, 


H P. D. 83. 
Kely. 84. 


Family are Abſent. If a Man Hath © Two Houſes, and ſometimes * 4 Rep. 4e. 


lives in One, and ſometimes in the other, Burglary may be Com- 
mitted in either of them. A Chamber in an Inns of Court, where 


one uſually Lodges, is a Manſion-Houſe. For Every One hath a ſe- 
veral Property there. If one Hires Part of a Houſe to Lodge in, 


which is Divided from the Reſt, and Hath a Door of its own to the 


Street, This is His Manſion-Houſe. f But A Chamber Above Stairs 4 be. 
or Below, where Any Perſon doth Lodge as an Inmate, cannot be x,1; 


call'd His Manſion-Houſe; So that if a 8 is Committed in 
His Apartment, The Indictment ſhall Lay the Offence to be in the 


Manſion-Houſe of Him that Let it. For If the Owner of the Houſe | 
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= Fruſtra 2 Auxilium Invecat Oui in Legem Committit. 3 Inſt. 64. b 
Aerito Beneficium Legis Amittit, Qui Legem ipſam ſubvertere intendit. 2 Inſt. 53. 


Kely. 83, 84. 


— — 
> a _— 2 — — — — 
— —— 2 — — 9 — — — — 7 1 
- - p 4 — — = — — 
— a = = 2 * 2 434 > _— 235 ? 
F ww — — — i - 
WCC ET — — — m — — ogg — > — * 
r be ig — — — 1 * — — * 
— — E K — —— : o_ — - ” 


* 3 
9 . 02 ——— 
2 % x 2 — —— — 7 
Wa SD = 
I 2 bh LY 
r . 
DDr 
— —— 


— 


— 
r 


— 
= 


We. 
— 3 
— ER — 
aa > — 
— L -# 
— — + 
2 __— 
3 
IC 


> 
— 
* 


—— 1 1 

* * 

Sed cr an wt 

. 2— —-— 
— — Fo — 

1 2 22 

— DG ——— 
r 

— ARES — 


H. F. C. 85. 


2 4a. 1 1 e 4 D r 1 1 . th. ad 2.44 _— — — *Y / "WE 4. 


378 An luſtitute of the Bock III 


II. P. C. 93. 
Rely. 30. 


breaks into the Rooms of His Lodgers, and Steals their Goods, It 
cannot be Burglary to Break into His own Houſe; but It is F elony to 
Stoal their Goods. - e W ru 
To the Intent to Commit ſome Filony within the ſame. 8 If One 
Breaks a Houſe and Enters with an Intent to Commit a 7; reſpaſs, a; 
to beat the Owner, Oc. It is no Felony, But If the Intent was 5 
Commit a Felony, by Breaking and Entering, It is Felony, Tho 
the Intent was not Executed, or the Thief did no Harm: Otherwiſe 
of Robbery. See Of Larceny from the Houſe, Ante.| 


' "By the 5 & 6 Ed. 6. chap. 9. To Rob Any Perſon in a Booth o- 
Tent i a Fair or Market, the Owner being within the ſame, is io 
be Punifhed in Like Manner as Burglary, and without Benefit of 
Clergy, tho without His, His Children or his Servants Notice, or 


.” 
0 c 


Henring. 


s the 18 Eli. chap. 7. None ſhall Have His Clergy that commits 


Burelary. 


By the 3 & 4 W. & M. chaps. He that ſhall Counſel, Hire or 
Command Ay Perſon to Commit any Burglary ſhall not Have the 


| Benefit of the Clergy. 


( [See the Statutes of the 3 & 477. & M. chap. 9. 10 C. 111. 3, 


_ chap. 23. under Larceny from the Horſe, ſupra. Concerning Robberies 
of Shops, Warehouſes, Coach-Houſes or Stables, and Concerning the 
| Reward for T aking and Diſcovering of Perſons Guilty of Burglary, 


Cc. For 'Thoſe Statutes make Larcenies from the Houſe, Gc. Puniſh- 


| able in the like Manner as Burglaries.] = 


| ; By the 12 Ann. chap. 7. If Any Perſon ſhall Enter the Manſion " 


Develling- Hon ſe of Another By Day or Night, without Breaking the 
ſame, with an Intent to Commit Felony ; or Being in ſuch Houſe ſball 
Commit Any Felony, and ſball in the Night-Time break the ſaid 
Houſe to Get out of the ſume, ſuch Perſon ſhall be Taken to be Guil- 


r of Burglary, and fhall not Have the Benefit of Clergy. See other 
Parts of this Act, ſupra, under Larceny from the Houſe, and the 


6 Georg. chap. 23. Concerning the Reward of 40 J. for Apprehending 


and Convicting Any Perſon for Burglary. And the 24 H. 8. chap. 5. 


u xr Rep29. 
2 Laſt. 168. 


3 Inſt. 66. 


Of Excuſable Homicide, Ante. 
2, h Arſon (from Ardeo to Burn] or Houſe-Burning, is a Felony at 


Common Law, and is a Malicious and Voluntary Burning the Houſe 


of Another, By Night or By Day. 


* 


It muſt be a Burning ; for to put Fire into a Houſe, or Any Part | 


of it, without Burning, is not Felony. But If Part of the Houſe is 


i 3 Inſt. 67. 
H.-C; 86; 
3 Cro. 378. 


Pillory, &c. 


Burn'd thereby, It is Felony, tho' that Part is not wholly Burn d. If 
It doth Burn, and Goeth out of it ſelf, It is Felony. For the Words 
of the Indictment are Incendit & Combuſſit. = e 


k 


It will be intended to be Done i Maliciouſiy, if one Deſigning to 
Burn the Houſe of 4. only, does Burn the Houſe of B.; or if One 
Maliciouſly Burns His Own Houſe to the Intent to Burn Others, if the 
Intention is Executed. But If only His own is Burn'd, It is not Fe- 
lony ; but It is a Great Miſdemeanor, and puniſhable with Fine, 
If a Houſe is Fired by Negligence or Miſchance, It 2 


2 


Chap. I. — 
„t amount to Arſon. For the Words of the Indictment are Yolur- 
E 
v.E 
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 & By the Hou Another not only a Manſion-Houſe, and the *] inſt. 67. 
Principal Parts thereof, but alſo Any Other Houſes or Out-Buildings, NIN 
as Barn and Stable, Cow-Houſe, Sheep-Houſe, Dairy-Houſe, Milk- ' * © © 
Houſe, Cc. parcel of the Manſion-Houſe, are to be underſtood. To 
Burn Barns wherein there is Corn, whether They are adjoyning to 
Any Houſe or not, is Arſon. But By the Common Law; To Bum 
a Barn, not Parcel of a Manſion-Houſe, is not Felony. The Burn- 
ing of a Frame of a Houſe, is not accounted Houſe-Burning, becauſe 
the Frame of a Houſe cannot come under the Word Domus, which 
is Neceſſary in Every Indictment for Arſon. In Arſon It muſt be Do- 
1115, tho a Barn, Malt-Houſe, c. whereas In Burglary It muſt be 
omns Manſionalis, as above-mention'd. And It muſt be the Houſe 
f 4nother. So that the Houſe which He has in His own Poſleſſioti 
by a Leaſe for Years, is not Meant, if 'The Owner Burns it, and no 
other Houſe is Burn d with it, as Before Obſerved, Es 


2 the 23 H. 8. chap. 11. Burnin of Houſes or Barns whereti 
Any Corn is, The Principals or Acceſſaries are Ouſt of Clergy. [See 
the 4 & 5 Ph. & M. chap. 4. And 11 Rep. 30, Sc.] 

By the 43 Eliz. chap. 13. To Burn, or Cauſe to be Burned, Nil. 
Fully or of Malice, (or To Aid, Procure or Conſent to the Burning of) 
Any Barn, Stack of Corn or Grain, in the Counties of Northumber- 
_ Cumberland, Weſtmoreland or Durham, is Felory without 

ECO EIN ß ̃ ͤ .;. NOS OY 
By the 22 & 23 Car. 2, chap. 7. It 3s Felony to Burn in the Night- 
Time Maliciouſiy Any Rick or Stack of Corn, Hay or Grain, Barns; 
or other Houſes or Buildings, or Kilns, in Any Place whatſoever: 
Bot the Offender may make Election to be Tranſported for Sever 
Nears, ; 0 FFF 


So that now to Burn an Empty Barn in the Night Time is Felo- 
ny. [See the x duns chap. 9. Of Buming Ships, Ge 


4 


Zy the 1 Georg. chap. 48. If Any Perſon ſhall Maliciouſiy ſet on 
Fire Any Wood, Underwood or 3 He ſhall ſuſfer as a Felon. 
[See more in the ſaid Statute, and 6 Georg. chap. 16. Concerning the 
Spoiling Timber-Trtes, Fruit: Trees, &c. And See the 22 23 Car. 2. 
Chap. 7. whereby Treble Damages are Allowed for [Deſtroying Any 
Plantations of Trees, &c. whereof Three or More Juſtices of the 
Peace may enquire By the Oath of 12 Men, Examination Of Witneſ. 
ſes upon Oath, (5c. [See infra Of Felony Concerning Cattle; and 
Concerning the Deſtrattion of Corn, Wood, Cc. chap. 3] 
_ 5s There are Other Private Felonies immediately Hurtful to the 
Subject, made Capital By Statutes; which could not properly be 
uced ro the Felonics Againſt the Life, Body, Goods or Habita- 
non. Theſe Concern Mitcheraſt, Records, Cattle, Ships, Bankrupts, 


and Forgery. 
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Witchcraft in the Second Degree i 
Manpen, , TT 


© Such as Take upon them By Wit 
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By the 1 Jac. 1. chap. 12. Such as ſhall Lie Invocation! or Conju- 
ration of Any Evil' Spirit, or ſhall Conſult,” Covenant with, Enfer. 


rain, Employ, Feed or Reward "Any Evil Spirit o Any Intent, 

Take up An Dead Perſon, or Part thereof, To beruſed in Witcher 45 
or Have * Any of the ſaid Arts duherehy Any Perſon ſball he Rilfd 
Conſumed or Lamed in His or Her Body, J hey together with. 2 


- 


LY 


Accelſaries before the FaFt ſhall Suffer: as Felons without Benefit of 
| | UP pM {#13 Ant 1 15 OTTER Mn þ4 w_ N 7 | is 


33 


This is Witchcraft in the Firff Degree; where there are enumera- 


ted War Finds of it} bi . HH rode as alu ag aan 
1 Tf a Spirit does not Actually appear upon Invocation, (O.) or If 


nothing further be Done upon Chnſultation, Gc. or Ha Dead Per. 
ſon, or Part of it, is taken up To be Uſed, tho not actually Uſed, 

yet this is agreed to be within the Statute. But one muſt actually 
accompliſh His Miſchief to be within the laſt Clauſe of Killing, c. 
Acceſſaries after the Fact may be Guilty of Felony, tho the Sta- 
the Fact. But They ſhall Have 


1 8 3 
e following 


tute only mentions Acceſſaries Before 


sto be Puniſhed in t 
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or Stolen may be found; or To do Any Thing to Provoke' Any Per on 
to Unlawful Love ; or whereby Any Cattle or Goods of an) Perſon 


ſhall be Deſtroy d, or To Hurt any Perſon in His Body, Cattle or 


| Goods, tho the ſame be not Effetted ;'They ſhall for the firft Offence 


Suffer a Tear's Impriſonment without Bail, and once Every Quar- 


ter of a Tear ftand Six Hours upon the Pillory, &c. and for the S- 
cond Offence Pall ſuffer as Felons without Benefit of Clegg. 


There are Hoe Reuehes in the Second Part of the Ad. But the 
Words, T ho' the ſame be not FEffefted, make this Part Obſcure. [See 
3 Inft. 46. The Three Firſt Clauſes and the Laſt ſeem to come 


under the Words Take upon Them. 


lays a Heavier Puniſhment than for the Firſt Offence, It is always im- 


plied, That ſuch Second Offence ought to be Committed after. Judg- 
ment given for the firſt. For the Indictment for the Second Of: 
fence muſt recite the former” Attainder. But it is not Neceſſ 
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To Deface or Alter a Record is an Offence, at Common Law, and 


Puniſhable By Fine, Gc. But, 88 


cheraſt, TInchantment, Charm, 


Ok. 
that the Second Offence ſhould be of the very ſame Nature with the 
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$ Rich: 2. chap. 4.] and It extends only to, the Courts Expreſly Na- 
med; and to the Court of A 
They proceed according to the Cou 
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Lance, Bail or Fudgment, in the Name of any Other Perſon or Per- 
ſons, not Privy or Conſenting to the ſame, is 1 without the Be- 
2 


Bj the 4 W. & M. chap. 4. To Perſonate Any Other Perſon Before 
Any Commiſſioner, Authorized to take Bail in the King's Bench, Com- 


3. Concerning Cattle. 


6 630 I — 3 4 85 N 4 ve W 8 ok | f : N 10 | . Y 1 
n the 22 & 23 Car. 2. chap. 7. To Kill or Defiroy Horſet, Sheep 


the Offender to Avoid Judgment of Death by making Blettion of 
Tranſportation for Seven Tears, &c. Any Returning within Sen 
Am ſhall in the Night- Jime Maliciouſly, Maim or Otherwiſe 

Hurt amy Cattle, or Deſtroy. Any Plantation of Trees, or Throw 


_—_ Suſpected Perſons, and Cauſe others that ſeem likely to make 
The Proſecution muſt be within Six Mont h. after the Offence 
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By the 8 H. 6. chap. 12. If Any Clerk or other Perſon ſhall Steal 
or Willingly Take away, Withdraw or Avoid Any Record; or Parcel 
of the Sante, IWrit,, Return, Panel, Proceſs or Warrant of Attorney, 
in the King's Court M Chancery, Exchequer, the Ore Bench or the 

| FTreaſury, By 510 whereof Any Judgment ſhall 


Other, or in His 


be Reverſed, I is Felony in the Stealers, dc. T heir Procurers, Coun- 
1 W Y « . 8 ase | | % F 1 | 


ſellors and" Abertors. 


i n This Act does not extend to Naber of Any Court, becauſe It be- 3 tag. 71, 


gins with-Naming Clerks, which are Inferiour to Them. [See the 73. 


and Exchequer ſo far.only as 
e of the Common Law. - 
eſe Words, Ry Reaſon wghereef Any Tudgment ſhall be. Recer- 

ereby Any Judgment: ſhall not take Effect; ſo that 
If the Alteration is made Before or After the Judgment, It is within 
B fhe ar Jae. 1, thap. 26. Jo Acknotoledge or Procure to be Ac 
knowledged Any Pine, Recovery, Deed Enroll d, Statute, Recogni- 
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refit of the Clergy ; but without Corruption of Blood, Or Taking away 
Dower ; neither ſpall It extend tan Fudgment acknowledged by. an 
Anorney of Record for dnother Perſon, ©. 1 


a % * 


mon Pleas or Exchequer, whereby the Perſon ſo Repreſented may be 
liable to the Payment of Any Money, &c. to be Recovered in the ſame 
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or other Cattle in the Night- Time Maliciouſly, Unitzfully or Willing- 
bh, is Felony. But ſuch Attainder ſhall work no Corruption of Blood, 
Loſs of Dower, or Difenheriſon of the Heir. Net Liberty is given to 


Down Incloſures, They ſhall forfeit to the Party Grieved Treble Da- 

mages by Action of Treſpaſs upon the Cuſ e. 
_, Upor Complaint of the Parties, injured Ihres or More Fuſtices of 
the Peace may _ By the Oatks of 12, Men, Examination of 
Witneſſes upon Oath, or 4uy Lawful Means, concerning ſuch Offen- 
ces and Offenders," and iſſue Warrants to ſutlnmon Furors, and Appre- 


. 


2 zo Appear, and Give Information upon Oath, &c. 
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belonging to Any Ship ſhall evil 
the ſame to be Done, to the Prejudice of the Oumer or Merchant tht 
fall Load Goods thereon, They ſhall ſuffer as Felons -withou; 


chap. 7. For the more Effectual Suppreſſion of Piracy, antea; and 
the 7 Georg. chap. 3. For performing Quarentine, &c.]. 


Stranded, &c. It is Enatted, That If Any Perſon makes Holes in 

Am Pait of the Ship, or Steals any Pump, or does any Thing tending 
to the Loſs of the Ship, He ſhall be Gui dt ng” wr ee Benefit 
o 5 [See the 4 Georg. chap. 12. and Of Wreck, Book 2. 

. T CO A. 


 Againft whom a Commiſſion of Bankrupt hath been Awarded and I, 
ſued out, ſhall not, within 30 Days after Notice in Mriting and in 
the London Gazette, Surrender Himſelf to the Commiſſioners, and ſub- 


Effects or Eftate, and all Books and IWritings relating thereunto, &c. 
and alſo Deliver up to the Commiſſioners all ſuch His Effetts or 
| Efiate, and All Book and 1 6 relating thereuntb, at at 
the Time of His Examination ſbal | 
or if He Removes or Conceals His Effects to the Value of 20 l. then 


tion to Felons. [See the 7 Georg. chap. 31. For Explanation of the 


1 Felony without Clergy. [See Of Forgery, chap. 3. pofte Þ 


Any Bank-Note of Any Sort whatſoever, ſigned for the Gov br 


* 


4. Concerning Ships. ER: oo N 5 
By the 1 Ann. chap. 9. If Any Captain, Maſter, Mariner, &c. 
2 Deſtroy the Ship, or 58 


* 


Clerg y. 


[See the 22 & 23 Car. 2. chap. 11. and Concerning the Offences of 
Soldiers and Mariners, Tit. Publick Felonies; and 11 & 12], z. 


By the 12 Ann. Seſſ. 2. chap. 1 7. Entituled, An Ad For the Pre. 
ſerving All ſuch Ships and Goods thereof, as are forced on Shore or 


* 


5. Of Bankrupts. 


By the 5 Georg. chap. 24. IF Any Perſon becoming rf and 


mit to be Examined -_ Oath (Except Quakers) and truly Diſcloſe 
and Diſcover How He Hath Diſpoſed, Ian d or Transferr'd his 


be in His Cuſtody or Power ; : 


He ſhall be Adjudged, upon Conviftion by Indiftment or Information, 
a Felon without Clergy ; or the Benefit of An Statute made in Rela- 


Statutes Concerning Bankrupts.] . 
6. Concernin g Forgery 5 Falſe Deeds, Cc. Ban- Notes, Exche- 


Juer-Billi, Stamps, South-Sea Bonds, &c. TLottery- Orders, &c. The E [ 
Common Seal of either of the Corporations for Aſſurances of Ships, &c. YA 


For Fei Deeds, t 0 ot ſe 
By the 5 Eliz. chap. 14. To Forge or Publiſh a Forged-Deed, 
Court-Roll or Will in Writing, after Conviftion for the firft Qffence, It 

For Baal. Me, It. 6 nb 

By the 8 & 9 W. 3. chap. 19. f. 36. To Forge or Counterfeit the 
Common Seal of the Bank of England or any Sealed Bank-Bill, or 


5 an 


18 ** 


Wes 


L fuch Order (knowing of the Forgery, &c.) 
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dompany of the {aid Bank, or 7. o Alter or Rage any Hndorſe- 
_ hp Bank-Bill, or Note of Any Sort, is Felony- without 
Clergy. _ gp . . 


For Echequer- Bi ls. 


by the 7 & 8 W. 3. chap. 31. 9. 78. To Forge or Connterfeit Any 

B a Credi t, as by this Statute T he „ ers of the Treaſury 
may iſſue out, or Tender in Payment Any Forged or Counterfeated 
Bill of Credit, or Demand Money thereupon at the Exchequer, 
(knowing the ſame to be Forged or Counterfeited) with Intention to 

 efrand Any Perſon, is Felony. [See the 8 & 9 V. 3. chap. 23. 
'5 Ann. chap. 13. 7 Ann. chap. 7. 9 Ann. chap. 7. 1 Georg. chap. 12. 
6 Georg. chap. 44. 91. where ſuch Offences in Relation to Exchequer 


Bille, iſſued by Authority of thoſe Statutes, are made Felony with- 


out Clergy. 


For St amps . 
By the 9 & 10 W. z. chap. 25. (. 59. To Counterfeit or Forge 
Any Stamp, or Mark or Impreſſion of the ſame, upon Any Vellum, 
 Parchment or Paper, thereby to Defrand His Majeſty of His Duties 
upon Vellum, &c. or To Utter or Sell Vellum, &c. with ſuch Counter- 
feit Mark, knowing ſuch Mark to be Counterfeit, is Felony. without 


Clergy. [Sce the 9 Aun. chap. 11. & chap. 23. 10 Ann. chap. 19. 


10 Ann. chap. 16. 1% Ann. chap. 9. 12 Ann. chap. 19. 5 Georg. chap. 2. 


in Relation to the Stamps or Marks provided by thoſe Statutes. ] 
For South-Sea-Bonds, Ge. 1 


By the 9 Ann, chap. 21. To Forge or Counterfeit the Common Seal 
of the South-Sea Company, or To Forge, Counterfeit or Alter Any of 
Their Bonds, or to offer to Diſpoſe of, or put away, Any ſuch For- 

ged, &c. Bond (knowing the ſame to be ſuch) or To Demand the 


Money, or Any Part there, of the Company, or Any of Their Off 


 cers, with Intent to Defraud Any Perſon, is Felony without Clergy. © 


For Lottery-Or ders, 5 


Ey the 12 Ann, chap. 2. To Forge or Counterfeit Any Lottery-Or- 
der made in purſuance of the 9 Ann. chap. 6. or chap. 23. or the 


10 Ann. chap. 19. and chap. 26. or to Alter the Number or Principal 
Sum of any ſuch Order, or To Counterfeit the Hund of Any Perſon 


to ſuch Order, Thereby to procure a Fraudulent 4 e or To Sell 
I us Felony' without 


Clergy. [See 5 Georg. chap. 3. 2 1 


| For Aſſurance of Ships and Merchandiſes at Sea. 


rw the 6 Georg. chap. 18. To forge the Common Seal of either of 
70 e Cor gorationt, or to Forge or Alter Any Policy, Dili, &c. or to Of- 
er to Pay away Any ſuc Policy, &c. or To Demand the mt | 
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pals. 


Of Princi- J. 0 Principal is He that is an Actor, or Preſent and Aiding and 
23 laſt. 59, / \ 


2 Inſt. 138. 


4 Rep. 44. hk . Ry | 
5 : Reo. 8 and then leaves it, tho' not preſent when taken by that Perſon or any 


EE: | n 
Dalt. ch. 161. Treaſon ; or Receives a Traytor knowingly after Treaſon Commit- 


21, 138. ceſſary in Felony will make Him a Principal in High Treaſon. in 
Hk. C 1. Petty Larceny and in Treſpaſſes vi 2 armis, All are Principals. 


cont, 12 Rep. By the 8 H. 6. chap. 12. Procarers, Counſellors and Abettors in 
; Cro. 750, Stealing. or Imbezilling Any Record are Principal Felons. | 


EVI Wh FFD EIIBIE a ed xs To — a — = RS 
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thereiu Contained, knowing the ſame to he Counterfeited, ir Hoy 
ben 88 


[See Of Felonies By Gaolers 14 Ed. 3. chap. 10. By Hunters in 
the Night, or with painted Faces, Gc. 1 I. 7. chap. 7. By Purvey- 
ors, 28 Ed. 1. chap. 2. 36 Ed. 3. chap. 2, 3, Gc. 5 Ed. 3. chap. 2. 

But ſee alſo 12 Car. 2. chap. 24. 13 & 14 Car. 2. chap. 26, 
By /Egyptians, 1 & 2 Ph. G. M. chap. 4. 5 Eliæ, chap. 20. By Cut- 
ters of Powdike, 22 H. 8. chap. 11. 2 & 3 Ph.& M. chap. 19. By 
Treſpaſſers on the Borders, and Rioters in the Connties of Cumber- 
land, JWeftmorland, and Biſhoprick of Durham, 43 Elis. chap. 13. 
For the Suppreſſion of Moſs-Troopers. 13 & 14 Car. 2. chap. 22. 
For Preventing Abuſes in Paying Seamens Mages, 9 & 10 IF. z. 

| chap. 14. 1 Georg. chap. 25. And the 4 Georg. chap. 11. For more 

ö Eftetual Tranſportation of Unlawful Exporters of Fool. See alſo of 
Deceit and Cozenage, chap. 3. poſt.), Fo FE 


I have now Given a Summary Account of the Capital Offences, 
(bis.) Of High Treaſon, Petit-Treaſon, and Felonies Publick and 

Private. It followeth That I ſhould treat of Miſdemeanors, or Of. 
fences Not Capital. But becauſe in this Account I have frequently 
mentioned Principals and Accefſaries and the Benefit of the Clergy, 
It may not be Improper firſt To ſay ſomething of the Nature of 
Principals and Ken ies, and of the Beneſi of the Clergy. 


TJ r 


enen I.” 
Of Principal and Acceſſary, and Of the Benefit of 
Zn dF 


Abetting in a Felony. | See Of Murder and Robbery, chap. "= 
138. fa pra.] In ſome Caſes a Perſon Abſent may be a Principal, as He 
that puts Poiſon into Drink, &c. with an Intent to Poiſon Another, 


II. P.C.215, Other; or when many come to do an Unlawful Act, and one is upon 
en 


5 en the ſame Ground, or in the ſame Houſe, tho not within View when 3 
Dale. eh. 161. the Fact is Done. P He who incites a Madman to do a Murder is a 3 


n' c. Principal Murderer. In High Treaſon All are Principals. So that 
43. He who By Command or Perſuaſion Induces Another to Commit 


P. aſt zo, ted By Him, is a Traytor. For whatſoever will make a Man an Ac- 
215. | 
42 Inſt. 18 Jo 
86. 


By. 


Chap. 26 | Laws of England. | TE. 


— 


. chaps 2. Procer e's, Abetters and Receivers of a 
e a 75 chap or Maid, having Lands, or Goods, and car- 
ried andy aghinj} Her Will, Moried br or Defild, are to be Deemed 
Bro rinet 1 Friont, th concerned ge or Auer the Fal. i 9 of 


Aa age, ante]! 


"hes the Common | Law. is ; Alter a by the  Exprſ Words of the 
Statutes. | 0 ol © | 


{$$ 


P uni S Oe Ke der is He that is Of Acceſ- 
i An + ps By Eee Aid or TA r By 7 18. 
Commandment. All Thoſe are included that Incite, Procure, Set on, 183. : 
or Stir up Any — to do the Fact, and are not preſent when the = 2 161; 
Fact is Done. So By Hiding All Perſons, Counſelling, Abetting, 
Plotting, Conſenting, Furniſhing with Weapons, and encoura mg» 
do the Ae may be included, if They are not Preſent when the Act 
1 done. If the Part Contebndings or Aiding is Preſent, He is a Prin- 
- Receipt is wh one knowing of the Peledy,. Receives the 
Felon and Coneoals Him and His Offence. _ 
In „ There are no Acceſlaries, but All are + Principals, 01 an 74 
See ſupra. 6 g 35 18 
: wi Treaſon: and other Huugier . petty- Larceny; See 3 Inft. 20, 
2) there may be Acoeſſaries. Yet The: Acceſfary: cannot be ” 127 25 
Guilty of Petit Nreaſon where the Principal is found Guilty of Mur 3 
der. The Oſſence of an 11 1 can never be of a Higher Nature ho ch. 161. 


than, that of the N "ET L215 
* 8 Papacy CY, Ck; % 


There may be an Acteflary 
. 3. chap. J. and Pr athens < in Moy In Petit | Larcemies, 7. e 
ſes Vi G Armis,, There are no Acceſſaries. For As in aten 

| Offence there is no Acceſlary, ſo it is in the Loweſt or in All 
Offences under Felony, as in Riots, Routs, Forcible — and other 
Treſpaſſes J? & Armis. Here All are Principals as before Obſerved. 
t He Sore Receiveth. 2 Treſpaſſer on Lands and Goods, After the . Toft. 
| Treſpaſs 1s Committed, 4s no Treipaſler, unleſs the was Ty 317. 
done to His Uſe and Benefit, and He: — — it afterwards; for 
then His ſubſequent Agreement amounteh to a Commandment, and 
makes Him a Principal. Vet if the Treſpaſs was on the Perſon of any 

one, ſuch After- Agreement will not make Him a Treſpaſſer. By the 
Laus of the Foreſt A Receiver wirhii the Foreſt lis | Plincipa Treſ- 
paſſer, tho the Treſpaſs was not Done to His Uſe and Benefit. So if 
He Receives the F leſh of the King 5 Veniſon, \ knowing | it to be the 


V4 * 1 4 * 


king Veuiſon: | 2 dem l i fo K an HN 
There ard Acceſſaries. Before and e, the Fact. An del. 


A rg | 


2 Before the Fact is He that Hireth, Commandeth, Counſels, or To 

Aideth in the Commiſſion of a Felony; "ad Abſcns when It is Done. uh; 5 7 
But when the Execution varies from the Command as to a Perſon — - 
Slain, (as by killing One inſtead of Another, not ag to the Time or b. 395, 396; 
Place) or in the Nature of the Offenee or if the Commander Ne 3974 ns 


vokes His Command, The Commander is not Aceeſſary. But if Ons 


Another tos Poiſon ſack: a part Perſon, and He 
It F þ nt 3.5 GT TO ? 8 Shoots : 


* Acceſſorins ſequitur Naturam Jui Printipalis. 3 Inſt. 139. 


A —— — 


| Shoots Him, or If One Commands Another to beat ſach a Man, and He 
Beats Him to Death, The Commander is Acceſſary. This is the ſame 
Felony in Subſtance. In Manſlaughter there can be no Acceſſaries Be. 
* fore the Fact, becauſe the Killing is ſuppoſed to be Done Suddenly 
and without Premeditation. But there may be Acceſſaries in Man. 
llaughter, after the Fact. No One can be puniſhed as Acceſſary to 
* 2 Toft. 182, any Homicide Committed by Miſchance or Se defendendo. 2. * An 
248 Cas Acceſlary After the Fact is when one Receiveth a Felon by Conceal. 
219. ing or Relieving Him whom He knoweth to Have Committed a Fe- 
mage 3 lony. An Acceſſary After the Fact is only by Receiving. [See the 
. 3 G4 N. & M. chap. 9. 5 Ann. chap. 3 1. 4 Georg. chap. 11. 6 Georg. 
_ chap. 23. Concerning the Buying or Receiving Stol'n Good S.1 AFe 
lony muſt be Committed, and One muſt know Him to be the Felon. 
to be an Acceſſary After the Fact. A Relieving a Felon with Money. 
Oe Victual, or a Horſe for His Journey, knowing Him to be ſuch, makes 
„ 2 Taft. 108. one Acceſſary to the Felony After the Fact. Y And the Law is ſo 
H. P. C. 65, ſtrict in this Caſe, that a Brother receiving His Brother, or a Huſ. 


Dall. ch. 161. band receiving His Wife, may be Acceſſaries. But if the Wiſe receives 
p. 398, 399. the Husband, She ſhall not be as an Acceſſary; for ſhe is not bound 
to Diſcover the Offence of Her Husband; neither ought She to accuſe 
Him. [See chap. 1. i Precip. ante] oh enhdon? 
If a Man is Attaint of Felony in One County, Notice of the At- 
tainder is preſumd in the ſame County, to make One Acceſſary by 
Receiving Him. (O.) but not in Another County; 
21 Inft.139, 2 One Receiving a Felon that Hath enter d into a Recognizance to 
139, Appear, or One ſending Letters in His Favour, Adviſing Witneſſes 
HF. C. 21s, not to Appear againſt Him, Cc. is not Acceſſary; for this is not Re- 
Dit. ch.161. ceiving the Felon ; tho' Sending Letters in His Favour, Adviſing Wit. 
p. 398, 400. neſſes not to Appear, is a Miſdemeanor, and may be puniſhed by 


* | 
+ 


Fine and Impriſonment. 


one may be an Acceſlary to an Acceſſary; as by willingly Receiy- 
ing an Nee to ⅛ pͥrt ns SAS rotor 
Ih) be ſame Receipt of an Offender, which will make the Receiver 
an Acceſlary after the Fact in Caſe of Felony, will make im 
Principal in High Treaſon, as hath been already obſerved, © 


RULES Concerning Aeceſſaries.— + 


— 


23 oft. 16, "HERE an Act of Parliament makes a Felony, It doth In- 
ae, 45, 3% V VY cidently make ſuch Acceſſaries as would be Acceſſaries He- 
p. 44. fore or After a Felony at Common Law, tho many Acts of Parlia- 
H. P. C.215+ ment, which make an Offence Felony, expreſſy make Mention of A- 
| Dale. chen betters, Counſellers, Procurers and Concealers; which the Law 
P-396. 397» | ould have interpreted to be included of Courſme. 
' » 2 laſt. 31. b He that Commandeth or Counſelleth to commit an Unlawful 
Act, is Acceſſary to All that ſhall Enſue upon that Evil Act, if it 
was Executed in the ſame manner as it was Commanded or Coun- 

ſelled; but not to any Act that is Diſtin& from it. 
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ehe Acceſſary ought not by Common Law to be forced to An- © 2 Inft. 183. 
3 the Principal is Attvited or Convicted. Yet If the Acceſſary * 139, 
will, He may pray Proceſs againſt the Inqueſt before the Principal iS 4 Rep. 43. 
Attainted ; for Every Man may Renounce the Right which the Law 8 C. 221, 
allows. But the Courſe is, That If the Principal pleads Not Guilty, put. ch. 161. 
the Acceſſary ſhall alſo plead not Guilty, and may be tried By one p. 490- 
Inqueſt. But If 1 ok find the Principal not Guilty, They ſhall 
find the Acceſſary alſo not Guilty. © © 0 
4 If the Principal upon His Arraignment Confeſſes the Felony, and 4 2 Inſt 183. 
before Judgment, Obtains Pardon, The Acceſſary is thereby Diſchar- 4Rep 5717 
ged, becauſe the Principal was never Attainted. But See the 1 Kum. 
1 e as Principal ſhall not be Arraigned as Acceſſary be- · H. p. c. 
fore the Fact; But He may as Acceſſary after the Fact. But if He . 


is Acquit as Acceſſary, He may be Arraigned as Principal. 
t Acceſſaries Before and After the Fact are Puniſhable with Death. . Iaſt 138. 
[See Of the Benefit of Clergy, poſt]]] Dua. ch 161 
Sce the 2 & 3 Ed. 6. chap. 24. Concerning the Trial of an Acceſ- © 39% 400 
ſary in one County to a Felony Committed in Another County. 


By the 3 & 4 W. & M. chap. 9. If any Perſon ſhall" Buy or Re- 
 ceive Any Goods that ſhall be felomouſly taken, knowing the ſame to 
be Stolen, He ſhall be taken as r to ſuch Felony after the 
Fatt, and ſball ſuffer as an Acceſſary to the Felony after the Felony 


)%% /// ² . elk ß 

2 the 1 Ann. chap. 9. F the Principal be Condidt of Felony, 
Stands Mute, or Challenges Peremptorily above 20 Furors, The Ac- 
cefſary may be proceeded againſt as if ſuch Principal Felon had 

been Attainted, notwithſtanding ſuch Principal be Admitted to 

His Clergy, Pardon d, or otherwiſe Delivered Before Attainder. 

And ſuch Accęſſary Convicted, If He flands Mute, or Challenges as 
aforeſaid, ſhall ſuffer as if the Princi pal Had been Attainted. _ _ 
Buyers and Receivers Stoln Goods, knowingly, may be Proſccu- 5 

ted for a Miſdemeanor before the Principal is Cunvidted; which ſhall 
Exempt Them from being puniſhd as Acceſſaries when the Principal 
e , d / oat nee 

_ By the 5 Ann. chap. 31. V Any Perſon ſhall Receive or Buy know- 
 ergly 4 Stor: Goods, or knowingly Harbour or Conceal Felons, He 

ſhall be Taken as Acceſſi ary to the Felony, and being convitt ſhall ſuffer 
Death as a Felon. Aud If the Principal cannot be Taken ſo as to, 
be Convift, yet the Perfon Buying or Receiving knowingly may le. 
Proſecuted for a Miſdemeanor ; which ſhall Exempt the Offender 


From being puniſhed as Acceſſory, If the Principal be | afterward 
FFP 81 
i _ Ferlon Receiving or Buying Stol'n — 4 by the King's Mercy, Cc. 


— 


1 1 
— * * * 


| Obi now ef P rincipalis, Non poteſt eſſe 3 Ibid. 
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2 Cre. 41. Life and Member; which the Temporal Courts would not yield to, 


* 1ſt. 164, Bar. h Afterwards It could not be claim'd till after Conviction; be- 
Hob. 28g, Cauſe It is for the Advantage of the King as to the Forfeiture of the 


290 
Z Inft. 633. He may be acquitted, and then He will not need this Privilege. 
Hob. 28g, See 25 Ed. 3. Stat. 3. 6 4.] 1 After Conviction It may be Al- 

S. P. C. 138. 20 


Rap. 110. Of By Verdict, where the Felony was Notorious, and then the Clerk 
lob 8 was to be Degraded or kept in Priſon By the Ordinary. [See 23 H. 8. 
 Kely.38. chap. 1. and Of Appeals, Book 4. chap. 5.] tho the Ordinaries Even 


loft. 637. 1 Orders) ſhall be Burn d in the Brawn of the left Thumb before He 


238, 239- pitted to the Benefit of the Clergy, upon the ſecond Arraignment ſhall 


P P 
* 
2 N 

— * 


As Inſtitute of the 


- _ 


Book III. 
Pretence of pin Ons to His Goods: Stol'n, (5c. 6 Georg, chap. 23. 
For the Reward of Diſcovering ſuch Perſons,  . BOO on 
See alſo Of Arraignment, Book g. chap. 3. 


Of the Bene- III. 8 The Berefit of the Clergy was an Antient Privilege of the 
Aa ogg Church; where One in Orders claim'd to be Delivered to His Ordina- 
«2 Inſt. 633, ry to Purge Himſelf of a Felony. For the Pope Endeavoured to 
fich g“ Exempt the Clergy from the Juriſdiction of Lay Judges in Caſe of 
K<1y;99,100, but only in Part, (21g. ) as to this Privilege in Caſe of Felony. ¶ See 
vol, 192 et. 1. chap. 2. Art. Cler. chap. 15.] The Controverſy betwixt the 
Fcaæcleſiaſtical and Tempora! Juriſdiction being thus adjuſted, All Per- 
ſons that could Read were allow'd to be Clerks. For Heretofore 
Few were bred up to Learning, unleſs Thoſe that were Deſign'd fer 
Orders. But If the Party could not Read He was to be Hang d. 3 
Men that were Blind, &c. or Women (which By Any Diſpenſation 
could not be Admitted to be of the Clergy, Infidels and Hereticks, 
were not Allow'd it. But where It was Allowable, There were very 
few Caſes wherein the Common Law Denied it. [See izfra.]  _ 
This Claim of Clergy might antiently be made upon Arraignment 
and Before Conviction, or as ſoon as the Priſoner was brought ro the 


635. 


Lands and Goods of the Clerk Convict, and for the Advantage of the 


S b. 22 low'd as a Favour tho the Party does not claim it; yet others ſay, 


that the Criminal muſt claim it. When It was Allow d, The Clerk 
was Delivered to the Ordinary to make His Purgation. This Purgation 

was to be By His own Oath affirming His Innocency, and the Oaths 

of Twelve Compurgators as to their Belief of it, before à Jury of 

Twelve Cletks. If the Clerk fail'd in His Purgation, He was Depri- 

ved of His Character, whereby He became a mere Lay-Man, or He 

was to be kept in Priſon till a Pardon. If He Purged Himſelf, He 

| was ſet at Liberty. Sometimes the Delivery to the Ordinary was 

* 2 Inft. 638. k without Purgation, as upon Attainder by Confeſſion of the Felony, 


- * 


N. f. C a4. in Thoſe Caſes would frequently proceed to Purgation. 


By the 4 H. 7. chap. 13. A Convift of Felony (ot being within 


9g 233, ts Delivered to the Ordinary. 


H b. c. 230, Every Perſon (not being within Orders) which Huth been once ad, 


b 5. e ot" be adnrirted-10 it. But if One in Orders ats the Benefit of the 
Clergy the Second Time, He muſt ſhow His Orders, or His Ordinary s 


. " 8 . . r c 7 n n =þ 
p 4 * MCT > 7 3 . r FF LL en Ge, by 2 22 -U Sl i Ba 25 = LY » bY . 
N : 8 e OP AP Bains s 3 N 955 R 5 N SHS bs F EG J N ke Mes : | — 
d Pp 9 8 8 n A S N . n [Ye Eh! \ « 1 YL N N OI . * * ? * > : 
N £ WATTERS Area * n r TID ACS ID SEL Yoo bp 2 S BOSS * 2288 * TS 7 8 L £ . 8 7 : Was at 3 . n £ 
if MN? Ee 7 * we R „ rr , e ns N S * II ** 122 We 2 eee 8 4 7 os _— e Ir * # : 3 oe PS to: eb? N * © ” 4 F Th Iv 
33 W . PO TAN 8 © C ²˙—d' !!. EE ⁰ . CR 2 ̃]˙ a Ind. Ges W 22227 Tf nes Oe A 3 e F re ey TIS Fed HIPS Fu ee OED TREAT SIO Wars MII Fees / ILAELS 4. hee . 
* e Nb. * HEE S 7 * >, 3 EE S Set - Prot 34 T 3 i LAS. ö E (5 ® Ae ? ns Cote 08/53 Ss, BY 5 3 E ˙ A œ0ↄK . ET Ol N . Wh . 3 oe 
n N EE nad I REEL ns, EEE SPE FE WILT I OO Ot py d Ir Wh, nt PSA . . Es SE ge 7 St TOR IR LA Pea, os RIS ER its A F Ea. Erol . 0 8 e rs 3 0 EEE A INE I HL Te SR og eG A a 2 Ss In 
- $, 5 2 1 : * — EET 7 Be 7 r * 8 * „ Wks f 93 Lab 2 MEE ö n I > . e n n e 288 WH, W 3 3 . * N E * 25 RA 2 Poe N 
5 9 . N NN os . Ces Rt ag N — N 8 2 a * 5 sf RES NE $3 $ 5 N 2 88 WF 2 Den At nh» 2 4 e 
: . «Sev SUS 2 F N n „ n 1 EC £5 CCC 7 n 1 * 9 „ a Fr 272777 ; 1 555 ＋. 5 2 
5 8 k p , 5 8 n n TH IRE IE) r N ! 4 OOF OATS GOAL IS Rn; n 2 X55 Sr LOT ors 8s 22 n 2 888 ae "Wa N r ic 4 
PLES AF e : Py "Ie e A n x 9 K * 1 ” 


ws we + 


So that Clexgymen may have the Beneſit of the Clergy Twice, and 
ſhall not be burnt in the Hand, N 2 F 1 1 N X 


4 27 
4 51 * 
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2. Laue f England. e 


chap. 1. and 32 H. 8. chap. 1. But it is Reviv'd by the 1 Ed. 6. : 
chap. 1. „ It was the firſt Statute that was made for Burning ” 3 Iaft. 73, 


” His Clergy in Infinitum. g . 


3 Act, tho the Words are After Clergy and Burning of the Hand; for ''* 
the Pardon hath Diſcharged the Puniſhment. And if One Obtaineth a 
a Pardon before Conviction, He ſhall not forfeit His Goods, nor the 


To Go on with the Statute : 


 Telopies. 


the Clergy, and is Thought to be according to Law. 


Offence, for which a Man might Have the Benefit of His Clergy, She 
pon Her Prayer to Have the Benefit of this Ad) ſhall be forthwith 
 Bruru'd in the Hand, and kept in Priſon not Exceeding a Tear, [See 


Ta They are Excluded Clergy, if Convifted by Verdict or Confeſhon, . 
Shall not be admitted to the Bemefit theredf, 5 rf eſſion, 


After Burning and Allowance of Clergy, The a ad _ | Diſchar e 


It was allow'd tho! the Party was Convict by Confeſſion or Verdict, 


Landing Mute, G. till That alſo is taken away by Statute, as in tl: 


. 
: pe * * * 
oh „ ad 4a. is. * as " > * * g % 
* unn tt. 
. * 9 — 
r 5 a — 
* 


nenn een 


This Statute was Repeal'd, as to perſons in Orders, by the 28 H. 8. 


in the Hand, Vet it did not intend that the Burning ſhould be any 57; 
* of the Judgment, but only That the Criminals might be known ; Rep. 30, 
upon the ſecond Offence. For at the Common Law One might have 11. 


y the 18-Bliz. chap. 7. In Offender admitted 10 His Clergy, Af. 
ter Burning in the Hand, ſhall not be Delivered to His Ordinary, 
bur ſhall be Enlarged By the Court, or: be Detained in Priſon at 


Diſcretion ; but not longer than for one Tear, 


So that now Purgation is wholly taken away By this Statute. 
Ik the King Pardoneth the Burning of the Hand; It is within the 


* 5 Rep, 50, 


Profits of His Lands. 


* 


One admitted to His Clergy ſhall nevertheleſs Anſwer for All other 
But the n Practice is otherwiſe, as to Felonies within the Benefit of » Kelty. 4r, 

=p OSes 42. contre 
[See the 8 Elis. chap. 4. as to Felonies not within the Benefit of n 
)J cot age $f 


„ 


BY the 3 & 4 W. & M. chap. 9. If a Woman is convicted f an 


the 21 Fac. 1. or VVV 
Derſans Indiffed of Any Offence, for which by Pertue of any former 


| | Zhey ſtand Mute, or 
will not Anſwer Direttly to the Felony, or ſhall Challenge peremptorily 


This Statute Extends not to A peals * to Offences m FR Solo- | : 1 
er RN et eg 
„ Note, That By the Common Law where the Clergy was Allowable, * | 
or ſtood Mute, or Challenged above Thirty-Five. So that if a Sta- 
tute takes away the Benefit of the Clergy only upon Conviction by 
Confeftion or Verdict, The Benefit of the Clergy. remains to One 


Statute aboye-mention'd. 


2 


* 


N An Inſtitute of the Book III. 


— at. ** ” * 


By the 4 & 5 W. & M. chap. 24; If ny Woman 7s Convitted of 


a Felony, and hath once had the Benefit of the Clergy, 

cluded 15 upon a Conviction of any other Felony. BJ, foe 2 5 be Ex- 
By the 5 Ann. chap. 6. . If. Any Perſon Convitt of ſuch Felony, for 

which Hs ought to Have the Benefit of the Clergy, doth pray the Be- 

refit of this Jet; He ſhall not be Required to Read, but ſhall be puniſh. 


ed as a Clerk Convitt. And Perſons Burn'd in the Hand for Theft 


or Larceny may be ſent by the Fudges to a Honſe of Correfion or 


Morkhouſe, not teſs than Six Months, nor Above a Tear. 


So that Reading at laſt as well as Purgation is wholly laid aſide: 


The Burning is now taken for the Benefit of the Clergy, which Hath 


the ſame Effect as Purgation had before, 


Note, That a Lord of Parliament ſhall have the Benefit of His 
_ Clergy, tho' He eannot read, without Burning; but for the firſt Time 
only. [See 1 Ed; 6. chap. 12. and See of Perſons in Holy Orders, 


Ante in the 4 H. 7. chap. 1 3. | 


5 By the 4 Georg. chap. 1 1. Perſons Convitt of Larceny, 8&0, within 


the Benefit of the Clergy, may be ſent to the Plantations in America 
tor 7 Tears, inſtead of being Burnt in the Hand, | See Of Fnde- 


ment in Felony. Book 4+ chap. 5]. 


_ 11 nen sg 


3 Inſt. 114. 


H. P. C. 230. 


| Kely. 104. 


- 4 11 Rep. 37. 
H. P. C. 231. 


Indictment muſt be Malitioſe; upon the 8 Eliz. chap. 4. It muſt be 
_ Clam O Secrets, otherwiſe Clergy allowable. 1 TIE 


' RULES Concerning the Beef of the Clergy 


INAll e Felogies (Except for Robbing Churches) The Offender 
1 fhall Have His Clergy, unleſs It is Exprefly taken away By ſome 


Statute. = 


v Where Any Offence is made Felony By a Statute, The Benefit of 


Il. p. c 230. the Clergy is to be allow'd, tho the Statute ſays Expreſly That the 


Offender ſhall ſuffer Pains of Death. For the Benefit of the Clergy 


is ſuch a Privilege, that no General Words in an Act of Parliament 


ſhall take it away from the Offender. 


4 Where-ever Clergy is Taken away By Statute, The Off nce laid 


in the Indictment muſt be upon that very Statute, otherwiſe the Of- 
fender ſhall have His Clergy ; As upon the 3 & 4 Ph. & Mar. The 


c. I a Statute takes away Clergy from the Principal, It is not to be 


taken away from the Acceſlary; unleſs the Acceſſary alſo is particu- 


larly included. 


e. If one Hath His Clergy Allow'd, He may afterwards purchaſe 


Goods, tho' the Goods which He had at the Time of Conviction were 


Forfeited; * And He may Retain the Profits of His Lands that. ſhall 
ariſe afterwards. For by the Statute of the 14 Elis. chap. 7. Allow- 


ance of Clergy and Burning is in lieu of Purgation or Pardon, by 


Vertue of the Words He fhall be preſently Enlarged and Deliver d. 


t The Benefit of the Clergy, or Burning in the Hand, Reſtores One 


to His Credit; becauſe It cometh into the Place of Purgation at the 
' Common Law, which ſuppoſeth he might be Not Guilty, tho It 1s 


Hint- 


Contrary to the Verdict. See Of Evidence, Book 4. chap. 4) 


Fs, 


Chap 2. Laws of England. 


"= x efore that there were very few Caſes wherein the Com- _ 

1 3 the Benefit of the Clergy. It was Denied only in * 2 Taft. 150, 

High Treaſon againſt the King, Petit Treaſon and Sacrilege. And as The = 

10 Facrilege, The Ordinary might have allow d it if He pleas d. we C. 229, 
| oy * 1 1 5 3 Inſt, 114. 
Ed. 3. Stat. 3. chap. 4. Pro Clero, Every Clerk Convift * 

* fs rl - Felony (ot touching the Ring Himſelf) ſhall be 

Delivered to the Ordinary. e 5 hs 


N ** PEEL * 


* 


ant 


_—_— 


So that After this Statute There was Clergy in All Caſes but High 
Treaſon and Sacrilege. But now This Privilege is taken away by Ma- 
ny Subſequent Statutes in ſeveral Offences, which I ſhall ſet down 


Alphabetically. SON 2 +: "WM 


( Before the Fact Malitiouſſy in Petty "Treaſon, 
Murder, Burglary, Robbery in Dwelling-Houſes, 
„ or in or near the High-way, Houſe-Burning, or 
Acceſſory. 4 Burning of Barns wherein there is Corn or Grain. 
5 4 4.65 Ph. G. M. chap. 4. See under the Proper 
Heads; fra]! 5 
To Imbezil to the Value of Twenty Shillings, 
56 c. 22 Car. 2. chap. 5. [See Of Publick Felo- 
LCnies, Arte, chap. V 5 
To Acknowledge or to Procure To be Acknow- 
ledged (Being Acceſſary Before the Fact) any 
I' Fine, Recovery, Deed Enroll'd, Statute, Recog- 
„ nizance, BAIL or Judgment, in the Name of 
—_— 11 not Conſenting or Privy. 21 Fac. 1. 
Lo. | chop.1,26-, Jap the 4 5 W.& M. chap. 4. Fora 
leſſer Puniſhment, For Perſonating Bail before 
{ Commiſſioners in the Country, 
„„ „ Not Surrendring Themſelves, or not Submit- 
Bankrupts, ting to be Examined, and upon Their Examina. 
ee, "Yo nor Diſcovering How they Have Diſpoſed 
(of the Eſtates and Effects, &c. 6 Georg. chap. 24. 
Where the Mother hath Conceal'd the Birth, 
Baſtard Children.sſo that It Doth not Appear whether the Child 
os was Born Alive or Dead. 21 Fac. 1. chap. 27. 
5 Taking away Goods in Any Booth or Tent 
_ : tin any Fair or Market. 5 & 6 Ed.6. chap. 9. 
Soggny,” + e ET nds) 
I E4.6. chap. 12. 18 Eliz. chap. 7. Acceſſaries 
_<Before, 4 & 5 Ph. & M. chap. 4. Before and Af- 
Burning Houſes, & 23 H. 8. chap. 1. 25 H. 8. chap. 3. 43 Eliz. 
or Barns with ; collfirie before, 23 E. 8. chap. 1. 4& 


Armour. 
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Cn. 5 Ph. & M. chap. 5. 
Coprains, 8 See Mariners. 


: 


Wo Infitute of t the 


E 


Book III 


9 122» 


Above Twenty, If the Indictment be for Guch 


13 Offence, for which the Clergy is not allo qd, 
Ch alleng Fd Ju ] if the Party is Convicted By Verdict or Coufelicn 


25 H. 8. chap. 3. 4 & 5 Ph. & M. chap. 9 
36 4 V. & M. chap. 9. ee 9. . 


chxjaration. See Witchcraft, 


 Cut-purſe. 1 See Pick-pockt. _ 
Dee a; Eurol 7 4 1 a ;+ phe at in the Name of Another. Ser 
To Remain above a Month in Biglene or 
Egyptians. 1 16. 2 Ph. & M. chap. 4. 2 
with Them for a Month. 5 Eliz. chap 20. - 
1 2 4577 pai To acknowledge in the Name of Another. See See 


of Deeds, Sc. upon Seca oni og. 5 Elis. 
3 14. Of Bank-Notes, 8 & 9 M. 3. chap. 19. 
16.36. of Exchequer-Bills j & 8 V. z. chap. 31. 
16 78. 6 Georg. chap. g. . 9 1. Of Stamps, 9 10 M. z. 
TI | | chap. 25. 9. 59. 6 Georg. chap.21.4. 60. South-Sea- 
a nn inn WY Bondi, &c. 9 Ann. chap. . _ 4. h. 56. 
W . Lotter y-Orders, 12 Ann. cha 5 Georp. 
e 455 3. Bills on Aſſurance for Shi os ths 6 Georg. 


chap. 18. . 13. 295 ery at the Ene of chap. i. 
9 1 the 9 en, chap. 11. & 8 5 
10 Ann. chap. 19. 5 Georg. chap. 2. 6 Georg. 
| chap. 21. . 60, For Stamps on Cards, Dice, Linen, 
\ Silks, Paper, Leather, Cc. 


Helpin to StoP 496 Unleſs He Apprehends the Offender, Ge. In 
| Goods for Reward fome Cafes Ouſt of Clergy. 4 Georg. chap. 11. 


1 Ed. 6. chap. 12. 2 3 Ed. 6. chap. 33. 
Horſe i alu. Jae 15 85 and 1 32 Elis. chap. 12. 


In the Du eine. and taking to the Value of 
mins, e 


Robbery... 
Houſes, Ge. De | 
moliſhed by oh des Rioters. . 
oters. : $45 0” 5 
Feſuits.. 8 MS 86 Prieffs. 
'To A led e in the Name of Another not 
7 ndgnt ments. | a7 2 "Pai 1. 8 


Any Perſon Malicioully. 22 as 23 Car. 2. chap. i. 
lb, 1 


Counſellers, Aiders and Abettors are alſo Fe ons 
without Clergy. Ibid. | 


Maid.” £5 4 Ses Woman, 

| Captains and Mirindes Svacing to Ships and 

Deſtroying the ſame, 1 Aun. chap. 9. 
See 4 Georg. chap. 12. 


Fo, See Mreck, 


Mariners. 
4 | Munition. 


Maonition. Rl ©» To Unberil. See Armor. 


23 H. 8. chap. 1. 25 H. 8. chap. 3. 1 84 6 

Murder. is A 3 Hh 4 

R e chad. 12. 1 8 

e dere Ph. & M. chap. . 0 41. & M. chap 9. 1 Ann. 
Directly. chap. 9. 

Naval Stores. %. To Imbeꝛil, See Armour. 


Ordnance: 4 To Imbezil, See Armour. 


Clergy, 1 Ed. 6. cbap. 12. 4 & 5 Ph. & M. 
Nchap. 4. 8 Eliz. chap 4. 18 Elia. chap. 7. 22 Car. 2. 
chap. J. 3 & 4IW. & M. chap. . 


Outlawr JN. 


Taking above Twelve: pence from the Person 


' Pick-pocket. 2 & Secrete, 8 Blis. A. 4. 
8 fi & 12 M. z. thap. 7. and the Acceſſary Be- 


Piracy. 5 fore and After in 19016 Caſes to ſuffer as Princi- 5 


Cpal. [See 4 Georg. chap. 12.] . 
Plague. 4 See Quarentine. 
Poiſoning. 2 Of Malice Prepenſed, I Ed. 6. cha 5. 12. 


Popif Recu m. 
ain 5 0 135 Eliz. chap. 2. 


Pr ieſts and. Jer Thoſe who Receive, Relieve or Maintain : 


A Them knowingly, 27 Eliz. chap. 2. 


7 — Thoſe who Attempt to kilf or do Strike or 
Pri 0 _— Wound Hint in the Execution of His Office, 9 Am. 


& chap. 16. 


| Oparentine. 3 


1 
Rape. 4 18 El. chap Dot.” 
Recogni, aancc. 2 Wk Acknomladgs i re dene of Ade See : 
Rerevery, 1 CK "Fo Acknowledge tho Name of Another. See : 
Rioters, 4 | Georg. chap, 5. 3 


Robbery of C23 H. 8. chap.1, 25 L 8. | chap. 3. 1 EAC. 
chap. 10. Acceſſaries * 


N or Sa- chap. 12. 5&6 Ed. & 
erilege. ([ fore, 2 3H. 8. _ . 


0 


2h Es. chap. 3. . 6. 


Robbery in or 23 H. 8. chip: 
near the. moan, 5 * to! Rbbbxries in or near the 
way. Highaway,, 405 5 Phy * Me af 4. 1 


0 


Reo”. Robbery 


chap. 12. Accellaries Before, 4&5 Ph. & M. 


For an Offence not within the Benefit of the 
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Not Depatting the Realm within a Time LI. 
mited, or Returning without the King o DR, 
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23 H.8. chap. 1. 25 H. 8. has. 3. Ed.s 


Robbery in Dwel- Ia 12. 39 Eliz. chap. 15. 3 & 
ling-honſes, chap. 9. 10 G 11 . z. 3 23. 12 2 8 


Shops, Ware- See the Statute In Larceny from th H, 
houſes, Coach- ? Burglary, chap. 1. ante. "See Alſo * roy 


houſes or Sta- ſceſſaries, 23 H. 8. 1 I. 46 5 Ph. G M 


bles. | chap. 4. 3 & 41. & hap. 9. 
$554 55 41 chap. 9 10 & 11 Vz. 
Sacrilege. . $ See Robbery of Churches, 


Smugglers. 5% 7 Georg. chap. 


l Departing without Licence, i. 2 7. chap. EE 
| 3 H. 8. chap. 5. 2 Ed. 6. chap. 5 For Seducing 
| Soldiers to Depart, See 1 Ceorg. chap. 47. 


Soldier. 1 Wandring without Teſtimonial of a Juſtice "= 


the Peace, 39 Eliz. chap. 17. 
[For being of the * Religion, See F iGo 


lauch. 47. 
Ships. : Deſtroying, See Mariners. 
Stabbing. 17a. chap. Ko: | 
Statute. be 0 eee in the Name of Another, Fe 1 


5 Tranſported Fen 


long, Oc. Re- 
turning within 
the Time Limi- Mm 4 Georg: chap. 11. 5 5 Geog oops 5 6 Geo . 
ted, or being Re- Hap. 6 Georg. __ 2 ge. 
ſeu 4 when go-} 
ing tobe Tranf- 
75 ported. 1 


. 25 Ed. 3. chap. 2. Ser the Statutes in 2 
Treaſon . 95 reaſon, chap. 1. Concerning the Coin, A Pro- 


ant Succeſſion and Soldiers. 


„„ 23 H. 8. chap. 1. 25 H. 8. chap. . 
Treaſon Petit. % chap. 10. An * 4 465 ha 6 M. 
„ chap. „ 


Mitcheraft. 1 Fac. I, chap. 12. And . before. 


Cut or Stol'n from the Podten in the Night, 


IVoollen Cloth. 2322 Cur. 2. chap. 85. 
” "A Unlawful Exporters Returning After Tranſpor 
Hoot, ba Gc. 4 Georg. w_ 11. 


omen. 
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Stol'n, Having Lands or Goods, or being Heirs 
| Apparent; contrary to the 3 H. 7. chap: 2. ſhall 
not Have the Benefit of the Clergy, Nor Acceſſaries 
| before the Fact, 39 _—_ chap. 8 . FR 
Known Carnally under Ten Years of 8 
Women: Is Eliz. chap. 7. f „ 
Convicted of on Offence that was within Cler- 
gy, ſhall be Excluded the Benefit of the Clergy 

| upon Conviction of any other Felony. 3 6 4. 
'© Making Holes in any Part of the Ship, or Steal- 

Jing Any Pump, G c. 12 ABN. chap. 18. See 

(A Georg. chap. 12. i N 


=: + 7 | * 

« = 5 - 

3 - 

be 3 Ps 4 : 
FE 


Thus has the Benefit of the Clergy been taken away by an 
Parliament in Abridgment of the Common Law 


Ny the 3 & 4 W. & M. chap. 9. Perſons Indicted for Stealing 
Any Goods in Any County, and thereof Convifted, 8c. ſhall not 
| Have Clergy, if It appears upon Evidence J hat the ſaid Goods were 
talen in Any other County, and T hey ſhould have loft the Benefit 
of the Clergy, if They Had been Convified by a Fury in that 
SO OO ͤ ͤ ͤ᷑ᷣ᷑ůͥ tn was re ts 7 AT IT Sn 
72S T ran(cri 1 Certified By the Clerk of the Crows, Clerk of the Aſs 
fies, or Clerk of the Peace, of the Tenor of the Indidi ment, and of the 
Perſon's Having had the Benefit of the Clerg y, or of this At, to the 
Judges or Fuſitces in any Other County, ſhall be a Sufficient Proof 
I hat ſuch Perſon hath had the Benefit of the Clerg y, and of this Aft 
[See the 34 & 35 H. 3. chap. J J.. 
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CHAP 2H. 


Of Crimes Not Capital, And therein 1. Of Offences 
Againſt the Temporal Laws made for the & - #4 
Religion. 2. Of Offences immediately Againſt His 

Majeſty's Crown and nity. 3. Of Offences that 
are Hurtful to the King's People, or Againſt the Con- 
monwealth in ee, in Refpuf of Publick Juſtice, 


Public Peace, Publick Trade, rhe Health and Eaſe of | 


the King's Pep. 


'\RIMES No Capital are Thoſe for which (as I ſaid before) of Crimes 
is The Offender . ſuffer Death, ng Forfeiture of not Copital, 
ands or Goods, or Fine, or Corporal Puniſhment. _ 
Theſe Offences are Againſt the Temporal Laws made for the Sup- 
port of Religion; Againſt His Majeſty's Crows: and Dignity ; gr 
Eccz e e 


a" 4 


r BE IS = | 5 
- %˙ Cote 


» 6 " ne 0 = ”m— 
r . D e 8 *Der 


2 8 
3 
e * 


* IF 
2 CHER ETOP : 
8 . * — 
ws : nc . . 
rene re I NOS > ng G_t FE 


oa TT GETS Cn 2 
- ee 5 

5 COT <v. ag 

S TW 


„ 
E e 


396 


An Inſtitute of the Book III 


the Commonwealth in General, in Reſpect of Publick Juſtice, Publick 
Peace, Publick Trade, The Health and Eaſe of the King's People 
This Diviſion includes the Remaining Part of the Pleas of the Crown 
which ſhall be treated of in this Chapter. _ 


Of Off:nces I. Of Offences Againſt the Temporal Laws made for the Support 


Againſt Re- 


cap. 1, Igno- 


rantis Sacer- 


do. v. Blaſ- 


phemis. 


of * Religion. Theſe are Mitehcraft, Blaſphemy and Profaneneſ;, 


— Drunkenneſs, Bawdry, Hereſy, Simony, Offences Againſt the Fil. 
bliſhd Church. Ee needs 
"1. Of Miteheraft; [See Of Witchcraft in the Second Degree, chap, i, 
ante, and the Puniſhment of Impriſonment and Pillory for it.) 
: 20᷑. Of Blaſphemy and Profanenefs.. © rc 
*- LC he Blaſphemy (trom Bre Thy ein, Læderę Famam) is an Injury 
Belo Archive. Offered to God, By Attributing what doth not belong to Him, and 


Creature that which is Proper only to Gd. 
All Blaſphemy and Profaneneſs are Offences by the Common Law, 
and are Puniſhable By Fine and Imprifonment. — _ 
Concerning Blaſphemy, as puniſhable by Sratrte. 


by Denying what doth belong to Him, and by Attributing to the 


» By the 9 & 10 W. z. chap. 32. If Any Perſon, Having' made Pro- 
Feſſiun of the Chriſtian Religion, ſhall be Convicted in Any of the 
Courts of Weſtminſter, or at the Aſſizes, of Denying Any One of the 
Perſons of the Holy Trinity to be God, or of maintaining that there 
are more Gods than One, or of Denyiug the T ruth of the Chriftion 
Religion, or the Divine Authority of the Holy Scriptures, He fhall 


For the firſt Offence be Adjndged Uncapable of Any Office; and for the 
Second Offence ſhall be Diſabled to Sue Any Action, or to be Guar- 
dian, Executor or Adminiſtrator, or to take By Any Legacy, or Deed 


of Gift, or to Bear Any Office Civil or Military, or Benefice Eccleſi- 


 aftical, for Ever, and alſo ſhall ſuffer Imprifonment for T hice Tears. 


No Proſecution ſhall be for Words Spoken, unleſs the Information. 
be given upon Oath before ſome Fuſtice of Peace within Four Days, 


aud the Proſecution be within J hree Months after ſuch Information. 


Renouncing ſuch Erroneons Opinions in Open Court upon the firſi 


_ Oftence ſhall Diſcharge All Penalties. © „„ 
[See the 13 Eliz. chap. 1 2. 29 Car. 2. chap. 9. under the Tit. He- 


of God, and to 
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 Profaneneſs 95 procul d umd) is a Euretpee paid to, the Neme 
hings and Perſons Conſecrated to Him. Or a Con- 


temptuous Treating of Any Thing in which God's Name, or His Ho- 
| : 0 9 < 9 b 4 v0] ö x . = 


nur are ;Concemed. x ho ore 


* 6. 


Profaneneſs is puniſhable By Statutes ; For Reviling are 
0d, Gc. in 


Plays; Prophaning the Lord's Day, Curſing and Swearing. 


2 . N — 6 F* . a . Fer 
a * * 4 -4 4 o # 
: . 1 * * A, 6 * Cl L 4 7 
* 1 3 « P l 4 * % 1 d : 4 F 
1 * 4 ** 4 bs 0 7 
| re g * 4 1 
g ; . 3 — : — 5 1 2 - >; £3.00 4 mw Ry <2 "RE Bad eB * i OP — a 
* PE, 8" : IIS.” -— . 1 3 6 . — a 
— — — _— — — — —— MEER ly : 
4 ee eee eee e — 4 | = | 


bs 


4 


| | . | COLO = i 1 28 = 12 1 f WE 4 + | | 8 
 * Summa Ratio eff Que. pro Religione- facit. 5 Rep, 14. 10 Rep, 55. 11 Rep. 70, 
1 Inſt Za m on 3 at Pe 88 i 


N q A 


G n 


— Mat. 


1 4888 — 27 R De "WT? 


— 
9 8232 . 22 % I * Pre Ry 3 


2 


Chap. 2. Laws of England. 297 


For Reviling the Sacrament of the Lord's Supper: 15 


y. the 1 Ed's. chap. 1. 1 Eliz. chap. 1. To Revile the Sacrament 
of the Lord's Supper is Fine and Impri ſonment. „ 


For Prophanely uſing the Name of God, Gc. 


y the 3 Jac. 1. chap. 21. If Any Perſon foall in Any Stage-Play, 
Interlude or Shew, Feſtingly or Profancly uſe the Name of God, or 


of Jeſus Chriſt, or of the Holy Ghoſt, or of the Trinity, He ſhall For- 
feit Ten Pounds.; the one Moiety to the King, the other to Him that 


will fue for the ſame. e SKY | 
Por Prophaning the Lord D 


EZ of their own Pariſhes, on the Lord's Dh, for Any Sports whatſoever ; 
EZ wor Any Bull-baiting or Bear-baiting,  Interludes or Common Plays, or 
* other unlauful Exerciſes or Paſtimes, ' uſed by Any Perſons in their 
own Pariſhes, on pain that Every Offender, upon View of a Fuſtice, 
Confeſſion or one Witneſs, ſhall forfeit I hree Shillings and Four Pence 
JJ. EC Eg Sy 
Ny the 1 Jac. 1. chap. 21. 4 Shoe-maker putting Boots or Shoes to 
Sake on the Lord's Day, forfertr'3 5. and 4d. EEE 
y the 3 Car. 1. chap 1. No Butcher ſhall kill or ſell Any Fictual 
upon the Lord's Day in pain of 6 s. and 8d ec. „ 

. By the 29 Car. 2. chap. 7. (This Statute being more Full, and the 
Conviction made more eaſy) No Ant whatſoever ſhall Exerciſe 
Any Morldly Labour, Bufaneſs or Mork of their Ordinary Calling o 
the Lord's Day, (Except Works: of Neve fry and Charity, and the 

Drefſmg of Meat in Families, and the Selling of Meat in Viftualling 

Houſes) but ſpall Exerciſe I hemſelves in Duties of Piety&Publickly 
and Privately ; on pain of Five Shillings, if the Perſon is Fourteen 

Years old, And no Perſon ſhall publickly Cry, or Expoſe to Sale, 

| Fi 4 Goods whatſoever on this Day (except Milk,- which may be Sold 
before Nine in the Morni ng, and after Four a-Clock in the Afternoon) 
on pain of Forfeiting the ſame. _ DC ET 
Alſo no Drover, Horſ&Co mer, Waggoner, Butcher, or Higler, 
3 or Come to their Inn on this Day, on pain of Twenty 
7 Vi oo” —R in by View of One Fuftice, Confeſſion or One 
And no Perſons ſhall travel with any Boat or Barge, Except upon 
Extraor dinary Occaſion, with the Allowance of ſome Fuſtice of Peace, 
&c. on foo of Five Shillngs. In caſe of Inability, &c. The Offen- 
der ſhall be ſet in the Stocks Two Hours. But See the 11 & 12 JF 3. 
755 21. For the Allowance of Forty Vatermen to Ply on the 
1 hates, Oc. 9 Ann. chap. 23. For the Allowance of Hackmney- 


_ Coach-Men and. Chair-4 on Fe peek on” eh a 
Mortality.] Chair-Men to Ply. on Sundays Yun the Bills of 


_ By the 1 Car. 20 chap. 1. T here ſhall be no Aſſembly of People out 


a Any Perſon Travelling 3 3 x 
x T8 ng on the Lord's Day ir Robbed, The Hun- 
Greg Hall not be Charged, [See Of Robbery, chap. 1. ante.] 


No 
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No Perſon on the Lord's Day Hall ſerve Any Proceſs, &c. except 
in Caſes of Treaſon, Felony or Breach of the Peace. The Service if 
All ſuch Proceſſes ſhall be void ; and the Perſon ſerving the ſame foal] 


* 


 Hnſwer Damages, as if He had done the ſame without arrant. [But 
fee 5 Ann. chap. 9.] 1 ION 


For Curſing and Swearing. 


. By the 13 Car. 2. chap. 9. All Perſons in the King's Pay at a 
ſhall be puniſhed for Profane Oaths, Curſings and Execrations, a 
Court Martial fhall think fit. * < 


By the 6 & 7 W. 3. chap. 11. If Any Perſon Prophanely Curſes 


or Swears in the Preſence or Hearing of Any Juſtice of Peace of the 


County, &c. or fhall thereof be convicted by the Oath of One Witneſs. 
or Cort Non of the Party b For c Any uſtice E of Peace, Mayor, &c. 


The Party Offending. ball forfeit to the Ule of the Poor, (if Servant, 
_ Labourer, Common Soldier or Common Seaman) One. Shilling. And 


Every other Perſon Two Shillings. For the ſecond Offence Donble, 


and for the T hird Offence Treble; to be Leoied by Diſtreſs by ar- 


rant of One Fuſtice. If no Diſtreſs, the Party to be ſet in the Stocks 


One Hour for One Offence, Two Hours for. more than One, if above 
Sixteen Nears of Age. If under that Age, and He doth not pay the 
Penalty, He ſhall be whipp'd by the Conſtable by Marramt from the 


* 


Fuſtice, or By the Parent, Maſter or Gnardian in the Preſence. f 
the Cunſtable. „ TA 


The Pr oſecution 1 O this Aa muſt be within Ten Days after the 
Offers EE io: e OM 


Tie Conviftion muſt be before One Juſtice by the Oath of One 


Mitueſt. 


Ti Aft ſhall be Read by Parſons in the, Church the next Sunday | 5 


after Every Quarter day upon pain of 20 s. for Every Omi ſſion. Qu. 


How to be levied? 


T he 7uftices muſt keep a Book wherein they muſt Regiſter T heſe 


Cynoictiont, and certify Them to the Quarter-Seſſions. 


The Fuſtice ao Omits the Execution of this Act. orfeits 51. [See : 


g the 21 Face I. chap. 20. ] | 


3. Concerning Drunkenneſs. 


By the 4 Jac. 1. chap. 6. If Any Perſon ſhall be Drunk and Con- 


vitted thereof, He ſhall forfeit for Every Offence 5 s. to be paid wit 


in one Week after Conviction, to the Churchwardens for the Uſe of the 


Poor of the Pariſh: Upon Refuſal or Neglect to pay the Forfeiture, 


It is to be levied by Warrant from the ſame Court before chem the 
committed to the Stocks by the Space of Six Hours. 3 
One Convifted a Second Time of Drunkenneſs ſhall be Boumd iu 


_ Convittion ſhall be. If the Offender is not Able to pay, He ſhall be 


Ten Pounds, with Twa Sureties, te the Good Behaviour. 


Conſtables, Charchwardens, &c, ſhall be charged ou their Oaths to 


_ Preſent the ſaid Offences. _ 


T his Offence ſhall be Enquired V Heard and Determi ned, at the 
Altizes, Quarter Seſſirns and in Lest. 8 1 


* 
— 


Chap. 3. Lau of England. 399 
This Act ſhall not Reſtrain Eecleſiaſtical Furiſdiition, nor the Two 
wer(ities FS 45s | 
1 21 Jac. 1. chap. 7. Ore Iſitnels, or the Party's own Confe( 
fron, ſhall be ſufficient Proof of the Breach of the 4 Jac. 1. chap. 5. 
and the Oath of the Party that made the Voluntary Confeſſion againſt 
Himſelf ſhall be ſufficient to convict Any other. Aud diy Faftice of 
Peace within His Limits hath Power upon His own View, Confe ies? 
of the Party, or Proof of One Witneſs 3 Oath before Him, to coa- 
vift a Drunkard, as well for the Penalty of 5 s. as for the Binding 
of Him to the Good Behaviour according to the 4 Jac. 1. chap. 5. 


[See the 5 & 6 Ed. 6. chap. 25. 3 Car. 1. chap. 3. Concerning the 
Licenſing of Ale-houſes and the Punſhment of T hoſe that keep Ale- 
 bouſes without Licence.] 5 PS” 
[See 1 Fac. 1. chap. 9. 21 Jac. 1. chap. 7. 1 Car. 1. chap. 4. Con- 
cerning the Puniſhment of Alehouſe-kcepers, Inn-keepers, Vintners, 
or Victuallers, that ſuffer Any of the ſame Pariſh, or Auy Perſo7: 
whatſoever, to ſit Tippling in T heir Houſes. And for the Puniſhment 
of 'Thoſe that do fit 'Tippling in ſuch Houſes, See the 1 5 6 
chap. 9. 21 Face 1. chap. 7. and of Offences Againſt the Health and 


Eaſe of the People, poſt] 


By the 21 Jac. 1. chap. 7. An Alehouſe-keeper Offending agai uſt 
the 1 Jac. 1. chap. 9. or 4 Jac. 1. chap. 5. is Diſabled to keep an 
Mehouſe within TT bree Tears after... oi ono 
i 155 the 13 Car. 2. chap. 9. All Perſons in His Majeſty's Pay at Sea 
hall be Fin d, Impriſon'd, or otherwiſe puniſhed for Drunkenneſs, 
_ Uncleanneſs, &c. as the Court Martial ſhall think fr. 


Note, That Profanation of the Lord's Day, Swearing, Curſing 
and Drunkenneſs, and other Lewd and Diſorderly Practices, are uſu- 
ally Puniſhed By a Juſtice of the Peace. But They may be Preſent- 
46GG44JJ½y4400m ęñm ̃ñv,,ĩͤ on EN Ct ge. 

4. Concerning Bawdry, VVV 

_ Y Tho' Adultery and Fornication are puniſhable by the Eccleſiaſti- 7 3 laſt. 205. 
cal Law; yet the Keeping of a Houſe of Bawdry, Stews or Brothel- 1 5 
houſe, being as it were a Common Nuſance, is puniſhable by the 
Common Law upon an Indictment, by Fine and Impriſonment. 

And thoſe that are vehemently ſuſpected for Reſorting to Houſes 
of Bawdry may be Bound to their Good 2 Behaviour, as well as Com- * Dalt. ch. 
mon Whore-Mongers and Common Whores. For Adultery and For-; * 
nication are Offences Temporal as well as Spiritual, being Offences 
prejudicial to Men's Bodies and Eſtates as well as to their Souls, and 
highly deſtructive of the Publick Government, * But If one is Indicted * Poh. 21. 
for Frequenting a Bawdy-Houſe, or for Inticing an Apprentice to a 1 

Bawdy-Houſe and cauſing Him to ſpend His Maſter's Money, It muſt 
Appear that He did know it to be ſuch a Houſe; and It muſt be Ex- 
preſly Alledged That It is a Bawdy-Houſe, and not that It is Suſpect- 
ed to be ſuch a Houſe. 5 A 8 5 pf 
, 2 By the Cuſtom of London A Conſtable may Enter a Houſe, and *3 Inft. 206. 
Arreſt a Common Strumpet and carry Her to Priſon. And by the 
Cuſtom alſo ſhe may be Carte. Es 5 I . 


2 I IE - ro nn. 
p 


An Inſtitute of the Book In 


s F. N. B. 
269. 


© All Open Lewdneſs, as was that of a Perſon who expoſed Himſelt 
Naked to the People from a Balcony in Covent-Garden, Gc. is In. 
dictable at Common Law. One was Fined for this Offence 2000 


Marks, committed for a Week without Bail, and to be of the Good 


4 3 Inſt. 40. 


6 P.C::3, 4. 


Behaviour for Three Years. 
F. Of Hereſy. : 1 
Here(y (Alpecis, Optio or Electio) is an Opinion Repugnant to the 
Doctrine of the Chriſtian Faith, Obſtinately maintained and perſiſt 
ed in By ſuch as Profeſs the Name of Chriſt, There is no Expreſ; 
Statute that does Determine what ſhall be called Hereſy. 4 Yet be- 
cauſe the 1 liz. chap. 1. directed the High Comiſſion Court (which 


is now Aboliſhed) Jo Reſtrain it To what Hath been adjudged ſo | 


Buy the Authority of the Canonical Scriptures, or By the firſt Four 
General Councils, or By Any other General Council wherein the 
ſame was Declared Herefy by Expreſs Words of Scripture, or as ſhall 
hereafter be Determined to be Hereſy By Parliament, with the Af. 


Finch. ch. 
25.5. 219 


8 for Hereſy. This 1s By the Common Law, And, FLY 


ſent of the Convocation, This may ſerve for a Direction to other 


Judges; but It is not Obligatory, _ 5 PR 
The Temporal Fudge cannot Have Cognizance of Any Perſon 


for Hereſy By Indictment or otherwiſe. Some ſay poſitively That an 


* * Heretick may be Convicted before an Archbiſhop and Biſhops and 
„ C. 4, 5. 


the Clergy at a General Synod or Convocation. ( 900 But It is al- 
lowed That They may Declare what Opinions are Heretieal. And 
that the Archbiſhop or the Biſhop of every Dioceſs may Convict Any 


By the 23 H. 8. chap. 9. Every Archbiſhop may Cite Any Perſon 


Dwelling in Any Biſhop's Dioceſs within His Province for Herely, 


If the Biſhop or other immediate Ordinary Conſents ; or If that ſame 


Biſhop, or other immediate Ordinary, or Judge, do not H. Duty in 


puniſhing the ſame. 


* 5 Rep. 58. | 


3 Inſt. 43. 


De Heretico Comburendo, Grantable out of C 
| H. P. C. 35. 


But yet The Temporal Courts may Incidently adjudge whether any 


Tenet be Hereſy or not; f as in a Hare Impedit, If a Biſhop pleads 


that He Refuſed the Clerk for Herefy, He muſt ſet forth the Particu- 


lar Hereſy, that the Temporal Court may Judge of it, after a Con- 
ſultation with Divines. Upon this Account I thought it not Improper 
tome . ↄ PPP ̃jñ ß En 


By the 13 Eliz. chap. 12. If Any Perſon Elelefaſtical, or which | 
hath an e maintain Any Doctrine contrary 
or repugnant to Any of the Thhirty-Nine Articles of Religion, and 
being thereof Conven'd before the Biſhop or Ordinary, ſhall perfil 
therein, or after Revocation thereof ſhall again affirm the fame, Þ 


ſhall be Laaful for the Biſhop or Ordinary to Deprive Him. 


The Puniſhment for Hereſy ny Burning by Force 95 the Writ 
HANCERT, uot 
Certificate of ſuch Conviction, But, BEET Fond nn) of bs 


: By the 29 Car. 2. chap. 9. The Vit De Hæretico Comburendo, 


' with all Proceedings thereon, and All Puniſhments by Death, in pur 


fuance of Any Eccleſiaſtical Cenſures, are utterly aboliſhed. 


Yet 


—_ {ono or Exchanges o 


= 
+038 


Chap. 3. e e \ 


and not according to the King's Books. 


Publick Tir; 


4 4 
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ag 
” 


1 


vet By the Canon Law An Quſtinate Heretick may be Excommu; 


aicated; and is till liable to be Impriſon'd upon the Writ De EX 


A -ommunicato Capiendo, till He makes Satisfaction to the Church. 
(sse the 9 C. 10 . 3- chap. 32. ſupra, Tit Blaſphemy] | 


. 


" 6. Simon] is a Promiſe or Actual Payment, or Receiving of ſome 
Temporal Thing for that which is Spiritual, or annexed: to a Thing 
that is Spiritual. Thus It is Defin d by the Canoniſts - but by our 
Statute Law It 1s thus Deſcribed and Puniſhed. For, ' 


any Promiſe or Aſſurance there, direttly or-indiri@ty, do Preſent or 


Collate any Perſon to a Benefice or Dignity, Every ſuch Preſenta- 


40¹ 


tion, &c. and Every Admiſſion thereunto, ſhall be Void, and the King 


ſhall Preſent or Collate. for that Turn. And Every Perſon that 


hall Give or Take ſuch-Reward, or take or .make ſuch: Aſſurance, 


ſhall Forfeit the Double Value of. One Tear Profit of ſuch Benefice 


be Incapable to Enjoy the ſame. 


or Dignity ; and the Perſon taking. ſuch Benefice or Dignity, ſhall | 


\ 
4 * 
K 2 


More, h That the Statute doth not make the Promiſe or 


Aſſurance 


void, but the Preſentment, &c. And that if an Uſurper Preſents or 
Collates for Reward, c. the King ſhall not Preſent, but the Right- 


ful Patron. If the Patron only is Corrupt, und the Preſentee not Pri- 


is only Diſabled. 


I be Double Value ſhall be reckoned according to the true value, 


There is more in this Statute concerning 98 
king of a Miniſter, 5 Inſtitution and Indu 


by 
2 * 


vy or Conſenting, He is not incapable of the ſame Living, tho the : 
Preſentation and Benefice is void; for the Perſon ſo corruptly giving 


t Ordaining or Ma- 
T:0n, Corrupt Re- 
| of Benefices, and Corrupt Election or Re- 
e of Scholars, Fellows, &c. in Any Church Collegiate or 
Cathedral, College, School, Hoſpital, Hall, or Other Society ; but 
L have taken Notice of Theſe Clauſes in other Places; tho? Sir Ed- 


ward Coke comments upon All theſe Clauſes in His Chapter O, Simo 


* and Corrupt Preſentations, 3 Jaſt. 153. [See Of Parſon; Book r. 
chap. 3. The Statute of the 31 Elia. under Pit, Corporations, Book 1. 


chap. S. Th 


* Tha 1 * ** 


.7. Offences Againſt the Eftabliſh'd Church 


are By not. uſing the 


"> Py AgJerce:pr Now:Conformity to the Eſtabliſhed Church. 
. By act aſing the Publick Lirurgy, or By. Ridiculing it. 


% « * 


3 % "> 
„den 1 * 
8 \ 


2 ſuch Church, or other Place where He: ſhould Uſe the 


Jon; - Uſe Any other Form, or ſpeak Any Thing in Derogation of 
575 75 a B DOR, . Df Any. Thing theres contaiued, all forfeit For 
, Halt Offence One Taer.sProfit gf All His Spiritual Promotions, 


n N % on 
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N IB ; Statutes concerning. Advowſe 07S Preſentative, Collative 5 
"hi et 16. 12 Aut. Sell. 2. chap, 12. Tit. Advochſoms, Book 2. 


% or By Ridiculing it, By not Receiving the Sacra- 


290558. 0 AM #44 KY u 72980 „ Nin <2. | 
5 the 1 Eliz. chap. 2. h. 4. % Auy Parſon or other Minifter 
whatſoever, &c, that ought to ſan the Common. Prayer, &c. ſhall Re- 
Fuſe to Uſe it i | ; 


! * 
by 
$ i 
. 
1 
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by 
i 
$0 
i% 
* 


* * 1 «hs —_— FT I EY — Ls. r 


An Iaftiture f the Book III 


wb 4 . 


Speak any 
an Miniſter ſay the Common Prayer Openly in Other Form, I; 


' Choſen to Any Office of Magiftracy, Place of Truft, or Other Employ- 


_ next before His Election. In Default there every ſuch Election or 
Place ſhall be void. Moreover upon the like Penalty every Perſon ſo 
Elected and Placed ſhall take the Oaths of Allegiance and 

at the ſame Time, to be Adminiſtred by the ſame Perſen, when the 

Oath for the Due Exec 


after the Election, ©] Pee 
By the 23 Car. >, chap, 2. All Officers Civil and Military (except 


Auimancr, in ſome Publick Church, upon the Lord's Day immedi: 
hall take the ſaid Oaths He ſhall Deliver a Certificate of His Re- 
 Church-warden, and make Proof thereof hy "Two Credible Wirneſes, 

Office; and every ſuch Place ſhall be void, and the Offender foal for- 
Feit 500 l. except Feme Coverts, Infants under the Age of Eighteen 
Overſeers of The Poor, &. 0 % 
u is made 4 Queſtion, Whether a Pargchial Miniſter ma He: 


and be Six Months Impriſozed ; and for the Second Offence ſhall be 


he Furiſdiftion x the Eccleſiaſtical Conrt is ſaved. = 
9. 9. If Any Perſons ſhall in Plays, Songs, or other Open Wii, Wi 
"ng in Derogation of the [aid Book, or Procure or Is 


ſhall forfeit a. Hundred Marks for the firſt Offence, and Four Hun. 
dred for the Second, &c. and for the J hird Offence He ſhall forte 
All his Goods and Chattels, and ſuffer Impriſonment for Life. 
2, By not Receiving the Sacrament of the Lord's Supper. 
By the 13 Car. 2, Stat. 2. chap. 1. . 19 & 12, No Perſon ſhall be 
ment, relating to the Government of Any City, Corporation, Borgugh, 


&c. who ſoall not Have Receio'd the Sacrament of the Lord's Supper, 
according to the Rites of the Church of England, within One Tear 


Fupremacy 


cee 5 Georg. chap. 6. For the Repeal of the other Oath and the 
Dae een ee nut e e 


gien of the ſaid Offce fall be Aluiniſrei 


Thoſe that Have Offices of Inheritance, where ſufficient Deputies are 
appointed) and All who Have Any Salary or Wages by Reaſon of Fl To 
Traut from the King, (except 2 as ſhall be Game for Paluable 
Conſideration for Life or Tears, and not Relate to 4ny Office or 
Place of Truſt) ſhall take the Oaths of Allegiance and Supremacy, 
and Teſt or Declaration in the ſaid Act mentioned the next Term dt. 

ter Their Admittance, in the King's Bench or Chancery, or at the 
next Quarter - Seſſions; and d and Every Perſon ſo to be Admitted 
all Alſo Receive the Sacrament of the Tort s Supper, actording ts 
the Uſage of the Church of England, within Three' Months after Hs 


ately after Divine Service and Sermon; dnd in the Court where H 
ee e ſaid Sacrament, Under the Hand of the Miniſter aud 


* 


pon Penalty of Being ipſo facto adjudged incapable to Have the faid = 
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8 * LES 5 W e 885 Fay ER n E LT ENS NO TINO. ET. Wr S err 252 3 - - 7 (eB 5 5 2 2 . 7 * 2 ef: 
> See a MI > 4 8 DALE 3 * _ Sed NN E . 2 EE A VVV ES as wy E 7 4 « oh . N . Ne ** . 3 L N FL . «+ FY 8 . r T SHE» 1 > 3 . 
9 Sub — n r SHIT RE! * E ˙ A 1 e oe e n K n 8 5 Le DET F 22 „„ 8 88 ur Ene e 9 A Ant A Ee, rh ny ED 3; 2 ey 211 SAT *. «x _— LR SLE 3 e . ne ws 7 
p bers Os 8 R A If CR ee SEEN Ra 55 J Er AGES I ET ns oe RT Ed a ite SAGE FONT 8 $50 5 3 * Bu Ba ; wy rtr... . . E N . N S 3 EAR NE 7 E 4 SEL A 2 ; 
: £ $.4 7 £2 n 7 5 . 4 F n 5 r * 2 * n © Fe, 1 ö x 5 . 2 1 o er ets 42 Pet ; 2 « 7 
8 A » 4 . 7 . 7 * * 7 - F * I 5 8 5 
4 p K K . K N a R 2 J 9 —— * * „ 8 ” * \ 


Tears, Perſons of Non-ſane M . or on the Seas, or beyond Sea, 
&c. and except High Conſtables, Petty Conſtables, Churc warden 5 


* 


fuſe to Adminiſter the Sacrament to One that comes to be Qualified 
for an Office, tho an ill Liver, Heretick, Schiſmatick, &c? But By 


4 


| — — — — — ä 
6 ö ! 
chap. 3. Lau of: England. 
N | , * | | "4 ain | NG 1 —— | . 


the 1 Ed. 6. chap. 1. and the Nubrick before the Communion-Ser- 
vice in our Litarg 3, An Abſolute Right of Admiſſion to: the Sacra- 
ment ſeems to be Denied to ſuch Perſons; and that an Action of the 
| Caſe will not lie againſt the Miniſter who Refuſes upon good Cauſe, 
| when He has enquired into the Fitneſs of the Perſon, and Finds that 
4 He comes Only to ſerve: a Tum. [See the 1 V. & N. chap. 18.] 
= i Whether the Places of Thoſe that have Juriſdiction being + + Lev, 18. 
Fl void, The Acts of One under. ſuch Diſability, while He was in the 20. 
Office may be Valid ? Many Innocent Pexſons might ſuffer if They 
were not Valid. Therefore By Reaſon of the Inconveniencies that 
would follow, The Rule Orod fieri non Debuit, Fattum Valet, 
may here take Place, [See the 1 Ed. 6. chap. 1. $. 7. 5 Georg. 
chap. 6. For Quieting Corporations] )] re ns 


3. By Abſence or Nom Conformity to the Eſtabliſb d Church, 

Ay the 1 Eliz. chap. 2. Every Perſon ſhall Reſort to His Pariſh» 
Church or Chapel upon Every Sunday or Holy-day, or. upon ſome 
Reaſonable Let to ſome other Pariſh-Church, and then and there 
ide Orderly and Soberly during the Time of Common Prayer, 

Prenching or other Service, upon Pain of Puniſhment by the Cenſures 
of the Church, and upon. Forfeiture of Twelve-pence for every ſuch 
| Offence, to he Levied hy the Church-wardens for the Uſe of the Poor 
y Diſtreſs. © [See 3 Fac. 2. chap. 4. $. 27. ] 5 


h s i F 


| Here are Three Offences in this Clauſe, 1. Abſenting from Church. 

2. Not Abiding there till Divine Service and Sermon is Ended. 

3. For not Behaving Themſelves Orderly and Soberly while there. . 
E He that miſſes Morning and Evening Prayer is within the Sta- Dit. ch. 


= tute; for it ought to be an Entire Day and Entire Service. % 183, 
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2 the 23 Eliz. chap. 1. Every Perſon, above the Ae of Sixteen 
Nears, not repairing: to Church according to the 1 Eliz. chap. 2. ſhall 
forfeit 20 1, 2h Convittion, to the King, for every Month they ſo 
/ e cans 


* 8 x Woke. 3 T5 1 | 
oY. 8 
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This Act is conſiſtent with the 1 Eliz. chap. 2. and the Forfeiture 111 Rep 63. 
of 'Twelve-pence and Twenty Pounds may ſtand together; tho the ** Bee: 1, 2. 
laſt is to the King and. the Other to the Poor. 2 575 . 722 . | 
The Month'ſhall be computed, not by the Kalendar, but by 28 
Days; for the Statute ſpeaks Generally of a Month. [See Of Lapſe, 
| Book 2. chap. 2. and See the 29 Eliz..chap. 6. 0.4: 3 Fac. 1. chap. 4. 
g Concerning the Forfeiture of 20 J. for Every Month after ſuch Con- 
viction until he ſhall. Conform and come to Church. Where If the 
Offender makes Default of Payment, The King ſhall ſeize and enjoy 
His Goods and Two Parts of His Hereditaments, Leaſes and 


5 
” As Sos r 
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 _ Copyhold Lands are not within the 29 Eliz.nor3 Fac. 1. becauſe 
It would be prejudicial to the Lord in reſpect of His Services, G c. 
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' Quod Fieri non Deber, Fall un Valet. 5 Rep. 38. 
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An lnſtitute of the Book III 

% ↄ A ¹¹w¹ ¹·⁴umA ˙ ͤ 7 ˙ ·˙ n C 2 8 0 I 
e 3 Jac, 1. chap. 4. He that ſhall Retain, \pr-heep.in , 
Houſe, Any Perſon (except His Father, Mother, Mard, or. Priſoner 
who ſhall not go to ſome Church, &c. ſhall for every Month» thn . 
Hall keep ſuch Per on forfeit Ten Pound 5 Nn N 1.00 e 
c 2 obama rT; -7 


Sa an CON 001 21 041441015 al abs dy, 
The Statutes. concernin 


| ning Popiſh Recuſantr;- hewing) what. Fi. 

Foeitures, Difabilities, and Inconveniencies They are liable to Above 

All Others, are the 23 Elis. chap. 1. 35 Elis. chap. 2. 1 dd. f. 

thap. 1. 3 Fac. 1. 179 5. og 1. chap. 6. 3 Car. n. chapl 2. 

30 Car. 2. Stat. 2. chap... 1 V. C. M. chap. 9. 1 V. & M. chaprsꝶ. 

FT: . 5 M. chap. 26. 11 & 12 WW. z. chap. 4. 12 Ann. chapi ij. 

1 Georg, chag. 13. 1 Georg. chap. 55. 3 Georg. chap. 18. 6 Geo 

chap. And the Statutes ſhewing By what means They may fa 

Diſcharged from the Forfeitures, are the 23 Eliz. chap. 1. 29 Elis. 
chap. 6. 1 Fac. 1. chap. 4. 1 V. & M. chap. 18. 6 Georg..chap. 

[See Nelſons Office of 7. P. Tit. Recuſancy, Hawkins's Pleas of the 
_ Crown, Books. chap. I 2, 13, 14, .15- and Of Promunite, pot. 
But as TO PROTESTANT DISSENTE RS fro 

the Eſtabliſhed Church, The 1 J. & M. ahh. 18. Hath Repealed 

the 23 HFlis. chap. 1. 29 Eliz. chap. 6. and 

I Elis. chap. 2. whereby All Perſons are Required to Reſort to theit 

Pariſh- Church, or ſome Uſual Place of Common Prayer, &c. By 

which Statute alſo The 3 Jac. 1. chap. 46. 5. and All other St] 

tutes made Againſt Papiſts (Except the 25 Car, 2. chap. . 2. 30 Kur.. 

chap. 1.) are Declared not to Extend to Any Perſon Diſſenting from 

the Church of ENGLAND, either Teachers or Hearers, that 

ſhall Take the Oaths, Oc. and O ALIFY Themſelves, as, is 

Re uired By the Act. BH Winter) 25 4 1 CC BY 

5263 0 of This Act is commonly :call'd the A of Toltration;''and'is to this 

167 Effect, (vig.) ien ine ee 141.1 125 9 6 aue 710 2920 


F FAS 
* By the 1 W. & M. Seſſ. 1. chap; 18. Neither The Js of the: 
Fiz, - aud the 29 Eliz. and the Clauſe in the 1 Eliz. whereby "A 
Perſons are required to Reſort to their Pari ſh- Church, &c. Neither 
the 3 Jac. 1. nor any Statutes made Againſt Papiſts or Popifh\Recuſants, 
| (except the 25 Car. 2. chap. 2. the 30 Car. 2, chap. 1.) ſpall be con- 
 flirued to Extend to Any Perſon \Difſenting:;from'the'Church of Eng- 
laid that fhall take the Oaths of | AMlegiance i and. Supremacy: ' [See 
1 V. & M. &.. 1. chap. 8. 1 Georg: ann and male and ful. 
ſcribe. the Declaration aeutioned in the 30. Car. 2. chapif. at the 
Ouarter=St fo 30D. £530, 7546190953 canogt 930747 D07 10] 4 oY 
* Provided, I hat I, An) Aſſembly of. Proteftant Diſfſenters Hall be 
bad in any Place for Religions Worſhip, or am) Preaching: be thert 
with the Doors loc d, &c. They ſball have nd Benefit of i this: Tine: 
Nor i the Place of Meeting 15 not ' Certified to the Biſbop or Archi. 
Beacon, or to the Fuſtices of Peace in Seſſions. 07-1. bt: 1B aho344 11 
Diſſenting Teachers that ſhall make and ſubſcribe the Declaranon, 
and take the Oaths aforeſaid at the Quarter-Sefſions, and ſulſeribe 
the Articles of Religion, except the 34th, 35th, and zeth Articles, 
and Part of the 20th, ſhall not be liable to Any Penalties mentioned 
iI the 17 Car, 2. 22 Car, 2, nor 13 &14 Car.. 
e 5 eee ibap⸗ 
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Anabaptiſt Teachers iuuſt ſaulheri be the. Articles af Religion: c. 
92 eee Extepted, und alſo bxæuept Partiaf the 27th Article 


pr” Iu that" Scruple the taking Au) Outh muſt make and ſulſoribe 


bly 


anl. ſaliſcriber the. ſaid Out hir, \ Declaration; 8c. and ſhall be Di 


charged of A Penaltit t incurr d by a Penal Statute. And If He be 


once Daly Qualified, Hr nun Officiate. in Any Congregation. im Ano- 
then: County; ſo as the Place be certified, ke. wel 

Byrbe 5 Gr 
Diſſenting Meeting in their Petuliar Habits, or attended with. their 
. Enns Han to their Offices, on pain of Diſability to Hold Any 
Geer . enn, v tii) 
Wm the 23 Elix. chap. 1. . 16. No Corporation or Other Perſon: 


* 


ball. ren or maintain d School maſter which docs not conſtantly re- 


pair to the Church; or 1s not Allow'd by: the Ordinary; in pain of 


10 1a Month; and ſuch Schoolmaſter ſhall be Diſabled for ever to 


teach Youth; "anal ſuffer a Tear's Inpriſonment. 


\ Byithe: 1 Jac. 1. chap. f. g. 9. No Perſon ſpall be a Schoolmaſter. 
in Any Place out of the Univerſities," except it be in ſome Public 
Granmmar-Schook, * or ſome: Gentleman's. Houſe that is no Recuſant, 
aul erer the Perſon he Litenſed by the Ordinary; on Pain, that as 
cell the Schodimaſter at the Party that Netaius Him, + ſhall. each of, 
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Them for every» Day fotfeit Forty Shilling. 


the 13 & 4 Car. 2. chap. 4. 0. 11. Exery School maſter keep- ©; 
Hub Tutor in Any Pri- 
vate Family, ſball fubſcriat' the Declaration, (viz.) That He will 
Conform to the Liturgy of the Church of Eugland as it is By Law 
Eſtabliſn d, and unleſs He be Licenſed by the Ordinamy, and hath. 
ſubſcribed the ſaid Declaration, He ſhall for the firft Offence ſufter 


ing Any Publick or Priviite' School; aud Ener: 


= Thret Months Imprifonment;. &. | See' Can. 77, 79. 
ee 12 Ve 3. chap, 4. . J ken gen dcn. 
2 , keeping School, or of Taking upon Himſelf the Education or 


tual Impriſonment. | 


if Any Popiſh Parent, 3 a Proteſtant: Child to : 1 


2 Hs or” all. Refuſe 210 A 


By the 12 W. 3 
England hall Join in Communion with the Church of England. 
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chap. 4. Magiſtrates muſt not be Preſemt at an, 
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he Lord Chancellor upon Complaint may make Order 
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- Chap. 2. }hoſoever'\ ſhall come to the Crown of 
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Againſt His 


— 


Book III 
By the 5 Ann. chap. 5. The Statutes of the 13 Eliz. char. 
the Miniſters of the Church of England to be 0b Sound Reitz 
on; 13 Car. 2, chap. 3. For the Uniformity of Publick Prayers, &e 
(other than ſuch Clauſes as Have been Repealed) and All other Ka. 
 tutes for the Preſervation of the Church of England, are made Per- 
 petnal,” and to be in force for Even. 
And Every King and Queen hereafter at their Coronation ſhall Tat, 
aud Subſcribe am Oath to Preſerce the Settlement of the Church 9 
England, and the Doctrine, Diſcipline amd Government thereof with. 
in the Kingdoms of England and Ireland, and the Territories there. 
unto belonging. And This Afi ſhall be held a Fundamental and Ef 
fenrial Part of the Union betwixt the Two Kingdoms of England ang 


a. — ts es. te, 


Of Offences II. Offences immediately Aainſt His Majeſty's Grown and Digi- 


n——— ty (that are Not CO are Miſpriſiom and Præmunire. 


el . ® Miſprifion (om Meſpris, Neglect or Contempt) ſignißes in 


| Crown and our Law a Neglect, Overſight or Contempt. Miſpriſſon is included 


„ Every Treaſon or Felony ; and where Any One hath Committed 


mz Inſt 36. 


Dali ch. 14. Treaſon or Felony, The King may Order that He ſhall be Indicted 


1 . for Miſpriſion only. But in Legal Underſtanding Miſpriſion is when 


140, * One knoweth of Any Treaſon or Felony and concealeth it. In a lar- 
H P. C. 127, ger Senſe, It is taken for many Great Offences, which are neither 


Tr . Treaſon nor Felony, or that are not Capital, but come very near to it. 


2 Inſt, 1 Th 
1 Miſpriſion may be Either By Osriſſon or Commiſſion. — 
I. By Omiſſion, in the Caſe of Treaſon or Felony. In the Caſe of 
Treaſon, when one doth know that Another hath committed Any 
ſort of Treaſon, and doth not Reveal it to the King, or His Privy 
Council, or To ſome Magiſtrate, That the Offender may be ſecured 
and brought to Juſtice. This Bare Knowledge and Concealment was 
* ;Ioft. 138, High Treaſon at Common Law. 9 To know and Aſent with Any 


140. Outward Act that ſhews an Approbation of it, makes it High Trea- 


H. F. C. 125. 2 , We 7 
Kely. 19, 21, ſon; as where. One, Having Notice of a Meeting of Conſpirators 


22, 


Againſt the Government, goes into their Company, and Hears Their 
reaſonable Conſultation, and Conceals it, &c. One that is only 
Told in General, that there will be a Riſing, without knowing the 
Perſons or the Place where, Cc. may Conceal it. 1415 See Princi- 
By the 1 & 2 Ph. & M. chap. 19. 4'Concealmont of Any High 
Treaſon ſhall bs only Miſprifion of Treaſon." 
[This thn i to ho undrtnd of e Bars Knowodge only and Cv 


cealment. 


2x Inft. 62 P If High Treaſon is diſcover'd to a Clergyman in Confeſſion, He 


- ought to Reveal it: But not in Caſe of Felony. 


By the 13 Eliz. chap. 2. Concealers of Bulls of Abſolution from 
Rome, are guilty of a Miſpriſion of High Treaſoonmn. 
By the 14 Eliz. chap. 3. Thoſe who forge Foreign Coin, not Cu. 
rent here, ſhall ſuffer _ their Procurers, Aiders and Abetters) as 
in Gaje of Miſprifion of Treaſon. — 
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Aiforifion of Felony is a Concealment of a Felony, or a Procu- *3 Ing. . 
* 5 thereof, whether Felony By Common Law . P.C. 199. 
or By Statute. [See Meſt. 1. or 3 Fd. 1. chap. 9. Concerning the 
' Concealment of Felonies by Sheriffs, Coroners and Bailifts, within 
their Liberties, Oc. 3 H. 7. chap. 1. 33 H. 8. chap. 6. For Conceal- 
ments of] work, And ſee of Theftbote, infra, and of Judgment, 
JJ ͥꝙ FR e oe TINY 
moo BY r Gael ; which Miſpriſions ariſe from ſome Contemptu- ; laſt. «;5, 
ous and Undutiful Behaviour with Regard to the King; being ſome 1 6 
Heinous Offences under the Degree, of Felony. This is a Miſpriſion 9 
in a large Senſe. More particularly, Theſe may be committed By 
Contemning the King's Prerogative, (viz.) By Refuſing to Aſſt the 

King according to Law, By Receiving a © Penſion from a oreign * 3 laſt. x44. 


* 


Prince without His Leave; By Speaking or Mriting Againſt His Per- 


ſon and Government. [See the 4 Ann. chap. 8. 6 Ann. chap. J.] i 
Denying His Tirle to the Crown; Refuſing to take the Qaths of Al- | 
legiance.and Supremacy, required by Law. [See 1 JF. & M. chap. 8s. | 
130 14W. 3. oP 6. 1 & 2 Ann. chap. 17. 4 Ann. chap. 8. 1 Georg. ; 

chap. 13-] By Contempt Againft the King's Palace or Courts of 


By the 33 H. 8. chap. 12. Malicious Striking in the King's Palace 
ro Bloodſhed (where the King's Royal Perſon Refideth) is puniſhable 
with the Loſs of the Offender's Right Hand, Perpetual Impriſonment, 


A Striking in a Palace, * where the King is not Reſident at the * Tall. 14e. 
Time, is not within the Intent of the Act, as may be Gathered from 
u Blood muſt be Drawn; for a Striking without Blogdſhed is not « , xe. 549- 
to be pane . / 2 lea. 

But Drawing a Weapon only without une in Meſtminſter- 75.0 — 9 
Hall, or in any other Place, fitting the Courts of Chancery, the Ex- 3 Iaſt. 149. 
chequer, the King's Bench, the Common Pleas, or before Juſtices of ok C23 
Aſſiſe, or Juſtices of Oyer and Termi ner, [See the 25 Ed. 3. chap. 2.] \Rotl. Abr. 
upon any Judge or Juſtice, The Offender ſhall loſe His Right Hand, 16. 
and forfeit His Wa e Goods During Life, and be perpetually 
Impriſoned. So if One doth Strike a Juror, or Any biker Perſon, 
within the View of the ſaid Courts with Weapon, or without, He 
ſhall Have the like Puniſhment. But not If He only maketh an Af- 
The Law makes a Great Difference betwixt a Stroke in or Before 
Any of the ſaid Curts of Juſtice, where the King is Repreſentatively 
Pr eſent, and His Palaces: where His Royal Perſon Reſidethl In The 
King's Palaces Blood muſt be Drawn; but drawing a Weapon 
only upon a Judge, or Striking only ef Another Perfon in the 
King's Courts, is ſufficient to tale away the Right Hand, Gc. and 
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moreover to Forfeit Lands or Goods During Life; even tho' the » > Cro. 367. 
other made the firſt Aﬀſault, [55 > 1 (5 Donors or 5 
I Any do? Reſcue a Priſoner In or Before Ap of the ſaid Courts, lat. 141. 

who was committed by the ſaid Juſtices, He and the Priſoner Aſſent- H. F. C. «3x. 
ing to it, ſhall forfeit Lands and Goods, and be perpetually 7 5 | 


— 


LTC: 5 | 
2 Roll. Abr. Counſe . torney/ ing employed Mme, 
76. ror for giving His Verdict againſt One, Cc. are puniſhable By 


2 Roll. Abr. 


TS 
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* 3 Inft, 142, 2 af er Threatning Words to a Judge, A Threatning of , 
lor or Attorney for being employed againſt One, or of a Ju- 


4 


%% o 3 ee 

He that ſpeaks Reproachful Words to a Judge while Sitting on the 

» Cro. 78. Bench is immediately b Fineable by the Judge Himſelf, or as ſome 
78. | 


p. 295. " chap. 7]. . 


bere is in this large Senſe Great Variety of Miſpriſons By Cop 


miſſion ; for Every eonſiderable Miſdemeanor, which hath not a cer- 


; r 184 £ Jin tk: $4 * 12 
tain Name in the Law, is ſometimes ſo call d. 


«a 


12% 2. © A Premwnire (from the Words in the Writ Prownnire facias 


3 Taft, 126. 


or Præmonere facias, ſignifying the Vrit and the Qfeuce on which 
the Writ is Grounded) is an Offence whereby One ſhall Incur the 
ſame Puniſhment, which is inflicted upon Thoſe that Tranſgreſs the 


tz loſt. 120. Statute made the 16 Rich. 2. chap. Co commonly called, the Statute 
av. 34,85, of Præmunire, and the other Statutes made Before that Time. 


f "Theſe Statutes were made Againſt the Intolerablè Encroachment; 


of the Sce of Roe, as well as other Statutes ſince That which is 


_ eſpecially call'd the Statute of Præmunire. 
\ Theſe Statutes are chiefly conce 


ments, and Encroachments worn 
Conſecration of Biſhops ; The f Al 
legiance and Supreme 26 The Authority of the King and Parks 
the Subjelt; unwarrantable, Undertakings ; by 


e he King's Com 3. Eleion 

opiſh Religion; The QOaths o 
ment, and Liberty o 

Public Subſcriptions, e. 


IT upon the King's Chur mien 
; ©. 7 * Th 85 ; i : TY | a | * f 5 SA n | 
85 i | | 5 15 Nia OL 
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A2 the 27 Ed. 3. chap. 1. and 38 Ed. 3, chap. 3. V Aus Subjects 


Draw Any out of the Realm iu Plia, or Sue in Any other, Chun, 1 


Defeat the Fudgments.given iu the King's Courts," &. He incuri d 


| 129 / 2 3 1 fi * 


| FAVES Y F 3 . a AIDS 
- By the 16 Rich. 2. chap. 5. V Any Pan 
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% oi dc TTY 
e, or Purſue, or cauſe 


.. 


to be Purchaſed or Purſned in the Court 'of Rome, or Elſewhere, au 


Tranflation, Proceſſes; Sentences of. Excommunication,:Bulls, Inſtru. 


wents, &c. which touch. the Kings or I Ans do. Bring Them within 


this Realm, or. Receive Them, They ſhall, be put out fe the King 
Protection, and I hein Lands, Jenements,, Goods and Chattels, for. 
teited to the King. [See the Expoſition of this Statute, 3 zft. 126: 


and Sec 28 H. 8. chap. 16. Which is 4 General Law, aud fie 


penn'd, againſt -Pleadin 


which is not warranted 


5 Any Bull, Diſpenſation, G. from Rau, 
Y the Act.] Muth dit bin 911209 


B 


: 


A Bull (from Buri Cunſilium) is an Inſtrument granted 
Pope containing His Proceſſes, Decrecs, Gg. ſealed with 


eg, of 
Lead- = F 


a.S 
' By 


SS & 
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rning Papal Proceſſes or Inſtru- 
or 
4: 
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1. Concerning Papal Proceſſes or Inſtruments and Encroachments 


£ , 
ier » CY wi 428 
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By the 


n 


x 


| ory. I "Tins of "England. 
F 8 en It is fad that Suits. in 1 Pan to "No. 1 & la. 
lie oe one ec at Law, and Suits. in the Adziratry Suits 74 x 10 * 3. 
in the Courts of the Couſtable and Marſhal, and zcllefiaſtical Courts; ll, 122, 
for Matters belonging iP the Cognizance of the Common Law, are 133, 124 
withm the 8 [Sce the 4 H. 4. chap: 23. and ſee of the 764. 
High Court © f Chaucer, Book 4. chap. 1.] 

j Out of the King's rg wang Sol that He c cannot bring an Action; b Lit. 198. 
Yet He e be 8 Tre th 5 Þ 
A 5 5 


Fd 
ars an, 


uo; 


Elle. C hap. 1.1 T J Loft. 126. 
12 iy OO) tp 7 Ed. 3. Hat. J. chap. 22. De Pro- 
of iu, 30 K «I, 55 3; 4. 12 Rich. 2. dae 15. 13 Rich. 2. 
Stat. 2. chap. 2 + 3. 2 l. 4. Chaps. 3 & 4. cn Statute concerns 
EY ious dr Seculars, wh o put any Bulls in Execution for Diſcharge 
Tithes 75 their 1 575 in 802 of of Shoie F ab 0 © if 4 
4. 1. 7 H. 4. chap, oy 4 chap. 13 88 chap. 4. 
44 7% . ap . 4 8. chap: Many of t heſe 8 tatutes were 


= made againſt Proviſions, or the Providing of a Biſhop of a Biſhoprick 


or other Perſon of an Recleſialtical I 2 by the Pope, before r 
Incumbent was Dead. Which, tho out of Uſe ſince the $y 


1s acknowledged to be i in the King, yet may not be — here - 


ede, 


3 
. 


= i Authority than what 15 Limited 
_ LZi/hop of the Dioceſe, on Penalty of Premunire, 


the Biſbop & Rome, &c. and to Delives,. o 


mim. Aud a | Fu ice of Peace 


(See Das. Rep, The Cale of Premunire d- 
By the 24 1. 6. Job 1h 12. and 25 H. 8, chap, 19. 75 Appeal to to 


EY King 's Courts is made a Præmunire. Aj 
5 4 peals - from 1 ſhall le made. 70 the High Court 4 


Chancery. 


By the 26 H. 8. chap. 14. Suffte an fall not Faerciſe A Greater 
Tbem By Comm M from the 


By #4 5 Eliz. chap. 1, To Defgrd ef ff uriſdiffion of 


the Pope in this Realm is 4 e or the firſt Offence and 
yy Te. eaſon for the Second. 4 fi 5 ** 


x Concerning Eleftion and gabe, of Sifu... 
By the. 25 H. 8. chav. 20. If Any Dean and Chaptet Refuls to 


Elect the Perſon named in the King's Letters to a Biſboprick with- 


in 12 Dai ys, and to Certify the Eleftjor within 20 Days ; Or If Any 
Archbi hop or Biſhop ly ſuch Election, or Aeneas in the De 


Fault 22 Refuſe to Confirm or Conſecrate the Perſe ſort ſo ſignified 
70 7 hem ; ; it is 4 Præmunire. * * 


3. Concernin g the Pg 2 Relig . 


| By the 13 Eliz. chap, 2. To Brin us Ds, Croſſes, 
Beads, or fuch like Superſtitions T hin ng 20 be Hallomed By 
er the ſame, to bo 
1 2 or Died, or V Any 8 Reteive the =_ 10 fuch Intent, 
and nut Clear e Di 2 {pd Offender, &, ÞÞ is a Præ- 
batt incur: the ſame Penalty, who, 
Yopgi Hi 1.4 enter decl art it e 4 Pri. 


” Ms By 


5 e. 11 


1 Dany. Abt. 


N. as bo King's Enemy as was 1 Inft: 129. b. 
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4 Legiſlative Power without the King, is a Præmunire. 


11 Lal. 


np 130. a, 


126. 


!) the 3 Jac. 1. chap. 4. To Refuſe the Oath of Allegiance 250. 


and ſubſcribing the Declaration, incur a Præmunire. 


By the 31 Car. 2. chap. 2. No Subject  Tnhabiting within this = 
| Realm fhall be ſent Priſoner out of it into Any Other Parts, (except 


3 Inſt. 125, 
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Ay the 27 Eliz. chap. 2. 'To Contribute to the Maiitenace 97 5 


* Kr - x 


F. Concerning the Authority of King and Parliament. 


By the 13 Car. 2, chap. I. To Arm malicionſly or adviſe ly bj 
Speaking or Mriting, That Both or Either Hoſes of Parliament have 


By the 1 & 2 Ann. chap. 8. If Any ſhall Maliciouſſy and Direftly, 
By Preaching, or adviſed Speaking, Affirm that the Pretended Prince 
of Wales hath Any Title to the Crown, or Any other Perſon than ac- 
cording to the 1 W. & M. chap. 2. and the 12 W. 3. chap. 2. &c. of 
that the Kings or Queens of this Realm with Authority of Parlia- 
ment, cannot By Laws Limit the Crown and the Deſcent thereof, 
T hey: ſhall er hg. 88 


. Jaformation muſt be Given within Three Days after the Words 
ſpoken. [See the 35 H. 8. chap. 1. 1 Eliz. chap. 3. 21 Fac. 1. 
chap. 3.] : e VE RESI 


6. Concerning the Liberty of the Subject. 15 


in Caſes mentioned in the Act) in Penalty Treble Coſts, 
"Damages and Premanige, d 


500 l. 


7. Of Unwarrantable Undertaki ngs by Publi > Subſcri pri Ons, &c. 


By the 6 Georg. chap. 18. All unwarrantable Undertakers h 
Public Subſcriptions, Receipts, Payments, Aſſignments or Trans. 
fers, &c. are deemed Publick . Nuſances ; and being Conoitted 
in Any of the Courts at Weſtminſter ſhall incur a Premunire. 


Moſt ö Theſe. later - Statutes refer the Puniſhment to the 
16 Rich. 2. chap. 4. i But the Forfeiture of Lands to the King 
therein mention: muſt be underſtood only of Lands in Fee for Ever, 
and of Lands in 'Tail but During Life, or of ſuch Eſtate'as One EY 
. | TY —: 22 Law⸗ 
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; forfeit. A Præmunire lieth as well for the Party Grieved 
e King, and Both may join in One Writ. But becauſe Theſe 
Laws making the Offences to be Præmunire, are ſo very Severe, 


- 


>1dom put in Execution.” * For It has been always Ob- * 3 laſt. 23, 
Port No too Nene Laws are never Duly Executed. [See Of 24, 163. | 
Fudgment and Forfeiture, Book 4. chape5.] d 5 
heſe are the Great Offences (Not Capital) which are Immediate- 
ly and Directly levied Againſt His Majeſty's Crown and Dignity, 
known by the Name of Miſpriſion and Premunire. | See the 21 Fac. 1. 


. 1 ; 
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Laws of England. att 
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chap. 3. 16 Car. I. chap. 21, Of Monopoly. Fi 


I. Offences that are Hurtful to the King's People, or Againſt the Of Offences 
Commonwealth in General, are the Offences, 1. Againſt Publick 7. ful te che © 


ſtice. 2. Againſt the Publick Peace. 3. Againſt Publick Trade. Kiog's Feo- 
N- Againſt the Health and Eaſe of the King's People. ACID | 1 ple, Oc. 


;. Of Offences Againſt Publick: Juice. 


Theſe are T heft-bote, Perjury, Forgery, Bribery, Extortion, Bar- 
retry, Maintenance, Vexatious Informations, Conſpiracies, Negli- 
gence of Officers entruſted with a particular Adminiſtration of J u- 

1. 1 Theft-bote (Bote, Amends;) is not only where the Owner 8 a, 
knows of the Felony [See Of Miſpriſion of Felony, ſupra.) but takes 21. 
His Goods again, or Other Amends, not to Proſecute the Felon, to H P. C. 130. 
the Intent that the Thief may Eſcape. Had He Received the Thief Th, 
Himſelf, He had been Acceſſary to the Felony. But If He had ta- 
ken His Goods again that were Stolen, without Favouring the Thief, 

It Had been no Offence. [See Of Remedies without Suit, &c. Book 
T be Puniſhment of 'Theft-bote is Fine and Impriſonment. „ 

2. m Perjury by Common and Statute Law is a Crime Committed ® 3 Inſt. 164. 
by Wilful and Falſe Swearing, abſolutely, in Any Judicial Proceed. Gy 
ings, in a Matter uaterial to the Iſſue or Point in Queſtion, (when a 
Lawful Oath is Adminiſtred By One that Hath Authority to do it) 


= By the Sabornation of Others, or By their Own Act. 


An Oath (Sacramentum, Furamentum, Fusjurandum) is an Af- 1 Iaſt. 165, 
firmation or Denial by any Chriſtian of Any Thing Lawful and Ho-© | 
neſt, before One that Hath Authority to give the ſame, for Advance- 
ment of Truth, calling God to Witneſs that His "Teſtimony is True. 
It is call'd a Corporal Oath, becauſe at the ſame Time He Toucheth 
the Scriptare with His a!!! gn | 
Now then let us peruſe the Parts of the Deſcription of Perjury. 
 _ Perjury muſt be ilful and Deliberate, not Committed thro? * 3 Taft 167. 
Surprize, Inadvertency or Miſtake of the Queſtion. vn. 8 80 
lt muſt be P Falſe either in Expreſs Words or Intention. For * Log 2 
Falſhood in Intention may be puniſhed, By the Common Law, tho the 57 . 
Words Happen to be True. If One knows not what He Swears, It is 


6 


n 
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* Inperanti Melius Paretur. e * F | 
n Minus Þrincipi T ja ſunt Multa Supplicia. Onam Medico Mult a N 
Ea ſepe Committuntur, Ous 1 2 — icia, Quam Medico Multa Funera 
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a Falſe Oath in Him. So that One may Swear the Truth, and yet 
be perjur d. 6 TWEEN i e Pa 
4 Abſolutely and Directly, not as One 'Thinks, Believes or Remey.. 
bers, or To the Beſt of His Remembrance. For If He Remember 
. nothing, He cannot be puniſh'd for Perjurx. 
b _ * 3Inſt. 16. In Any Fudicial Proceedings. © For If It is not in a Judicial 
L 2% Abr- Proceeding, but in a Private Affair, as in Trading, Cc. it is not pu. 
3 11 Rep g8. niſhable as Perjury, either By the Common Law or By Statute. The 
3 Perjury may: be Committed not only in a Court of Record, but in 
Any other Lawful Court; and in Any Matter Judicially Depending 
there; or in a Court of Equity or Eccleſiaſtical Court. And not on- 
) in Open Court, but before Perſons in the Country Authorized By 
the Court, or Before Any that Have Adminiſtration of Juſtice. It 1 
may be committed then by taking a Falſe Oath as a Mitneſi, in an 


— . 


2 3 Inſt. 166. 


| Anſwer to Queſtions put in a Court of Law or Equity; in an Am 
„ {wer as Defendant in Court of Equity or Spiritual Court; By Ma- 
4 king a Falſe Affidavit, Gc. This is to. be underſtood of A4fſertory 
'Z Oaths, or where ſome Matter of Fact is falſly Affirmed or Denied, 


Therefore If Promi ſſory Oaths of Officers are Broken, They are not 
puniſhable as Perjuries; tho' their Offences ought to be puniſhed with 
a Severe Fine, (5c. in reſpec of the Breach of their Oaths. The 
Breach of Oath ſhall Aggravate the Offence. If One calleth Another 
z laſt. 166. 1 Perjured Man, He ſhall have his Action on the Caſe, becauſe t 
1 0 0 ſhall be intended contrary to His Oath in a * Proceeding ; not 
39, 4 for calling One a Forſwor» Man, becauſe the Forſwearing may be 
1 Extrajudicially; unleſs He ſays, That He was Forſworn in a Court 
ef RA eff. CE I 
e 3 Inſt. 167. In a Matter Material to the I ue or Point in Ou ſtiom. „ For HE ; 5 
1 Abr. It is not of Any Conſequence in the Deciſion of the Cauſe, tho It is M 
188 428, a Falſe Oath, It is not to be puniſhed as Perjury, there being no ma- 
co. licious Deſign to be prefumed. But If a Falſe Oath is in Circum- 
ſtances, Aggravating or Extenuating the Damages, and the Party 
pretends to give a Particular and Diſtin& Account of the Circumſtan- 
ces, and makes them Reaſons of His Remembrance, to ſtrengthen the 
Subſtantial Parts of His Evidence or Anſwer, or gains the more Cre- 
dit by ſuch a particular Account of the Circumſtances, He may be 
- Gailty , ... 88 
Wien a LAWFUL, Oath i, Adminifired By One that Hath | 
0 ad. 16s. AUT HORITT. u The Oath muſt be Zawful, allow'd by the 
4 laſt. 278, Common Law or ſome Act of Parliament. And It muſt be taken 


2 Roll. Abr. Before one that Hath Authority, not before a Perſon acting in a Pri: 
25 vate Capacity, or pretending to Have Authority where he hath none; 


or by one that goes beyond the Authority which was Granted. For 

ſuch Falſe Oaths cannot amount to Perjury in Law, becauſe ſuch 

Oaths are of no Validity or Force, being Coram non Fudice. Belides, 

It is a High Contempt to Adminiſter an Oath without Warrant of 
Law, and puniſhable by Fine and Impriſonment. [See 17 Gar. 1. 

| _ chap. 12. 13 Car. 2. chap. 1 2. 6 5 , eee e 

« 3 Inſt, 16. There is alſo a Sabor nation (Subornare, * to Prepare underhand) 
of Perjury by the Common Law; which is an Offence in Procuring 
Rofl. One to take a Falſe Oath amounting to Perjury. Y But if He dotn 
he 58. not take it, The Perſon who encouraged Him to do it 15 not Guilty of 
B Subornation of Perjury, tho He is puniſhable. by Fine, Go. 5 

4 eh, >: als © eons ee 
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Chap. 3. Lau of England. 


2 4 


h of Perjury and Subornation of Perjury at Common Law, 
Dr gs be -uniſhed by Fine, Impriſonment, Pillory, &c. the 
Offender being ever after incapable to be a Witneſs 6. 

Let us See now what is Perjury by Sratute- Law, and How Pu- 


niſhed. 


By the 5 Eliz. chap. 9. If Any Perſon ſhall Unlawfully and Cor- 
ruptly Procure Ay Witneſs to commit Any Wilful and Corrupt Per- 
ry in any Cauſe Depending by any Writ, Action, Bill, Complaint 
or Information concerning Lands, &c. Goods, Debts or Damages in 
auy of the King's Courts of Chancery, or in Any of His Courts of 
Record, or in Any Leet, Antient Demeſne-Gourt, Hundred-Court, 
Court-Baron, or of the Stannary, or Elſewhere, or ſhall unlawfully or 
corruptly procure Any Witneſs to Teſtify in perpetuam Rei memo- 
riam, Zoery ſuch Offender ſhall Forfeit 40 l. And If Any ſuch Of- 
fender ſo attainted ſhall not have Any Lands or Goods to the Value 
of 401, He ſhall ſuffer Impriſonment for Half a Year and ſtand up- 

on the Pillory an Hour in ſome Market-Town, and ſhall not be re- 
ceiv d 8 a Witneſs in Any Cburt of Record, till ſuch Judgment be 
Reverſed, SC. 77% a egos 

" = if Any Perſon, either By Subornation or By their own At, 

ſhall wilfully and corruptly commit Perjury By their Depoſition in 
Any of the Courts above-mentiond, or Being Examined Ad Perpe- 
tuam Rei Memoriam; then every ſuch Perſom ſhall loſe 20 l. and be 
Inpri ſoned by the Space of Six Months, and His Oath ſhall not be 

Receiud in any Court of Record until the Fudgment ſhall be Rever- 

' ofed. And If ſuch Offender ſhall not have Goods or Chattels to the 


Pal 


Value of 201, He ſhall be ſet on the Pillory in fome Market-place, 
&c. where He ſhall Have Both Ears nailed, &c. The one Motety of 
the ſaid Forfeitures to the King, the other Moiety to ſuch Perſons as 
ſhall be Grieved, © j Rn ft 
This Ad ſhall not extend to Any Eccleſiaſtical Court, but ſuch Of- 
fender ſhall be puniſhed by the Laws uſed in the ſaid Courts; nor 
Pall I reſtrain the Authority of Any Fudge having Abſolute Power to 
puniſh Per jury before the making this A © 


Obſerve, that the Firft Part of this Act Extends only to the Per- 
fon that Procures or Suborns, and the Second Part to Him that 
Sears falſly by Subornation, or of His own Accord: * So that = , Inft. 167. 
You muſt Declare in Certainty within which Clauſe the Defendant 3 Bulſt. 14% 
The Words d Milfully and Corruptly muſt be expreſly ſet down in » 3Inft. 167. 
a Proſecution for Perjury, or Action, upon this Statute. — 0. 47. 
_ Falſhood in © Expreſs Words is only within this Statute, not 3 Inſt. 66. 
Falſhood in Knowledge or Intention, which is only puniſhably by 
— As That Part of the Statute which concerns the Subornation of 
Perjury extends only to Matters Depending in Suit by Merit, Action, 
Bill, Plaint, or Information in any wiſe concerning Lands, Tene- 
ments and Hereditaments, or Goods, Chattels, Debts or Damages. 
Gr. d So the Clauſe concerning Perjury it ſelf muſt be Reſtrained ; op: 99. 
to the ſame Meaning. Therefore Subornation of Perjury, or Perju-? 107: 
Ty, upon ange Iaditt ment, is not within the Statute ; but It is pu- 318: 156: 
ee We 155155 -\.* ele 116. 
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414 An Inſtitute of the Book III. 
1 niſhable By Indictment at Common Law. Hence It appears That 


Perjury committed in an Information exhibited by the King's Attor. 
ney General, or any other, for the King, by any Witneſs produe'd on 
the Behalf of the King (tho It is the King's own Witneſs) is puniſha. 
ble By this Act, or at Common Lac 

This Statute alſo Extends to no other Perjury than that of , 
' 3Inft. 166. f Vitneſt; not If a Defendant commits Perjury in His Auſever in the 
. Chancery, Exchequer-Chamber, (5c. in an Afidavit, by Swearing 
the Peace againſt Another, Oc. [See 29 Car. 2. chap. 5.] but He ms 
be puniſh'd for that Perjury at Common Law; which, after all that 
hath been ſaid, is the ſafeſt way To Proſecute for Perjury, or Subor- 

nation of Feſhury, / nn nn ene e 
No Falſe Oath is within the Meaning of the Statute that is not 
Prejudicial to ſome Perſon in His Cauſe; and gives Him a juſt Cauſe 
of Complaint that He was Grieved and moleſted by the Depoſition 

of the Witneſs. 7 88 
85 Rep. 99. & A Greater Penalty is inflicted on Subornation of Perjury, than on 
3 Inft. 167. the Perjury it ſelf. For the Author Sins more than the Actor. 
5 A. s the Act does not extend to Any Eccleſiaſtical Court, fo ſuch _ 
Offenders may be puniſhed by the Eceleſiaſtical Law by the Words of 

» Inſt. 164, the Act, if the Matter is h Spiritual, and not 'Temporal ; or They 
7 may be proſecuted for Falſe Oaths, either in an Anſwer or Depoſition, 
af Conch Law: NFC 


By the 7 & 8 W. 3. chap. 34. If Au Quaker ſhall be lawfully con- 

_ wifted to have Milfullyj, Falſly and Corruptly made His Solemn Al.. 

firmation and Declaration, allow'd by the Act, He ſhall incur the 
ſame Penalty as Perſons Convitt of Wilful Per jur. 
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Perjury is ſo Odious, That By the Law of God It is not to be Par- 
e en, > an Lg 2 8 
i Termsof 3. i Forgery (from Forger, To beat on an Anvil like a Smith) By 
3 N the Common Law is a Fraudulent Making or Altering of a Writing to 

3 laſt. 169. the Prejudice of Another Man's Right, whether It be Matter of Re- 

1 Roll. Abr. cord, or any Publick Writing, Deed or Will. OSA 

65,66. By a Publick Writing I mean a Probate of a Will, Certificate of 

Holy Orders, a Protection from a Member of Parliament, gc. As 

for Writings of an Inferiour Nature (as Private Letters, &c.) The 
1 5 Counterfeiting of Them is not properly Forgery. Therefore in ſome 
CE... Caſes It may be more ſafe to proſecute ſuch Offenders for a Miſde- 


| meanor as Cheats. For by Reaſon of the Uncertainty of Opinions 


concerning proper 1 N at Common Law, Indictments are Ge- 
nerally brought upon the following Statute, and very Few at Com- 
mon Law. But if the Indictment is at Common Law, and the Of- 
fender is convicted, He may be order'd to ſtand in the Pillory, 'To 
pay a Fine, and to be Impriſon d. The Latin Word To Forge is 
Falſare or Fabricare. ff! ͤ Ä hs po oma) 


e a ec ron + 
CE ˙¹1w .. 7˙ i'Ä . ̃˙1VN LEES : : 


| I I come to ſhew what is Forgery By Statute-Law. 
| i B 43 of 1 © 
ö | — — —ſ . — _ — k 


5 2 Plus peccat Author quam Actor. 5 Rep. 99. 3 Inſt, 167. 
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he « Eliz. chap. 14. If Any One Alone, or with Others, ſhall 
Fa 2 FER Sake. or. cauſe to be Forged and Made, or 4fſent to 
rhe- Forging or Making of Any Mon, Hogs .Court-Roll or Will 
in IWritins, tothe Intem That the Freehold, ox Inheritance of Lands 
Freehold or Copyhola,' or the Right, Title or Intereſt of Any Perſon 
may be Molefted, Recovered or Charged, or ſhall Pronounce or Publiſh 
of boch forth in Evidence any ſuch Forged Writing as True, know- 
ing the ſame to be Forged, and ſhall be convitted thereof upon an 
* #710 founded upon this Statute, or otherwiſe by Bill in the King's 
Bench or Exchequer ; He ſhall pay to the Party Grieved His Double 
Cote and Damages, and alſo ſhall be ſet upon the Pillory in ſome 
Open Place, aud have Both Hts Ears cut off; His Noſtrils: ſlit, and 
ſhall forfeit to the King the Iſſues and Profits of His Lands. and Te- 
nements, and ſuffer Perpetual Impriſonment, .&c. * YO 
Any One (prout ſupra) ſhall Forge, or Make," Cauſe or Aſſent to 
be made, Any Charter, Deed or Writing that one may Claim a Leaſe 
for Years of Lands (not Copy hold) or am Annuity, or ſhall Forge, &c. 
un Obligation or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
charge of Any Debt or Any Perſonal Demand ;; or Publiſh or Give in 
Evidence the. ſame (Except as In the Statute is Excepted ;) Upor 
Convittion, as aforeſaid, The Offender ſhall Pay Double Coſts and 
Damages to the Party Grieved; and alſo ſhall be ſet upon the Pillory, 
loſe One of His Kors, and ſuffer a Tear's Impriſonment ; the ſecond 

( Mence being Felony without Clergy. 99. : 
4 By As Statute All other Statutes made Againſt Forgery are Re- 
%% ³ð /// eli anbogt ol df BY i en” 


To k Make, c. are Larger Words than to Forge. For one may * Iaſt. 169 


— 


make a Falſe Writing within this Act, tho' it be not Forged in tgje 
Name of Another, nor His Seal or Hand Counterfeited, as By Alter- 

ing a True Deed. The Deed, Charter or Writing muſt be Sealed 
(i. e.) There muſt be ſome Impreſſion on the Wax. A Court-Roll or 

Will ge VVA mw lie ' 

It is Forgery to put more in a Will than is Directed. 


* 


a Freehold or Inheritance. 2. A Publication of the ſame to other 
Perſons, by Words or Writing, that It is True. 3. A Moleſtation by 
Claim of a Forged Term for Years, Annuity, or Releaſe of Demands 

Perſonal. 4. A Publication of the ſame knowingly. — 
Where there is a Penalty in a Bond or Recognizance, the Party 
Grieved by a Forged Releaſe, Gc. ſhall Recover Double the Penal- 
ty, not of the Debt appearing in the Condition. 


SN * The King may Pardon the Corporal Puniſhment which Tend- m H laſt. 171. 
eth to Common Example; but the Plaintiff cannot Releaſe it. 299. 


— "Forging an Af er a Leaſe is not within the Statute; be- 
cauſe It does not charge he Lands, but only Transfers an Intereſt in 


If One Acknowledges a Statute- Merchant or Recognizance in the N 
Nature of a Statute-Staple; in the Name of Another; Theſe are Obli- Conte 


Sations within the Act, for Each of Them Hath the Seal of the Par- 3 lat. 17: 


Y. But it is otherwiſe of a Statute-Staple, becauſe it Hath not the 
etFofthe Pater! 1% Dart BOY nr nt | 


F One 3 


1 This et mentions Fhur Kinds of Offences, 1. A Moleſtation of ! 3 Inft. 172. 
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o pult. ie Pact, 


v Forteſcne, 


J laſt. 1485, 
223, 224 


13 Inſt. 147. 8 | 


1 3 Inft. 147. 


2? j;Inft.368.b, 
10 Rep. 104, 
2 Inſt. 467. 
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2 Inſt.; 58.b. 


o One Sealeth a Deed for Another by His Commandment and D. 
rection, and og ß 
A Forgery of a Deed of Gift of mere Perſonal: Chaitely ig not 
within the Words of the Statute; 'The Words are Obligation, Jil 
Obligatory, Arquittance; Releaſe, or other Diſcharge. . 
[See Of Forgery; chap. 1. Ante, and the 33 H. 8. chap. 1, Concem- 
ing Counterfeit Letters and Falſe Tokens, -=& 5 Eliz. chap, 7. Con- 
ccrning Servants with Falſe or Forged "Teſtimonials, &c, 9 G 10 
V. z. chap. 41. Of Perſonating the Wives, Relations or Creditors gf 
Scamen, and concerning Forged Letters of Attorney, Bills of Sale, 
Aſſignments and Laſt Wills, Oc, for the Receipt of the Wages due to 
Scamen.] . LE GAY As re 6 
; The Quarter-Seſons Have no Authority to take an Indictment of 
3. ha oe es eo oo RNC 
4. * Bribery (from Briber, To Devour) is when One in Judicial 
Place takes Any Gift or Reward, of Any Perſon (who Hath Buſine 
before Him) for Doing His Office, or By Colour of His Office, Except 
of the King only, unleſs it be of Meat and Drink, and that of ſmall 
Value. This is Bribery in a ftrit Senſe. But largely taken It ma 
relate to the Receiving Any undue Reward. by Any Rerſon Cee? 
in the Adminiſtration of Publick Juſtice to Act contrary to His Duty, 
And ſometimes It ſignifies The Taking or Giving a Reward for Pu- 
4 In a Judicial Place, either Eccleſiaſtical or Temporal. This 
makes Bribery Different from Extortion; For Extortion may be Com- 
mitted By one that Hath a Judicial or Miniſterial Office. [See Deut. 
1 1 Any Gift. I a Judge refuſes a Gift offered to Him, yet 
He that 64575 the Bribe is punnble. 4 off 
r po Hath Buſineſs before Him. Not only when a Suit Depend- 
eth before Him, but-alfo when It is By Vertue of His Office, When 
there is no Suit at VD... p ] ˙ haaCon Ds x 
Unleſs Tt be M Meat and Drink. But If It is in Money, Cc. tho! 
the Bribe be ſmall, yet the Fault is Great and Puniſhahle. [See 
20 Ed. 3. chap. 1. and See 12 Rich. 2. chap. 2. 5 & 6 Ed. 6, chap. 16. 
1 V G&M. Sf. 1. chap. 21. Concerning the Sale of Offices, Gd. and 
See of 'Officers, Book 2. chap. l! ld ot lg fn 5 
This Offence is puniſhable By Fine and Impriſonment; whether in 
a 1 or Miniſterial Officer, if we take Bribery. in the largeſt 
Senie. CD PR de r.. 
A Judge's, c. ſ Servant may be puniſhed for Receiving a Bribe. 
5. Extortion (from Extorqueo, To wreſt Away) is an unlawful 
Taking by Any Officer, by Colour of His Office, Any Money, or 
Any Valuable Thing of or from Any Man that is not Due, or more 
than is Due, or Before It is Due. In a large Senſe. It is taken for 
Any Oppreſſion by Power or Pretence of Right. To Tale BVC 
lour of an Office Implies an ill Action; but to Take by Vertae of un 
Office Implies the Act to be Lawful. * If the Taking is for Expedi- 
tion, It is Extortion by Colour of One's Office. Extortion is more 
Odious than Robbery, becauſe It carries an Appearance of Truth. 
But if ſuch Reaſonable Fees are taken, as Have been Allow'd by the 


Courts of Juſtice in Antient Time to Inferiour Miniſters and Atten 


dants, It is no Extortion, Y A Promiſe to pay Money to an 99 
| 0 


2 


e | "Lows if England. 


for the Doing of a a Thing, for which the Law will not fulfer Him to 


'Thin 5 is mere void. 
ahne es ** Common Law Ws: puniſhable By Pino and Impri- 
mos © . with Perjdry; in breaking the Oath which 
an Officer takes upon His Admiſſion into His Office: | 


2 26 Ed. 3. Stat. z. chan 96 Oritinaries 67 Their Miniſters 
5 270 1 7 d upon Indifiments of General Extorrion. 
1 By the 21 H. 8. chap. 5. F Ordinaries and Regiſters take more than 
RS their Due Fees, they 2 forfeit the Enceſs to 2 Party Eri eved, 
and 10 l. o the Kin 7 and the Party Grieved.. you the 22 & 23 
Car. a. chaps 23. 9 C10 ez. vw ar] 


B The 23 His. abap 1 e the Foes! yof teri, U ene. 
RS - athfs. Gaolers, Oc. eſt. 1. chap. 26. 2. CHa 
BM We 425 4. 3 Georg. chapiry.) * The Statute of ft. * lag. 168, 
ſtill ſtands in Force. | An therefore ſach like Officers cannot take any - . 
Thing, but what is Allow'd by Subſequent Ads ne. 
The 3 2 1. cha Ka Relates to the Fees of Artorme eys; Sollici- 
© tors, Oc. and It is fad, That They are within All the 8 Statutes'of * 1 Mod. s. 
; Extortion. % e FR 0 
I )he 10 6811 1 . 3. Ki Reftrains the Fees of: the Clerk * 
Axe Clerk of the Peace, Oc. See 2 H. r 8. and ro. 33 H. s. 
A r 03 oath 
* 8 6 9 OW — 19. Ounbenlig Bookſellers and Printers 
__ or ſetting unreaſonable Prices upon Books, G ]. ; 
Barretry (From Barrett, a wrangling Suit or Quarrel) i is an * 1 Toft 368. 
- oi at Common Law, and is committed by one that is a Com- 5j Rep. 36.3 
mon Mover, Exciter or Maintainer of Suits or Quarrels, eſther in 3 Cro, 526. 
Courts or in the Country. : e 
= Common Mover, Therefore no One can \ be a \ Bhrretos: in reſpect ar oy 
one or Two Acts only. The Indictment muſt Charge. That He f is 
= Communis Narrettator a Common Barretor. 
In Courts. Whether of Record or not. Teen 
Or In the Country. Which may be in Three Madner 1. Ty Di- 
ſturbance of the Peace. 2. By ſpfeading Falſe Rumors and Calum- 
nies To Raiſe Diſcord amongſt Neighbours. 3. In Taking or Keep- 
ing of the Poſſeſſion of Lands in Controverſy by Force, or Subtlety 
2 Nr and moſt eee in Suppreſſion of Truth and 
„% ubkb oO ED MAY LIAKOS. EIA 
ww One maybea Barrctos by Bringing many Qroundleſ _ Ncxativiis 
_ Them. to oppreſs Others, as well as uy Wai vp Others To Bring 
Upon indictment The eben ou ght to Give the Defendant a 
A _ of the Particular Matters which He intends to inſiſt on, and 
1 GW againſt Him. This may be order'd upon Motion By Rule of 
= ourt, | 
The Poniſhunent * this Offence i is Fj ine and Im :ſorment, ind to 
be Bound to the Good — Seo tho 34 Ed. 3. Way * 
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I Inſt. 368. b. 
2 Inſt. 212, 


213. 


2 Roll. Abr. 
119. 


4 2 Roll. 
Abr. 115, 
116, 117. 
1 Inſt. 368. b. 


169... 1 Reaſon of Conſangninity or Afinity ſome Acts of this kind are Tuſt. 


212. 


Roll. Abr. the Suit of the Pa 
mon Law as Offenders againſt Publick Juſtice, and may be Fined and 
ee, e Ie 2 


"826, - 


maintain the Action of His 'Tenant with Money in reſpect of Ml. 5 : 


is Tried. A Servant may Sollicit in His Maſter's Cauſe ; but He can. 


His own Expence, with a Promiſe that He never will expect a Repay- 
ment unleſs he carries the Cauſe, or upon no Purchaſe:noiPay. | +), 


* 2 Int. 208, Offenders, of this Kind are liable to an © Aion of Maintenance at 


chap. 9. | 
| By the 32 H.8. chap. 9. None ſhall Obtain or Buy any Pretended 


been in Poſſeſſion of the ſame, or M the Reverſion or Remainder 


An Inſtitute. of tha Book III 


. Maintenance (Manutentio, From Manu Tenere; A Takin 

in Hand or Upholding) in General is an Unlawful:Upholding d 

N Againſt Juſtice. It may be Committed in the Country By 
aking or Keeping Poſſeſſion of Lands, Gc. for Others, or By mak 


- taining Quarrels or Suits in the Country, This is puniſhable only at 


the Suit of the King, It is Committed in Courts By upholding the 


Plaintiff or Defendant in a Cauſe or Suit depending in Court, which 


no way belongs to One, either By aſſiſting the Party by Words, Wri. 


ting, Countenance or Deed. 


This Maintenance in Court is Threefod. 
1. When one Maintaineth a Side without Any Contract to Have 


part of the Thing in Suit; as By aſſiſting one with Money to carty 


on His Cauſe, By Endeavouring Lo Perſuade an Attorney, G6. to 
manage it for Him Gratis. d But if a Man hath an Intereſt in the 
Thing in Diſpute, tho;only a Contingent or. Poſſible or Equitable In. 
tereſt, He may lawfully Maintain an Action Relating to it. So B 


fable; As alſo by Reaſon of other Relation. Thus The Lord ma + 
Lands Holden of Him; A Maſter may go along with His Servant to 
Retain Counſel, and ſtand by Him and Aſſiſt Him while His Cauſe 


not lay out His Money to Aſſiſt His Maſter. One Neighbour may 
lawfully go with Another to His Counſel. And one may lawfully, 
out of Charity, give Money to a poor Man to carry on His Suit, 
An Attorney may lay out His own Money in Behalf of His Client to 
be Repaid again. But He cannot carry on a Cauſe for Another at 


A Counſellor, or a Sollicitor (O.) who is no Attorney, cannot lay 
out Money to carry on Another Man's Suit, O00 


rty Grieved, and They may be Iadicted at Co. 


er ene Refriing it, Seo ef. 1. . de Nd u. chap 2. . 
x Ed. 3. clp. 14. 20 Ed. 3. chap. 4. 1 Rich. a. chap, 4. 1 Rich. 


Right or Title to Any Land, unleſs the Giver or Seller Hath taken the 
Profits thereof one whole Tear next before ſuch Bargain, or Hath 


thereof; upon Forfeiture of the Value of the ſame Land, to be Divi- 5 
ded betwixt the King and the Proſecutor, &c. Hotubeit, Purchaſing WE 
a pretended Title, by. Him that is already lawfully poſſeſſed of the Z 
Thing, whereunto Title is made, is lawful. '' © My 
None ſhall unlawfully maintain Any Suit or Action concerning 
Lands in Any of the King s Courts, or elſewhere, where Any Perſon 
ſhall Have Authority to Hold a Plea of Lands, &c. Neither 3 
.;. Bas La Far — — 


— 1 


© Culps ef immiſcere fe Rei ad ſe non Pertinenti, 1 Inſt, 368. b. 2 Inſt. 208. 3 Inſt. 91. vi 


Doin unlawfully Retain; for Maintenance f Aus Suit, Any 
e . — 1 65 Jurors, or Suborn Any Witneſſes to the Hin- 
irance of Fuſtice or Procurement of Perjury, in pain of Ten Pounas, 
FCC 
"The Offenders Againſt this Att ſhall be proſecuted within a Tear. 
See for the Expoſition of this Act. 1 Haft. 369. 4. & b.] 

Maintenance of a Suit in the f Spiritual Court is not within the * 1 Cro. 594, 
Statutes concerning Maintenance. Neither doth Any Action lye at 
iy The P W will not ſuffer Any Thing in Action, Entry or Re- en- « ilnſt. 214 a, 
try to be granted over, that Pretended Titles might not be Granted 
to Great Men to oppreſs the Meaner Sort. . 


2. The Second - goo es of Maintenance is Champerty, from h Cam- be Inft. 208. 


po a Field, and Partitio a Divididig; becauſe the Parties Agree to 


ivide the Thing in Diſpute. i Champerty therefore is a Bargain i, last. 368. b. 


with the Plaintiff or Defendant to Have Part of the Land, or Any 2 Inſt. 208, 
Thing out of the Land, or part of a Debt or other Thing in Suit, en, 
carried on at His own proper Coſt, if He prevails. A Grant made To 

Have part of the Thing in Demand when Recovered to ſatisfy a juſt 


£ 


# 


Debt, G. is not Champerty. F 
All Champerty is Maintenance; but All Maintenance is not Cham- | 
perty. But As Maintenance in General is puhiſhable By Common 
Jaw, © —— we. 25 nn i on ri non 
Champerty alſo is particularly Reſtrain'd by Statutes. See Weſt. 1. 
or 3 Ed. 1. chap. 25. Meſt. 2. or 13 Ed. 1. chap. 49. and for the Ex- 
polition thereof, 2 rſt. 207, 208, 209, 484, 485, 563, 564: Articuli 
ſuper chartas or 28 Ed. 1. chap. 11. and 2 Inf. 563. 33 Ed.1. Stat. z. 
1 Rich. 2. chaß. gag e „„ 


3. The Third: Kind of Maintenance is Embracery. Now Kk Eis- * Terms of 


bracery is an Attempt to Influence a Juror to Appear, or to Inſtruct a Pace. 


Jury, or any way to encline Them to be more tavourable to the one 1 Inſt. 369. a. 


Side than the other, by Promiſes, 'Threatnings, Letters, Money, Hob. 5, 

Treats, Ge. Whether the Jurors on whom Any ſuch Attempt is 

made, Give Any Verdi& or no, or whether the Verdi& paſs on His 

Side, ſuch a One is call'd an Embraceor; and He is Subject to an 

Action or Indidment at Common Law, as for other Kinds of unlaw- 

ful Maintenance. The Party Himſelf may Labour a Juror to Appear; 

and diſcharge His Conſcience ; but if a Stranger does it, He is an Em- 

 braceor, * may be Allow'd their Expences for Travelling, Cc. 

by Him that. prevails in the SM 8 

All Indirect Practices to Procure One's ſelf, or Others, tobe Sworn 

5 the ! Tales, in order to ſerve One Side, is puniſhable in like 18 und. 301. 

Manner 7454 ot VVV... EIS DT OI 
For Statutes that Reſtrain this Offence, See the 5 Ed. 3. chap. 10. 

34 Ed. 3. chap. 8. 38 Ed. 3. chap. 12. and ſee again, the 32 H. 8. 

chap. 9. And See of the Verdict, Book 4. — 

S8. Vexatious m Informations upon Penal Statutes are Offences A- z luſt. 191. 

Sainſt Publick Juſtice, ſuch Informers being Reſtrain' d by ſeveral Sra- 
tutes, (oig.) By the 18 Elis, chap. = 29 Eliz. chap. 5. 31 Bliz. 

| Hoods . 7 4 2 I | | 
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chap. 5. 21 Fac. 1. chap. 4. 4 & 5 M. & M. chap. 18. [See Of Info. 
muatious, Book 4. chap. 5. £4 II 
„F. N. B. 9. A " Conſpiracy (ſtrictly taken) is an Agreement Betwixt Two 
114, e. or More to Appeal or Indict an Innocent Man of Frlouy, Falſly an 
2 Inſt. 638. 3 5 . : | V and 
3 It. 143. Malictouſly, who is accordingly Appeal'd or Indicted; and afterwarg; 
9 Rep. 56,57. lawfully Acquitted by Twelve Men, or By Verdict. [See the Def. 
EY nition of ſuch Conſpirators in the 21 or 33 of Ed. 1.] Here the Par 
ty Grieved hath Two Ways to puniſh the Offenders, 1. By J/7is of 
Conſpiracy (which is a Civil Action) at His own Suit, where The 
Judgment ſhall be Fine and Imprifonment, and Damages to the Par- 
„ Roll. ty. But a General o Action of the Caſe, in the Natur of a Writ of 


| Abr. 111, Conſpiracy, doth lie againſt One Perſon, where, if There were Two 
_— 112, 114. 
8 


\ Roll. Tbr. Or More joyn'd with Him, a Writ of Conſpiracy would lie accordin 
57 _ _ to its ſtrict Form. An Action of the Caſe will lie for a Falſe and 
' » *.79.134 Malicious Accuſation of any Crime, whether Capital or not Capital, 
355, (even of High Treaſon) tho the Bill of Indictment is found Tenora- 


3Cro. 19. Mu, or tho' it does not go fo far as an Actual Appeal or Indictment; 
9 Rep. 56,57. an 


— - 
— — 
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Y 8 1 LK. id the fame Damages may be Recovered in ſuch an Action of the 
4 56386. ©, Caſe, as in a Writ of Conſpiracy, where the Party is lawfully Ac. 
= __ quitted by Verdict. If one does Falſly and Malitiouſly proſecute A. 
þ 5 nother in the Eceleſiaſtical Court, or procure Another to be Arreſted 


and brought before a Juſtice of the Peace to be Examined concerning 
a Felony or Miſdemeanor, Gc. on purpoſe to vex and diſgrace Him, 
and to put Him to Charge and Trouble, tho' He is not Indicted for 
e the ſame, yet He may have an Action of the Caſe; in which He need 
not Aver that He was lawfully Acquitted as He ought to do in a 
. Writ of Conſpiracy. But He muſt Aver that the Accuſation or Pro- 
S. P. C. ſecution was P Falſe and Malitions; and it muſt appear that there 
7, b. „was no Ground for it. This Action of the Caſe. is more frequently 
1 Roll. Abr. 5 . 85 g "= 3 
111,113, brought. 2. By Iudictment at the Suit of the King. If the Parties 
1 3 Int. 143, Are found Guilty of the Conſpiracy, The Judgment is very 4 Terri- 
222a ble, being call'd a Villainous Judgment. I ſuppoſe that there are but 
2 Inſt. 384. few Precedents of ſuch Judgments, Therefore I need not Repeat it. 


But at Common Law One may prefer an Indictment Againſt Con- 
[ N ſpirators, tho They do nothing but Conſpire together, and tho' no- 5 
| 9 Rep. 56, thing is put in Execution. The Common Law puniſheth the Con- 
Moll. Abr. federacy: But the Confederacy ought to be Declared by ſome Man- 
1 77. ner of Proſecution; as By Promiſes to Stand by one another, Right or Wi 
Wrong; By Entering into Bonds for that Purpoſe, &c. And as the MW 
[- Conſpiracy ought to be declared by ſome Act, It ought to be laid, 
x That the Matter of the Confederacy was Falſe, and the Conſpiracy 2a 
8 Malicious, and muſt be made out to be ſo by the Innocency of the 5 
| . Party, and Purpoſe of the Conſpira totes. 
[| 7 But If the Defendant can ſhew Any Foundation or Probable Cauſe 
| of Suſpicion, They ſhall be Diſcharged. The Confederacy ought. 
[| alſo to be Voluntary out of Court; for if upon Trial It doth appes* 
'F That the Proſecution was order'd in a Courſe of Juſtice, as That tne 
Þ Witneſſes were forc'd to Appear, &c. There ought to be no Puniſh- 5 
1 8. P. C. ment. If the Defendants Acted only as ſ Jurors in a Criminal Mat- 
; Veg ras. ter, or as Judges in Open Court, There is no Ground for Profecu- | 


. F. C. tion. Judges of Courts of Record are Exempted from All Profe- 
ep. 24. utions whatſocver, as Judges, except in the Parliament, But See the 


Habeas Corpus Act, 31 Car. 2. chap, 2. 9. 12.] A 
2 | Mo | 
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A Hare Conſpiracy will not maintain a Mit of Conſpiracy at the 
Suit of the Party Grieved, becauſe He is not Damaged by it; tho It 
a Ground for an Iydiłi nnr. „„ 
One Perſon alone cannot be Jadicted for a Conſpiracy; * fo that if S. p. c. 


Alk the Defendants are Acquitted but One, That One muſt be Acquit- N 
her 790. Otherwiſe in an Action of the Caſe. Husband and Wife are you Abr. 


but One Perſon ; and Therefore They cannot be Indicted for a Con- Roll. Abr. 


. 111,112. 
FÄ ( att 41h ö 
| Ser the 4 a nene JJV / | 

he Puniſhment upon ſuch an Indictment is Fine and Impriſon- 
oj o. Officers entruſted with a Particular Adminiſtration of Juſtice 
(as Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, 
Conſtables, Overſeers of the Poor, Surveyors of the Highways, Oc.) 
- neglecting Any Part of their Duty, may be Fined and Impriſon'd. 

_ Theſe are Offences in reſpect of Pallick Fuſtice. CE 


2. Of Offences Againſt the Publick Peace: 


Before I come to the ſeveral Kinds of Offences Againſt the Publickh 
Pence, It may not be improper to ſhew How the Breach of the Pu- 
blick Peace may be prevented. This may be Done, 1. By Security 
for keeping the Peace. 2. By Security for the Good Behaviour. For 
Thoſe who are of Ill Fame, or do Any Thing tending to the Breach 
of the Peace or of their Good Behaviour, may be required to Enter 
into a Recognizance, with Sureties or without Them, according to 
the Diſcretion of the Judge or Juſtice, to keep the Peace, or to be of 

Good Behaviour. T — e 5 e 55 


* 


to the King, taken by a Competent Judge of Re- 


"8 3, 5200 for the Peace is the Acknowledging of a Recogni- : Dake: I 
116. p 263; 
| Pulron, 18, 


zance (or Bond 

cord, for the Keeping of the Peace. „%% o— Wh: 

A Juſtice of Peace may Demand it ex Officio according to His Diſ- 

cretion where He ſees Cauſe, or at the Requeſt of Any Subject or 
Perſon under the King's Protection. His Warrant alſo may be Grant- 
ed when He is Commarded to do it by Mrit of Supplicavit out of 

Chancery or the King's Bench. Here the Juſtice is to Act as a Mini- 

ſter, and muſt make a Return to the Writ under His Hand and Seal. 


But this Writ is Seldom made uſe of. It may be Granted Y Aainſt Daſt. ch. 
Any Perſon whatſoever, under the Degree of Nobility, whether He be 6% gas“: 


a Magiſirate, even againſt a Fellow-Juſtice of the Peace, or a Pri- 9g 


vate Perſon, under Age, or of Full Age. Complaint ought to be 
made Againſt a Peer, Dutcheſs, Counteſs, or Baroneſs; in the Court 
of Chancery or King's Bench; and they may be bound there to keep 
the Peace. The Warrant of the Juſtice to keep the Peace may be 
Granted Againſt Infants, Feme Coverts, Again the Wife at the 


Requeſt of the Husband, Againſt the Husband at the Requeſt of the 
A Keen SOIT: er the 


But Eccleſiaſtical Perſons that are Performing Divine Service in 
the Church, Church: yard or other Place Dedicated to God, may not 
be Arreſted. | If Surety of the Peace is Demanded Againſt a Furor 
at the Seſſions, It is Grantable after the Seſſions, is Ended. . Surety 
ſhall not be Granted Againſt a Non Compo, Nor to Him upon His 
Requeſt; otherwiſe concerning a Lütt t has ſometimes . 


Sas... 
r 


* r 2 3 * 


FF OATS To. 2 


116. p. 263, 


ntervals: The Surety of the Peace may be 0 or Again 
2 Dale. ch. One Attainted of Treaſon Or Felony 3 and In a Word, 2 7 All 
264, 265. 


2 Dale. ch. 


119. p. 275, 


276. 
b Dalt. ch. 


1 ade broken afterwards by ſuch Act, before the Recognizance is Releaſed 
482,93. | 


4 Inſt. 180. 


© Dalt. ch. in 
1 P. 77, zance, with the Cauſe of the Forfeitrre into the Chancery, King's 


278. | 


d Dalt. ch. 
Yar. p 185, 
„ 

4 Inſt. 180, 
n 


Del eh. 
123. p. 290. 


4 Inſt. 180, 


„ 


and His People. ¶ See the Expoſition of this Act, 4 Lift. 181. 


F Dale. ch. 


14. P. 292, of Living, as for keeping Houſes ſuſpected to be Houſes of Bawdry, 


203-7: =: 
r Cro. 78. 


« 4Inft. 181. haviours that do not Relate to the 8 Publick Peace. Certainly It 
n Dalt. ch. | L 
124. p. 96. Drunkard, Bankrupt, &c. , But It is generally allow'd That the Ju- 


1 Cro. 78. 


Dalt. ch. SU a 
124. P. 293, Night-walkers, Eavesdr Hen 
At 


Fear or Trouble. 


TY 19 


Intervals. The Surety bf the Pence may be Granted To © 


Perſons that are Suſpected to Break the Peace; or that do Break the 
Peace by 2 5 Aﬀaults, Battery, Wounding; Hot Words in the 


Preſence of a Juſtice, Fighting, Quarrelling; Threatning to Beat or 

Kill Another, or to Burn His Houſe; Barretors, Rioters; c. and in 
All Caſes where there is a Preſent Danger, or Fear of Future Dan. 
ger. ® Now Security for the Peace being given to the King by Re- 
cognizance; with Sureties or without, in a Penalty of a Sum of Mo- 
ney, according to the Nature of the Caſe, Þ Then If the Peace is 


or Diſcharged; ds by Affray, Aſſault, Battery, Gr. The Recognj- 
zance; being brought to the next Seſſions of Peace by the 2 See 
3 H.7. chip. 1.] © the Juſtices in Seſſions may certify the Recogni- 


Bench or Exchequer; from whence: Proceſs of Scire Facias ſhall 90 
out Againſt the Party. 5 VV 


4 he Ick that ſhall amount to a Forfeiture of ſuch Recogni- 
zance mult be intended or done to the Perſon, or to the Terror of the 
People; not to One's Lands, or Goods. For tho' theſe may be . 
Breaches of the Peace, yet They are not within the Meaning of the 
2. © Surety for the Good Behaviour or Good Abearing is Granted; 
Taken, &c. as Surety for the Peace; and by ſome Opinions It differ- 
eth little or nothing from it. But the Party bound to the Good Be- 
haviour may ſooner fall into the Danger of Forfeiting His Recogni- 
rance. Surety for the Good Behaviour doth include Surety for the 
Peace. For Surety of the Good Behaviour conſiſteth chiefly in this, 
That One ſhall demean Hiniſelf quictly, doing nothing that ſhall 
be the Caxſe of the Breach of the Peace, or of putting the People in 


v 


By the 34 Ed. 3. chap. 1. Juſtices of the Peace are impower'd to 
Arreſt and Chaſtiſe Rioters, Barretors, and to cauſe them to be Im- 
pPriſoned and Pumi ſbed, and to take of All Perſons that be not of Good 
Fame ſufficient Surety for their Good Behaviour towards the King 


]uſtices of the Peace Have alſo this Power by their Commiſſion, 
© One may be Bound to His Good Behaviour for a Scandalous way 


for Haunting ſuch Houſes, or Taverns, Ale-houſes, Gaming-Houſes, 
&c. for ſpeaking Words of Contempt of a Juſtice of Peace, Abuling 
His Warrant. It is ſaid, that the $:ature does not Extend to Misbe- 


ought not to be Demanded for calling one ® Rogue, Knave, Fool, 


ſtice hath-a Diſcretionary Power to take Surety of All Thoſe that are 
Suſpected to be Dangerous, Quarrelſome or | Scandalous ; i ang of 
5,” Common Drunkards, Common. 
Whoremongers, Putative 5 of Baſtard Children, Common _ 
Whores, Of thoſe that Live idly and Fare well, having nothing u. 


* 


* 
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% don. Of Cheats or Libellers; Of thoſe that take Gates off of 
* wh or caſt them into Ditches, toc One Dürr 41-8415 1747 ; 

k One 2 alone out of Seſſions may Demand this Security, * Date. ch. 
either by his own Diſcretion or upon the Complaint of Others: And 3. P. 291. 
may commit the Perſon to Gaol, if He refuſes ta be Bound. He is 
alſo empower d to bind ſeveral Offenders to the Good Behaviour by 
| overall Satutet, as well as By the Common Law. [See alt. ch. 

224. Pag. 295. % . e To brow eee 

j One enters into Recognizance for His Good Behaviour, He may 
I Forfett His Recognizance' b being Drunk, (.L».) By going armed ! Dale. ch. 
in an unuſual Manner and Above. His Degree, By uſing 'Threatning 124. p. 296. 
Words ® immediately tending or inciting to the Breach of the Peace. "any 19 5 
as to Threaten to Beat one, Challenge one to Fight, or by doing any m , Cro. 498 
other Thing which ſhall immediately tend to the Breach of the % 
Peace, or put the . e Fear, 'altho' there be no Actual Breach wr nd 
of the Peace. Not for Abuſive Language, as calling one Lyar, 
Rogue, Raſcal, &c. (for this is only a Motive or diſtant Provoca- 
tion to the Breach of the Peace) nor for a 'Treſpaſs upon Land. It 
muſt ReJate tothe Perſon of a Man. 
The Surety for the Peace or Good Behaviour may be n Releaſed * Date, ch. 


* 


either By the Juſtice Himſelf that took it, or by the Party upon 124 P. 29 


whoſe Complaint It was Grantet. SENS als or? ire or 
© [Seve 21 Fac. 1. chap. 8. To prevent Abuſes in Procuring Proceſs 


j 


* 


and Superſedeas of the Peace and Good Behaviour out of His Majeſty's 


Courts at Weſtminſter, 5 forbidding Them to be Granted but upon 
' Having now ſhewn How Breaches of the Peace may be in a great 
Meaſure Prevented ; I come now to ſpeak of Actual Diſturbances of 

the ern Peace, and How They may be puniſbed when Com- 

EY Offences Againſt the Publick Peace are Aſawults, Batteries, . 
5 frays, Taking away Maidens, Kidnapping, Forcible Entries — MN 
== = Forcible Detainers, Unlawful Aſſemblies, Routs, Riots, Riding or 
Going Armed, Libels, Falſe and Slanderons Tales, Falſe Prophecies. 
1. An » Aſawult (Afſultus, Inſultus,) is An Attempt or Offer to Finch ch.g. 
Do a Hurt to One's Perſon ; as by an Offer to Strike One, Holding up Bft n 
the Fiſt in a Threatning Manner, or By Preſenting a Piſtol towards p - ph 
and near One, tho no Hurt actually Done. Words cannot amount to? dr. 4 2. 
_ an Aﬀfault; tho there are ſome Opinions to the Contrary. rr. 3 
The Offender is liable to an Action at the Suit of the Party Aſ- . 
ſaulted for Damages, Gc. and to an Vndictment, upon which He 
Thall be Fined, and Impriſon'd till paid. [See the 5 & 6 Ed. 6. 


chap. 4. infra} ] 


2. AP Battery (from Barre, To Strike) is any-Injury done to the, Finch <> 
is any Injury done to the Finch ch. 
| Perſon of Another in a Rude or Angry Manner; as by Strikin „ Puſn- pu he 779 
— — J oltling, Catching by the Arm, F illiping upon the Noe Spit- Bale ch 195. 
hy: Rs N * 8 in a Rude and Inſolent Man- e 
er, Oc. But It is no Battery to lay one's F. ntl In. 5 
chat is going to ſtrike =; 5 . og __— =_ __ ne, | 
=. his Offence is Puniſhable By Action and Iadidtmeut in the _ 
wins ner == an Aſſault. If the Husband and Wife bring an Action of 2 loft. 236 
attery for the beating of Himſelf and His Wife, The Writ ſhall 
| 5 abate 


' Ha 


An Inftivute of the 


Book Il 


r Terms of 
the Law, v. 


Battery. - 


1 Terms * 


the Law, v 
Battery. 


2 Roll. Abr. 


546, 547.5458, 


55 
Dalt. ch. 121. 


p. 284, 55 


283, 308 


Kely. 64. 


the Puniſhment of Thoſe as do make an Aſſault upon any that como 


abate, becauſe The Wife cannot joyn for the Fn of the ebend 
and the Husband cannot have Judgment alone, becauſe His ils 18 
joyned with Him in the Original. And ſo it is in like, Caſes. 

A Man may Juſtiſy the Beating of Another, who firſt, Aſſault 
Him, i in his own Defence, By a Special Pleading in an Acbiox, De 
$072 ¶ ault Demeſ)e, or that the Battery. was occaſion d by His OWn 
Aſſault; or He may Give That in Evidence upon Not Guilty to a 
Indiftment. * And the Record of the Conviction of the Party by 
Indictment may fſeive afterwards for Evidence in the Action a 
Treſpafſs for the ſame Aſſault and Battery. ¶ See Of a Confeſſion un. 
der Tit. Of the Behaviour of 4 Criminal on _ Ar argument, 
Book 4. chap. 5. barry 

One may alſo Fnſtify the Beating of Another who Adauits, His 
Wife, Father or Mother, or His Child or Servant; and ſo on the 
Contrary The Wife, Father, Mother, Child, Servant may Juſtify, —_ 
Beating where Thoſe that are ſo nearly Related to how are Aſſault. 
ed. Alſo the Law: doth allow a Man to Beat Another in the noceſls- 
ry Defence of His Goods; but If He kills Him, It is, Felony, Thus 
one may Beat Another in Defence of His Poſſeſſion of His. Eſtate, if 
upon a Diſturbance; One pretends to Aſſault or Beat Him. Thot 5 
that Have a Natural or Cieil Authority: over others ey haſt 
them for their Offences. And therefore a Husband Ken 
Wife, a Parent may Juſtify the Chaſtiſing. of His G IA willi = ; 
with Moderation; A Naſter his Servant or Apprentice, [See 33)H,8. 
_ chap. 12.] A Schoolmaſter His Scholars, A: Gaoler or His Servant, 
His unruly Priſoners, An Officer thoſe that Reſiſt His Arreſt. So one 
may Chaſtiſe His Kinfman that is Mad, Chain: Him ap ad Beat: Him 
wit Rods to keep Him from doing Hurt. 

If the Life of Any One is in Danger by Beating" or PR Gl 
Any Perſon may Beat Him that Offereth the Violence, to Wn: Rim : 
Qiet !:! | 
Sec the 5 V. 4. chkp. 6. For the Penal for Aſaulting, of a "Great 
of a Knight or Burgeſs in Parliament. Ihe 11 H. 6. \chap. 1 For 


to Parliament, or to the King's Council. The Aun. chap. 16. 
* Convennicth an Aſſault on a Privy Counſellor in the Execution of His 
Office, 9 Aum. chap. 14. Concerning an Aſſault, Beating or challeng - 
ing to Fight upon Account of Money won by Gamingi;6 Georg. chap. 
21. 6. 34. For the Puniſhment of Aſſaulting, Beating or Wounding.an 
Co of the Cuſtoms in the Execution of His Office, Oc. 6 Georg. 

oy 23. (. 11. For Aſſaulting any Perſon in the Seren or High-ways 
wit Intent to Tear His Cloaths, GSW. 

Aault and Battery arc often Confounded, tho'in Law Diſtinct Of. 
fences ; ; for in Treſpaſs for Aſſault and Battery, One may be found 
Guilty of the Aſſault and Not Gy N ann e Len a; Moy 
hem, 8 Of L. ante.) „ en 


By the 5 & 6 Ed. + chap. "= Abe ball ** an Chiding Words 
iu à Church, or Church-yard, in pain of Suſpenſion of a (Layman, 
Ab Ingreſſu Eccleſiz, and of a Clerk from the Mimſtration.-of-: Hit 
Oe He that ſhall Smite or lay ætolent Hands there pon Any 
Other, is thereby Excommunicated ipſo facto. He that is enen 
of Striking with a Weapon in Auy Chu ch or Churdhgards or {hall 
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draw Any Weapon there, with Intent to Strike Another with the fame 
Weapon, by Verditt, Confeſſion, or Two Lawful Witneſſes, hall by 
2 ment of Fuſtices, &c. have one of His Ears cut off, & c. and 
ll ſtand Excommunicate ipſo facto. 


t Church-wardens, Gc. who whip or ſtrike ys for playing in the * « Sand. rz, 
Church, or pull off the Hats of Thoſe that fit there with Their Hats Jid. jo. 
on, or gently Lay their Hands on one that is Excommunicated, to 

Turn Him out of the Church, are not within the Statute. « 

3. An" Acfray (from Arayer, To Terrify) is a Fighting of Two H 3 [aft 158, 
or More to the Terror of the King's Subjects. There mult be a Stroke 5.44, 1 
Given or Offered, or a Weapon Drawn. If the Stroke is offer d on H. P. C. 133, 
one Side only, or in a Private Place out of the Hearing of Any, It is 136. 
an Aſſault, tho' Aſſault and Affray are ſometimes Confounde. 

A Menace to Beat or Kill is no Affray. To Challenge Another 

Either By Word or Letter to Fight a Duel, or to be a Meſſenger of 

ſuch a Challenge, is a High Offence; and the Combat, tho! no Blood 

is Drawn, is an Atfray. Any Private Perſon, who ſees others Fight- — 
ing, may lawfully part Them till the Heat is Over, and Deliver RY 
Them to the Conſtable; and the Law doth encourage Him to it. 4 
For if He receives Any Harm by the Affrayers, He is allow'd His 
Remedy by Action againſt Them. + And if Any Private Perſon is 
Commanded by the Sheriff, Juſtice of the Peace, Conſtable, ec. to 
Alſiſt in parting the Affrayers, and He Refuſes or Neglects to do it, 
He is Puniſhable By Fine and Impriſonment. And fo is the Confta-. - 
ble, or other Conſervator of the Peace, if They Neglect their Duty. 

[See Of Conſtables, % uoinoioinoty ing 

All Affrays are Puniſhable By Fine and Impriſonment, 2 


4. * The Taking away Maidens or Women Children under the * 3 laſt. 64. 
Age of ſixteen Years without Conſent of their Parents, is againſt the 


Publick Peace. _ Therefore, 2 5 


Ny the 4 & 5 Ph. & M. chap. 8. None ſhall take Away or Cauſe 
tobe Taken away, Aus Maid or Woman Child unmarried within the 
Age of Sixteen Tears (tho It be not Againſt Her Mill) without. Com- 
ſent of the Father or Mother of ſuch Maid, or of ſuch Perſon a 
pointed to be Governour or Guardian by the Father in His Life- 
Time, or By Mill after His Death, upon Penalty. of Two Years 
Inpriſonment. And if Any ſuch Maid is Deflour d or Married © 
 Aeainft the Mill of the Father, if He is Living, or Againſt the Mill 
of the Mother, . having the Cu oy of ſuch Maiden, if the Father is 
Dead, The Offender ſhall ſuffer Five Tears Impriſoument. 
And if Any. ſuch Child Above the Age of twelve Tears, and under 
the Age of Sixteen, do Conſent to ſuch Marriage, The next of Kin of 
the ſaid Woman Child, to whom the Inheritance ſhould deſcend or come 
After the Deceaſe of the ſaid A Child, ſhall from the —_ 1 5 
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+ Qi non Probiber cum Probibere- pateſt, In Culpa ef. 3 Inſt. 168; * art oft 
Adem eſt Facere & Nolle Prohibere, Mts i, Ibid — |. © —— 
Nui non Prohibet quod prohibere poreſt, Aſſentire videtur. 2 Inſt, 305. 

Ei non Obſtat quod Obſtare poteſt, Jacere videtur. 2 luſt. 146, 


i. 


1 


| N n 
Book III 
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An Inſtitute of the 

ſuch Aſſent or Agreement enjoy All ſuch Lands, &c. ug the ſaid 3% 
man Child had in Poſſeſſion, Reperſiom or Remainder, at the Thi ꝙ 
the Aſſent, During the Life of ſuch Woman Child. 
Provided This Act ſhall not be Prejudicial to Any Cuſtom coucery. 
ing Orphans in Logs or other City, &. _ £5 


It is required Here that the Maid ſhould Have Lands or Good: 
4 Oc. as by the 3 H. 7. chap. 2. Concerning Forcible Marriage 0 
Deflemeut of Women of Eſtate, See Tit. Felony, chap. 1. ante. 
= e r. chap. 5. f. 13. Concerning Forfeiture For a Popiſb Mar- 
A e PE ns oe peut Dt Wes * 
I 7 Ray. 474 5. ) Kidnapping is a Stealing away of a Man, Woman or Child. 
= ' 0597 NOW _ Offence at Common Law, and Puniſhable By Fine, Pillo- 


3 5 By the 11 G 12 W. z. chap. 7. If a Maſter of a Merchant-Ship, 
* „ &c. ſhall During His Being Abroad Force Any Man Aſbore and will. 
3 — Jully leave Him behind, &c. He ſhall ſuffer Three Months Impriſon- 
* = men. [See 4 Georg. chap. 11. Concerning Tranſportation upon 
Contract, &c.} e e 5 


z Dalt. ch 6. A PForcible * Entry is, when one or more Perſons furniſhed 
126. p. 299, with unuſual Weapons do violently enter into the Houſe or Land of 
H P. C. 138. Another, or do uſe Violent and 'Threatning Words to the Terror of 
1 Inſt. 255. b. Another, and By that Means gain the Poſſeſſion, or If one or more 
do Enter Peaceably, and then Forcibly put Another out of His Poſ- 
JJ! dd ( ĩ r 
® Dalt, ch A Forcible ® Detainer is when One or More have Enter'd Peace- 
E ok p. 300, ably and Detain'd the Poſſeſſion with Force, with Arms, or with an 
II. P. c. 139. unuſual Number of People, or with Threatnings to Defend it, &c. 
x Inſt. 257.b. This was no Crime at Common Law where one had a Title, and 
2 was Lawful. But now This is made an Offence By Statutes, 
or, - „„ | 


=: N By the 5 Rich. 2. chap. 7. None ſhall Enter into Lands or Tene- 
ments, but where Entry 1s Given By Law, and in a Peaceable Man- 
ner, upon pain of Impriſonment and Ranſom at the King's Mill. 


| 9 oy b Here was no Remedy but upon a General Enquiry in the Quar- 
%, P. 297. ter-Seffions, or By Indictment or Action. Therefore 


=_—_ By the 15 Rich. 2. chap. 2. Vhen a Forcible Entry is made into 
1 Lands, Benefices or Offices of the Church, One or More Fuſtices f 
1 the Peace, taking Sufficient Power, and Going to the Place ſo kept 
= y Force, and finding Any that Hold ſuch Places Forcibly, m 
IR Commit the Offender to the next Gaol, there to Remain Convitt By 

the Record of the Fuſtice, &c. till He Hath made Fine and Ranſon 

to the King. And All Pope of the County fhall be Aſifting to the 
FJutſtice to Arreſt ſuch Offender, upon Pain of Fine and Impriſonment 


The fame Juſtice may Af the Fine for this Offence, 
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Peaceably and Detained with Force; nor gave Any Remedy If the 
Parties, who made the Entry with Force, Removed before the Co- 
ming of the Juſtices, nor Did they give the Juſtices Any Power to 
Reſtore the Party ejected; nor ordain d Any Penalty Againſt the She- 
rilff, If He did not Obey the Precepts of the uſtices, in the Execution 

of the ſaid Statutes. Wherefore, e 


But neither of Theſe Statutes extended to Thoſe that enter'd 


By the 8 H.., chap. g. Upon Complaint mnde to the Fuſtices, or 
One of them, of a Forcible Entry or Detuiner, by the Party griervr- 
ed, They or One of Them ſhall cauſe the Statute of the 15 Rich. 2. 
chap. 2 to: be auly Executed at the Coſts of the Party gtievcd, = 
And when Complaint is made of Any ſuch Entry or Detainer to 
Any Fufrice or Fuſtices, He or They By Warrant or Precept ſhall . 
Command the Sheriff to Summon a ſufficient, Fury to Enquire of the © 
Force Committed. And upon Force: found, The Fuſtics or Fuſtices 
ſhall cauſe the Landi, &c. to be Re-ſtiſed, and ſhall put the Par- 
ty Difſeiſed in Poſſelllon, in the Abſence as well as Preſence of the 
Pare ͤ . or NS 


*. * 
= , 


* 


to the Title of Either of the Parties. 130. p. 373. 


# 


Provided that this Statate ſhall not Endamage. Any, where They 
or Their Anceſtors have continued their Poſſe ſions of the ſame for 
Thee Trans, e bf anno oil 


This is an Interruption of His Poſſeſſion. 


By the 31 Eliz. chap. 11. There ſhall be uo Reſtitution upon an 
Indictment of . Forcible Entry or Forcible Detaiuer, where the Defen- 
dant Hath been in quiet Poſſeſſion for Three whole Nears together 
next \ before the Day f ſuch Inditment ſo found; and His Eſtate 
therein uot Ended; which the Party Judicted may Aledge for. finy of 
Reſtitution; aud Reſtitution 15 to hay till That be Tried 
_ will Traverſe the ſame; . 1 pr 40 
I the 21 Jac. 1. chap. 15. Upon Forcible Entry or Detainer, 
Juſtice, &c. hath Power, upon Indictment found, to give Reſtitution 
of Poſſeſſion to Tenants for Tears, By Elegit, Statute-Merchant or 
Staple, Tenam By Copy of Gourt-Roll, as well-as to Thoſe that claim 
CCC . 94 ons bo wt 
So that now A © compleat Remedy is Given Againſt Thaſe who Date. ch. 
Enter with Force and continue the Poſſeſſion Peaceably, Againſt . p. 298. 
Thoſe who Enter Peaceably and Detain or Hold out with Force, 
and Againſt Thoſe who both Enter by Force and Detain By Force. 
The Indictment muſt fet forth, That the Entry was f Manu Forti. © 1 Cro. 461. 
Thoſe are Peculiar Words for this Offence, to Diltinguiſh it from All pn 
ather Treſpaſſes Yi & Armiz. There are many Niceties ta be Ob- 
C ᷣ»:᷑:? IDS ͤ 4 los 40) OSA FARE... f NG 
IST bf 373 I. HR g . 1 
> Aultitudinem Perem Egciunt, (Qn) 1 Loft, 257. a: 5 2 
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e The Juſtices are to Reſtore the Poſſeſſion, and not to Enquire in- Date. ch. 


u hut if the Diſſeiſce within the Three Years makes Lawful Claim, aft f. C 735 


if theotber, + 
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D. lt. ch.135, 


Rep 91. to make an Unlawful Entry into it; But He cannot Aſſemble His 


t,Tnft 176. 8. A k Rout (Rout, Turba) is when T hree or More do Any Un- 
Pult. 25. flawful Act upon a Common Quarrel; as when the Inhabitants of a 


beit. ch. or a Way there. 1 But Others ſay that a Rout is where Three or 


„ lost. 1). 9. A ® Riot (from Rioter, Rixari) is where Three Perſons at leaſt 


323, 1. and Purpoſe of their Meeting, which muſt be to do ſome Unlawful 


11 Cro. 254, 
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3 — 
9 | 
_ - ſefv'd in Drawing the Indlictment. [See Hawkins's Pleas of the Cyorry, 
e eee 
Io Remove a Force out of a Pariſh-Chutch, or Parſonage- Houſe 
c F. N. B. 54, There is Another Remedy By a Writ 8 De Vi Laicd Remover, 
55. [Sce of Writs; Book 4. chap. 4. Hed i 
There is a Force tnplied in Law, as in Every Treſpaſs 77 & 4x 
| mi, Of Co LY 1 e . 
v 3 Inſt. 176. 7. k An Lulacmul Aſſembiy is where Three or More Aſſemble 
H.P.C. 137- Thefmſelves together to do an Unlawful Act, and Part without doing 
the ſame; or without making Any Motion towards the Execution 6f 
it. The Meeting only to do an Unlawful Act is puniſhable. If there 
was no Ill Intent, and the Meeting was for Sport and Merriment, It 
"Is BOUNDS d nn 9 oe 
i Dale. ch. i One for Safeguard of His Honſe, and for the Defence of the Poſ- 


147, K 15 ſeſſion thereof, may Aſſemble His Friends Againſt Thoſe that threaten 


136. p. 320, 
321. 5 


Friends for the Defence of His Perſon againſt Thoſe that Threaten to 
Beat Him, while He is out of His Houſe. ® .. x 


Town Break Down Incloſures, pretending to Have Right of Common 


196. P. 321. More have met to do an Unlawful Act, and Have moved forward in 
Order to do it, but part without Doing it. This is puniſhable tho' the 
Act is not Executed. The firſt Deſcription of a Rout agrees almoſt 

with the Notion of a Riot. For, „ 


H. F. C. 137. do an Unlawful Act, of a Private Nature, with Force; as when They 
Beat a Man, Hunt in His Park, Chaſe or Warren, Cut or Peſtroy 
His Corn, Graſs or other Profit, Enter or Take Poſſeſſion of Land, Oc. 
All who are concern'd therein are Rioters. And If one ſeeing others 
Engaged in a Riot do Aſſiſt them therein, He is as much a Rioter, as 
if He had firſt Aſſembled with Them for that Intent. 
In Every Riot there muſt be ſome Intention of Force or Violence. 
n Dalt. ch. n Therefore Aſſemblies for Wreſtling, playing at Cudgels, Cards and 
136. P. 322. Dice, Drinking, Dancing, &c. are not Riots. And this Force mult 
Relate to fome Private Quarrel only. For If the Intention of ſuch 
z Inſt. 9,70. Aſſemblies is to Redreſs ® Publick Grievances, and ſuch Intention is 
Executed, This is Levying War Againſt the King, and Amounts to 
__ High Treaſon. [See Of High Treaſon, ante] 
? Delt. ch In Riots, Routs and Unlawful Aſſemblies, P we muſt Conſider the 
136, 138. Nuuber of the Perfons, which muſt be Three at leaſt; The Intent 


Act with Violence or Force, and muſt not be a falling out upon a Sud- 
den Quarrel after a Lawful Meeting; The Lawfalneſs. or Unlawful 
neſs of the Act; The Manner and Circumſtances of Doing it; for 
the Manner of doing a Lawful Thing may make it Unlawful ; as 
if a Nuſance is Removed in a Violent and Tumultuous Manner, Gc. 
By the Comiuon Law Offences of this Nature are puniſhable By Fine 
and Impriſonment, and, if Enormous, By Pillor y. 
$3.Cro.254.....'2 If a Mayor and Aldermen, Gc. are Guilty of a Riot, They are 
> 204 Puniſhable only in Their Natural Capacities. Yet the Liberties of 
cha, 139. Corporations Have hcen Seiſed, or the Corporation Fined, where 2 
9 16 . EI .ñ⸗ 
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 Governours have Countenanced a Dangerous Riot within their Pre- 
cincts. [Sec Of Corporations, Book 1. chap. 8.)  *®. 
r Women are puniſhable as Rioters, but Infants under the Age of Date. ch. 
' Fourteen, are not puniſhable: ©. +4 1139. p. 345. 

'Theſe Offences are alſo Puniſhable by Srarute. For; 


By the 34 Ed. 3: chap. I; The Fuſtices of the Peuce Have Power 
to Neſtrain Offenders, Rioters, &. and to Arreſt and Chaſtiſe them 
according to their Offence; and To Cauſe Them to be Impriſon'd, and 


hn. 


Duly Puniſhed. I CI is CO TEL 
By the 27 Rich: 2. chap. 8. As ſoon as. the Sheriff and Other the 
King's Miniſters ſhall Hear of a Riot, Rom, or other 4fſembly A. 
gainſt the Peace, They with the Power of the Coy ſhall Apprehend 
fuch Offenders, and put Them in Priſon until Delivered By Law. 
By the 13 H. 4. chap. 7. Two Fuſtices of the Peace; dwelling near 
the Place where ſuch Offences ſhall be Committed; together with the, 
Sheriff or Under-Sheriff, ſhall by the Power of. the County; (if necd 
be) ſuppreſs Riots, Routs and Unlawful 4fſemblies, Arreft the Offc1t- 
ders and Record what ſball be Done; by which Record the Offenders 
hall ſtand Conzvift as By the Statute of the 15 Rich. 2. chap. 2. in 
Caſe of Forcible Entries. And If the Offenders are Departed, The 
 faid Faſtices, &c. ſhall within a Month after make Euquiry there- 
of, and Hear and Determine the ſame, in Pain of 1001. | Sce the 
Statute at Large. ] e e Regs 
t Theſe Statutes are to be underſtood to ſpeak of Great and Noto- * B. it. eb. 
_ rious Riots, in the Nature of Inſurrections and Rebellions. The Ju- b 01. 
ſtices By Their Commiſſion may Enqure of mall Riots at Any Time 
The Record of the Riot within the View of the Juſtiecs, By whom 
It is Recorded, is ſuch a Conviction as cannot be © 2 the * Dale. ch. 82. 
Parties Being concluded thereby. Yet the Parties may Take Advan- F '99 3% 
tage of the Inſufficiency of the Record; and Except, Againſt it, if the 
- Juſtices Have not purkuad; the Stare: e nn 
elt js ſaid that the Offenders, being Arreſted. By the ſaid Juſtices, * Dult cb.82. 
and convicted upon the Record of their Offence in their Preſence, $1,990 
ought to be ſent immediately to Gaol till They pay the Fine Adleſ. 
fed by the ſame Juſtices, who drew up the Record; which Fine ſhall 
be Eftreated into the Exehequer to the King's Uſe r elſe the Juſti- 
ces may Record ſuch Riot by them viewed, and commit the Offen- 
der; and After Certify the Record into the King's Bench, or to the 
Aan hoe Ein oo IT OGART ov 9 car 
If the Offenders are gone, then the een ſhall Enquire By a 
Jury; and if the Riot is found, The Juſtices muſt make a Record of 
it, and Fine Them or Receive their Traverſe, to be ſent by the Ju- & 
tices to the next Quarter-Seſhons, or into the King's Bench, to be. 
Tried according to Law. [See the 2 H. 5. chap. 8. 2 H. 5. chap. 9. 


y the 19 H. 7. chap. 13. The Sheriff Having a Precept Diretted 
10 Him to Return à Fury according to the 13 H. 4. chap. 7. &c. ſl  — 
Return twenty-four Perſons, &c. to Enquire of the Riot, Rout or Un... 
lawful Aſſembl * e . See 


1 . 
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See the 13 Car. 2. chap. 5.. An Act againſt Tumults and Diſorder, 
upon Pretencò of Preparing or. Preſenting Publick Petitions, Gc. to 
His Majeſty oy the Parliament. 05 3h oh 47 
But the 1 Georg. chop. 5. is a more Severe Statute Againſt Rioters, 
if They meet to the Number of Twelve, Adjudging them To be . 
on without Clergy. But That Statute being wholly in the Afﬀir.. 
mative does not take away Any Authority in the Supprefling of a 
Riot by Common Law or By Statute. [See the 1 Georg: chap. g. 
and Of Felomies By Rioters, chap. 1. ante. And See the 1 Geoy 
_ chap. 28. For Preventing Diſturbances By Seamen and others.! 
1 10. Riding or Going Arm d with Dangerous and Unuſual Weapons 
54 Inſt 160. to the Terror of the People, is an Offence at * Common Law, and 


Buy the Statute of Northampton, or the 2 Ed. 3. chap.'3. None ſhall 
come with Force and Arms before the King's Fuſtices, or other of the 
King Miniſters, doing Their Office, or Executing His Commands; 

ror Gb or Ride Arm d By Night or Day in Ahray of the People in 

Any other Place, upon Pain to forfeit their Armour, and to ſuffer 

Impriſonment at the King's Pleafure. e 


Juſtice of the Peace, &c. ' have Power to put this Aft in Execu: 
tion. And the Fuſtices of 4ſſiſe Have Power to Puniſh Them That 
Have not dm Their Doty. . 


I see the 25 Ed. 3. chap. 2. 7 Rich. 2. P23. 20 Rich. 2. chap, 
1. By the laſt of which Acts a Fine is added to the other Penalties, 
for Riding or Going Arm'd, to be ſet by the Juſtices, c.)] 
I hbeſe Statutes are ſeldom put in Execution. . 
z Inſt. 162. Y No Perſon can Excuſe the wearing ſuch Armour in Publick by 
Alledging that He wears it for His Safety Againſt an Aſſault, 5 5 
One Has Threatned. But He may Aſſemble His Friends, and Arm 
| N Them Againſt Thoſe that 'Threaten to do Him Violence in His Houſc, 
BR. - as before Obſerved, Men may uſe Common Arms according to 
=. Their Quality and According to the Faſhion, and Have ſuch Atten- 
N daants with Them Armed as is Agreeable to Their Characters. And 
* Men may Arm Themſelves To Take Felons, Suppreſs Rioters, To 
5 Execute the King's Proceſs, &c. as is Excepted in the Statute of 
5 NOTRE. eff d. 2212 8D 
Terms of 11. 2 A'Libeh (Libellus Famoſus) is a Malicious Defamation: of 
rc Lan, v. Any Perſon Expreſſed either in Printing or Writing, Signs or Pictures, 
5 Rep. 225, to Aſperſe the Reputation of One that is Alive, or the Memory of 
One that is Dead. If It is made againſt a Private Man, It may Ex- 
cite the Libelled, or His Friends, to Revenge, and be the Cauſe of 
Blood-Shedding. If It be Againſt a Magiſtrate, It is not only a 
© Brerch of the Peace, but a Scandal to the Government. A Libel is 
puniſhable, tho' a Private Man or Magiſtrate is Dead at the Time of 
Making the Libel; for Others of the ſame Family are alſo Provoked 
to a Breach of the Peace; and in the Caſe of a Magiſtrate deceaſed, 
the Government is alſo traduced, which never Dieth. It is not ma- 
a 5Rep. 125. terial whether the Matter of the Libel be * True or Falſe, if the Pro- 
ok. 1 * ſecution is By Information or Indictment. But in an Action of the 
Caſe One may Juſtify that It is True. e e e 0 | 
5 AS © = — Ihe 
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The Printing or Writing may. be Libellous, tho the Scandal is not 

charg' d in Direct Terms, ® but Obliquely or Ironically; © or tho' there v Hob. 215. 

is but One or Two Letters of the Name Exprefs d; or the Firſt and TI, 

Laſt Letter of the Name; if the Jury will underſtand it to Point at a 

Particular Perſon. e fo 3 

Falſe or Scandalous Matter in a 4 Legal Proceeding in a Courſe of * Dyer 285. 

Juſtice (as By Bill of Complaint, Petition, Articles, &c.) will not +9 25.5 

amount to a Libel, if the Court, or the Perfon applied to, hath Ju- 1 Roll. Abr. 

riſdiction in the Cauſe. Thèrefore No Preſentment of a Grand Jury 34. 

can be a Lell. . IRA PIP See 

If One Finds a Libel, He ought to Burn it or Deliver it to a Ma- 

giſtrate. For not only the Contriver but the Procurer or Publiſher * 9 Rep. 59. 
of it, knowing it to be a Libel, is puniſhable. If One Readeth a 

Libel, or Hears it Read, and Laughs at it, It is not a Publiſhing of 

it; for Before He Reads it or Hears it, He cannot know it to be a 

Libel. But If after He Hath Read it, or Heard it Read, He Repeats 

or Sings it, or Any Part of it, in the Hearing of Others; or if after 

He knoweth it to be a Libel He Reads it to Others; It is an Unlaw- 

ful Publiſhing of it. But if One Writes a Copy of it, and does not 

Deliver it to Others, The Writing ofa Copy is no Publication; but 

It is a great Evidence that He Publiſh'd it, if It is Publiſhed, when 

He knowing it to be a Libel Writeth a Copy of it; if He does not af- 

terwards Deliver it to a Magiſtrate to Examine it. For then the 

Subſequent Act doth Explain the Precedent Intent, f If a Libel is C1 Ventr. 31. 

found in a Houſe, The Maſter of the Houſe cannot be puniſhed on an 5 Rep. 125. 

Information or Indictment for Framing, Printing and Publiſhing of it. 

But he may be Indicted for Having it, and not delivering it to a Ma- 

giſtrate. s It is ſaid, That If Bookſellers or Hawkers Publiſh or Sell Moor 627, 

Libels, tho they know not the Contents of them, yet they are puniſh- 5 Rep. 59. 

able; the Publick Peace being to be more regarded than a Private 

To ſend an Abuſive h Letter to One without Publiſhing of it to n: Rep. 344 

Others, is an High Offence; becauſe it directly tends to the Diſtur- _ 62,205, - 

| bance of the Peace; But no Action will lie becauſe It is no Publica- : Lev. 139. 

tion. To Scatter and Diſperſe a Libellous Letter in the Fields, wit 
out ſending Any to the Perſon Himſelf, is a Publication of the Libel. 

I ſaid That a Libel may be by i Signs and Pictures, as well as by i 5 Rep. 125. 
Printing or Writing. For To Fix a Gallows at one's Door, or to 
Paint it upon one's Door, or to Paint One in a F ool's Coat, or to 
Draw One's Picture with Aſſes Ears, Gc. is very Provoking, and a 
Direct Stirring up a Quarrel, cauſing a Diſturbance of the Peace. 
A Libeller or a Publiſher of a Libel, or Thoſe that procured the * 5 Rep. 135. 
Making or Publiſhing of it, may be Puniſhed upon Indictment at Com- ? Cie. 134 
mon Law by Fine and Imprifonment, and By the Pillory, By wearing 
Papers ſignifying the Fault, or other Corporal Puniſhment, if the Of- 
fence dere It d COCAINE BUT CH 

12. Fulſe and Slanderons Tales and News, ! whereupon Diſcord 1 Inf. 22, 
may Ariſe betwixt the King and Great Men of the Realm, may be 227, 228. 
puniſhed at Common Law by Fine and Impriſonment. [See the Ha- 
tutes Concerning the Nobility, 'Book 1. chap. 4. ORE OTE 
— = Pane D (where Perſons Pretend Extraordinary * 3 Inſt. 143, 
Commiſſions from God) to raiſe Jealouſies in the People, or To Ter- 


my 


7 
$4 
14 
4 
34 
45445 
15 
. 
11 
Bm 
is 
. 
. 
1 
8 75 
"2 
. 
5 
4 
1 
fol vo 
7: 
15 * 
1 
1 
j if 
* 9 
Ki 
2 5 
"2:3 
. 
Ds: 
AIRY 
* 
. 
1 
64 
4 
22 
$ 
EY 
0 
T3} 
Fu 4 
FR 
* 
i 
* 
9 4 ; 1 
5 
4 "7 
© 
q 
3 
& >, 
$* 
* 
e 
wh 
o 4 
4 
» 


PETERS Zoo OPTI oy TE; 7 Sperry 
— * 8 — — i A 
8 . I ETA Es et, 
0 * 2 ESE n 22 . — 


——— PI OI” I" 


— eR 


An Iftitute of the; Book III. 


— | — — — — 
rify Them with Impending Judgments, are Puniſhable at Common 
Law as Impoſtures. Predictions, Either of the Time of the End of 
the World, or that It is at Hand, are not Lawful, 


By the 5 Eliz. chap. 15. None ſhall Publiſh or ſet forth Any Phan. 


_ taſtical or Fulſe Prophecy, with an Intent to Raiſe Sedition, in pain 


of 1001. for the firſt Offence, and a Tear's Impriſonment. And for 

the Second Offence, Tor Forfeit All His Goods and Chattels, Real and 
Perſonal, and To incur Impriſonment Daring Life. 
| The Proſecution is to be within Six Months. 


Theſe are The Chief Offences Againſt the Publick Peace. But to 


| this Head All kind of Miſdemeanors and Treſpaſſes Vi & Armis, 


> 3 Iuſt. 157, 


172, 


may be referr'd; which are Innumerable. 


III. Offences Againſt Publick Trade are Uſury,  Foreftalling, In- 


groſſiug and Regrating, Monopolies, Deceit and Coſimage, Deſtroyers 


of the Game, Deſtroyers of Corn, Wood, Oc. FO LE] 
1. 1 Ujury (Uſus Aris) is the Gain of Any Thing By Contract 

Above the Principal or Thing Lent, Exacted only in Conſideration of 

the Loan of it, or for the Forbearance of the Demand of it. It may 


be of Money, Wares, G . 


All Uſury was Againſt the Common Law, and puniſhable By it. 


* 


See Exod. xxii. . 25. Levit. xxv. v.36, 37. Deut. xxili. o. 19, 20. 


Pſal. xv.] But now It is permitted by Statuteß. 


Ay the 12 Ann. chap. 16. No Perſon after the 29th of September, = 
in the Tear 1714. ſhall Take Directly or Indirectiy for the Loan of 
Any Money, Mares, &c. above the Value of Five Pounds for the For- 


Diearance of a Hundred Pounds for a, Tear, and fo after that. Rate 


for a Greater or Leſſer Sum, or for a Shorter or Longer Time; in 
pain that All Bonds and Contracts to the Contrary ſhall be void; 


and the Receiver to Forfeit for Every ſuch Offence the Treble Value 


of the Money, Mares, &c. fo Lent and Bargain d. Ps Lela <a 
Every Serivener, Sollicitor, &c. Taking for Procuration above 
Five Shillings for the Loan of 1001. for a Near, and ſo Rateably ; 
Or Above 12d. for making the Bond or Bill, &c. ſhall forfeit 201. 
for every Offence, with Coſts of Suit, and ſuffer Impriſonment for 


Half a Tear. 


A Contract for Six per Cent. made before this Statute is not with- 8 
in the Meaning of it. [See the old Statutes Concerning Uſury, 


37 H. 8. chap. 9. 13 Elia. chap. 8. 21 Jac. 1. chap. 17. 12 Cur. 2. 


chap. 13. And ſee 1 Fac. 1. chap. 21. An Act Againſt Pawn-Brokers, 


2 Roll. Abr. 


301, 802. 


2 Cro. 208, 
109, 508, Fog. 


Show. Rep 8. 


8 & 9 M. z. chap. 32. To Reſtrain the Number and Ill Practice of 


Brokers and Stock-Jobbers.] 
© + Toft. 89. 


A Special Agreement To Pay Double the Sum Borrow'd, Gs. 


by way of Penalty for Non Payment of the Principal Debt at a cer- 
tain Day, is not within the Statute; for this is only a Penalty for 


Damages; and the Borrower might 25 the Principal at the Time 
Agreed to Avoid the Penalty. P Neither is it Exceſſive Uſury, If 
the Intereſt doth Exceed Five per Cent, when poſſibly the N 


and Intereſt are in Hazard upon Contingencies or Caſualties; or 
where there is a Hazard that One may Have leſs than His Principal, 
As upon a Bond with Condition of Payment of a large Sum, which 
Depends upon the Return of a Ship from the Prdies, &c. 4 So Up- 4 1 Cro 27. 
on à Grant of an Annuity for Life beyond Legal Intereſt, If the A- af 3 
greement is to pay Fifty Shillings at the End of Six Months, The Show. Rep.8. | 
Computation muſt be By Kalendar Months; becauſe if the Computa- 
tion was By Lunar Months, The Intereſt would exceed the Rate Al- 
low'd by the Statute. But where the Agreement is for Intereſt Al- : 
jow'd By the Statute, 'The * Miſtake of the Scrivener ſhall not avoid * 2 Cro. 677 
a fair Agreement, if He draws a Bond, (5c. in ſuch Manner as brings 1 RY 
it within the Statute. Neither ſhall the Reccipt of the Intereſt be: 
fore the Time for the Conveniency of the Creditor, &c. without Any 
Corrupt Agreement, make the Receiver liable to the Forfeiture of ß 
the Treble Value; or if the Lender Accepts of a # Voluntary Gra- 5 Rep. 70. 
tuity from the Borrower upon 14 of Principal and Intereſt; 
If there was no Agreement made for it, tho the Lender might Ex- 
f See the 9 C 10 JF. z. chap. 17. Where Inland Bills of Exchange 
of Five Pounds or upwards (in which Bills the Value ſhall be expreſs'd 
to be receiv'd) ſhall be repaid with Intereſt and Charges from the 
Proteſting; And in Default of ſuch Proteſt, or due Notice thereof, 
the Perſon failing ſhall be liable to All Coſts, Damages and Prtereſt 
thereof. See alſo the 3 & 4 Ann. chap. 9. For Giving like Remedy 
upon Promiſſory Notes, as is uſed upon Bills of Exchange; and for 
the Better Payment of Inland-Bills of Exchange. ] _ 
2. Of Foreſtalling, Regrating and Ingroſſomg. 
A Foreſtalling (from the Savon Word Far or Fare, the Jay or ilnſt, 161. b. 
Paſoge, and Stall, a Hinderance) is Deſcribed in the Following Sta- _ 


By the 5 & 6 Ed. 6. chap. 14. 4 Buying or Contracting for Any 

 Merchandize, Vittual or Any other Thins whatſoever, in the Way, 

Coming By Land or Mater to Any Fair or Market, or Coming from 

beyond Sea to Any Port, &c. to be Sold; or Canſing the ſame to be 

| Bought; or a Diſſuading People By Mord, Letter, Meſſage, or 
otherwiſe, from Bringing ſuch Things to Market, or Perſuading 

| Them to Enhance the Price after They are Brought thither, is Fore- 

ſtalling. And the Party Guilty in any of theſe Inſtances ſhall be ad- 

judged a Fureſtaller. e 8 oy es 


. It is Againſt the Common Law to Sell Corn in u Sheafs before It ,3 __ on. 
is Threſh'd and Meaſur'd; for by ſuch Sale The Market is in effect 
Fer Donn init cn xx @4&ea 
X To Diſcourage People by Falſe Reports to Sell their Wool, or 3 Inſt. 196. 
By Falſe Reports to Lower the Price of Our Native Commodities, is by 
Fineable. For All Attempts of This Kind are prejudicial to Trade. 

3. J Regrating (from Regratement, Huckſtery) is Deſcribed by the ? 3 Iaft. 195. 
ſame Statute. N . yt . 5 


Ay the 5 & 6 Ed. 6. chap. 14. 4 Rograting it a Buying, or Ob- 
taining in Any Fair or Market An Grain, Mine, Fiſh, Butter, 
Cheeſe, Candle. 5 Tallow, Sheep, Lambs, Calves, Swine, P gs 5 Geeſe, 

: K RK Capons, 
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. Capons, Hens, Chickens, Pidatons, Comes, or other Dead Vifual 
3 s whatſoever, brought to a Fair or Market to be Sold there, and a Sel]. 
q ing of the ſame again in the ſame Fair or Market or Place, or in 
ſome other Fair or Market within Four Miles. = 
| y Regrating The Goods are made Dearer, for every Seller will 
6). gain ſomething. 1 Br 1 

* z lust. 19 4. * An Ingroſſing (from Croſſe, Great or Whole) is alſo Deſeri 

bed by the ſame Act. For, Fe 33 


By the 5 & 6 Ed. 6. chap. 14. An Ingroſſing 75 a Getting into 
One's Poſſeſſion By Buying, Contract or Promiſe (other than by 
Grant or Leaſe of Land or Tithes) Any Corn Growing in the Fields, 

or other Grain, (Except Barley and Oats to make Malt and Oatmeal, 
in His own Houſe) Butter, Cheeſe, Fiſh, or other Dead Vittual 
whatſoever (of like Neceſſary and Common Uſe) with Intent to ſell 
them again. N 3 . 
IInſt. 195, ® Salt is within the Statute (See 13 Eliz. chap. 25. $. 21.) but not 
4 Apples, Plums, Cherries, c. for They are no Victual; nor b Hops, 
| 2 Cro-214, nor © Malt, nor the Buying of Corn to make Starch of it, and then 
3 Cro. 23r. to Sell it, or to make 4 Meal, and then to ſell it, Nor the Buying of 
** 2 196. Barley with Intent to make it into Malt, and then to ſell it. 
H. F. C. 152. f A Stranger or Subject bringing Victuals, or other Merchandize, 
eg. z % into the Realm may Sell the ſame in Groſs; but He that buys Them 
= 1 ; cannot do the like; neither ma Any Merchant Buy in Groſs within 
* 3 Inft. 136. the Realm and Sell in Groſs; Goth a Rich Man might Ingroſs a 
whole Commodity, and ſell it at what Price he thought Fit. [See 
| 5 Elis. chap. 5. . 13.] EG EO SG e DRY 


Buy the ſaid Statute, The Party Guilty of Any of the Offences a- 
foreſaid, (i. e. Foreſtalling, Regrating or Ingroſſing) pox Conviftion 
at the Oyarter-Sefſions By Teo Witneſſes, upon Zill, Information, 
Preſentment, &c. loſeth for the Firſt Offence the Goods ſo bought or 
Had, or the Value of them, and ſhall Suffer Two Months Im _ a 

a) 


7 5 ment ; For the Second Offence, Double the Value, and Six 7. ; 
1 dri ſonment; and for the Third Offence He ſhall Forfeit All His 
*. e Goo, be ſet upon the Pillory, and be Impriſoned. at the King's 
x Le, The Forfeitures are to the King's Uſe only, If there are no Infor- 
x maers; otherwiſe a Moiety to the King and a Moiety to the Informer. 


The Information muſt be within Two Tears after the Offence. © 
This Act ſhall not Reftrain the Buying of Any ſuch Barley or Oats 


| as Any Perſon (not Foreftalling) ſball Buy to Convert into Malt or 
1 Oatmeal ox His own Houſe, ee Te 


[See the 1 IV. & M. Parl. 1. Sel. 1. chap. 12. An Act to Encou- 
rage the Exportation of Corn. 55 | = 
This A (viz. of the 5 & 6 Ed. 6.) ball not Reftrain the Buying 


of Any ſuch Thins By Any Fiſhmonger, Butcher or Fanny, _ 
F 85 Holder 
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holder or Victualler, (not Foreftalling) for Any Thing Concerning 4 
Their Trades, They Retailing the ſame at Reaſonable Prices. 
Or "> ay of Any of the Things Above-mentiÞ d Reſerv'd up- 
on a Leaſe. * | | SEN | | | 1 8 
Or the Buying of Any Dry d or Salted Fiſh, Herring or Sprats 
(ot Foreftalled) and ſold for Reaſonable Price. 
Or Any Badger, Lader, Kidder, or Carrier Man d to That Office 
By Three Fuftices of the Peace, aud Delivering the Commodity out 
F His Hand within one Month after He Buys it. . 
Or To a Common Drover Licenſed by Three Fuſtices, Buying aud 
Selling Cattle, Sc. i OE 2 


[cee the 5 Eliz. chap. 12. An Act T ouching Badgers of Corn and 
Drovers of Cattle to be Licenſed. See alſo 13 Eliz. chap. 25. 
Or the Proviſion made for Any Town-Corporate, Ship, Caſtle, 
Fort, &c. - | | - | | „ 9 95 
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[ cee the 23 Ed. 3. chap. 6. 25 H. 8. chap. 2. How and By whom 
| 'The Prices of Victuals ſhall be Aſſeſſed. 5 Elis. chap. 5. Concerning 
Sca-Fiſh, Wine, Oil, Sugar, Salt, Gc. 13 Elis. chap. 25. Concern- 
ing Foreign Victuals. 31 E/iz. chap. 5. 21 Fac. 1. chap. 22. Con- 
cerning Traders in Butter and Cheeſe. 1 V. & NM. 904 1, chap. 22. 
For the Exportation of Beer, Ale, Cider and Mum. 3 & 4 IV. & M. 
chap. 8. For the Encouragement of Breeding and Feeding Cattle. 
272 7 5A . z. chap. 25. 9 & 10 M. z. chap. 27. 3 & 4 Ann. chap. 4. 
4 Georg. chap. 6. For Licenſing Hawkers and Pedlars ]. 


5. As Monopoly (from Mivs alone, and πτ] ÜG s To Sell) is an Al- s ; Inft. 181. 
lowance By the King by His Grant, Commiſſion, &c. to Any Perſon = . 
or Perſons for the Sole Buying, Selling, Making, Working or Uſing 
of Any Thing, whereby Any Perſon or Perſons are Sought to be Re- 
ſtrain'd of Any Freedom That they Had Before, or to be Hindred of 
Their L nds... C 
The Procuring or Making Uſe of an Unlawful Monopoly is Pus 
niſhable at h Common Law, by Fine and Impriſonment. And laſt 47,61, 
„ | | | 5 TOP. mY . Me 181. 
By the 21 Jac. 1. chap. 3. All Perſons are made uncapable To „ 
Have or Put in Ure Any Monopoly, Grant, Licence, &c. And Any 11 Rep 53, 
_ Perſon Grieved thereby and Difturbed By Reaſon thereof, ſhall Re- Ref 2 5 
coder Treble Damages, and Double Coſts. „„ 7 


EEE „ 
This Statute does not Extend to Any Letters Patents Granted for 
the ſole making of Any i New Mannfatture to the Inventor thereof, i; Inſt. 184. 
being not contrary to Law, or prejudicial to the Commonwealth ; nor 
to Grants heretofore Gonfirmed By A of Parliament; nor to Any 
Warrant or Privy Seal Granted or to be Granted to the Faſtices of 
the N. B. or Common Pleas, Barons of the Exchequer, Faftices, &c. 
0% Compornd for the Forfeitures of Any Penal Statute; nor to Any 
_ Corporation Concerning any Grants to Them made, or Concerning 
Any of Their Cuſtoms; nor to Any Corporation, Company or Fellow-. 
ſhip of Any Trade or Myſtery ; or to Any Company or Society of Mer- 
charms; nor to Any Grant for 25 3 for Digging or making 


k 2 alt- 


—_— — 
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Salt-Petre or Gunpowder, Ordnance or Shot for Orduance; nor 60 


Any Grant of Any Office now in Being; nor to the Liberties of 


z Inſt. 182, 
183. 


! Finch. 
Book. 3. 

_ chap. 2. 

p- 188. 

2 Cro, 497, 


498. 


3 Cro. 2350 
2 Roll. Abr. 
78. | = 


16 Car. 2. chap. 7. 9 Ann. chap. 14. Of Gameſters and Gaming. 


Newcaſtle Concerning Sea-Coals ; nor to Licenſing of Taverns, fo the 
King Receives the Benefit; nor to Commiſſions concerning Allum gr 
Allum-Mines, &c, [See this Act explain'd 3 Inft. 182, &c. and ſce 
the 16 Car. 1. chap. 21.] N 


All Matters of this Nature ought to be tried at k Common Lay 
only, and not at the Council-Table, 6c. } 


6. 1 Deceit and Coſinage are Offences at Common Law, and are 
All Practiſes of Defrauding or of Endeavouring to Defraud Another 


by ſome artful Device, of His known Right, contrary to Common 


Honeſty. A mere Lye is not Puniſhable. The Puniſhment at Com- 
mon Law for Fraud, or Cheating, is Fine and Impriſonment ; and 
ſometimes Pillory, as for Cheating with Falſe Dice, &c. [See : 
Deceit and Coſinage may be Committed by One or More; But 
i Coon is a Secret Aſſent Determined in the Heart, of Two at leaſt, 


to Defraud and Prejudice another. 


The Kinds of Frauds and Deceits of Tradeſmen and Others are 


5 Infinite ; but many of Them are Reſtrained and Puniſhable by Ha- 
tutes. Therefore there are Statutes Concerning the Frauds of Ale- 


houſe-keepers, Bakers, Bankrupts, Braſiers, Brewers, Butchers, Con- 


cerning Books, Brandy, Butter, Buttons, Chandlers, Cheeſe, Cider, 


Coffee, Mead, Metheglin, Gc. Concerning Coals and Colliers, 


Cloth, Carders, Spinſters, Weavers and Fullers, Conſpiracies Amongſt = 


Tradeſmen, and Concerning Artificers in our Manufactures Exerci- 
ſing 'Their 'Trades beyond S2a, Coopers, Curriers, Dyers, Diſtillers, 


Felt-Makers, Fuel, Fuſtian and Cotton, Gaming, Goldſmiths, 


Hops, Innholders, Iron, Leather, Linen, Malſters, Millers, Paper and 


Parchment Stampt, Pewterers, Pawn-Brokers, Taylors, Salt, Sca- 
mens-Wages, Serges, Shoemakers, Silk, Snuff, Sope, Stockings, Tan- 


ners, 'Tile-Makers, 'Tobacco, Tokens Falſe or Counterfeit Letters, 


Victuallers, Vinegar-Makers, Vintners, Upholſterers, Wax-Chandlers, 
Weights and Meaſures, Woodmongers, Wool, Yarn, &c. _ 


All Theſe Offenders ſhall pay their Fines and ſuffer Impriſonment, 


as the ſeveral Statutes Direct. But where a Statute Creates a New 


Offence and inflicts a Particular Puniſhment, There the Statute muſt _ 
be purſued, and the Offender puniſhed only by the Statute. LE 
[See the 6 Georg. chap. 21, For Preventing Frauos and Abuſes in 


the Publick Revenucs of Exciſe, Cuſtoms, Stamp Duties, Poſt-Of⸗ 


: ice, and Houſe-Money. ] 


Amongſt 'Theſe Ways of Deceit and Coſinage, Frauds by 


PFalſe Weights and Meaſures are moſt Common; A Crying Sin, and 


a Shame to a Chriſtian Nation. Therefore I ſhall enlarge a little 


upon that Head, and Touch upon the Sratates relating to Them. 
Beſides, The Learning about Weights and Meaſures is very Curious 
and of Great Uſe. e N 5 


By Magna Charta, or the 9 H. 3. chap. 25. 14 Ed. 3. chap. 12. 


25 Ed. z. chap. 10. 27 Ed. 3. chap. 10. &c. There is to be but One 
Meighit and Meaſure and one Tard throughout England, according to 


4 the 


\ * 


* 
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. 
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the 888 in the Fixchequer. [See the 17 Car. 1. chap, 19. 
infra. RE. | £5 | 
\ By the 8 H. 6. chap. 5. Every City, Borough and Town, ſhall 
have a Common Balance Sealed, with Common Weights Sealed, ac» 
cording to the Standard in the Exchequer, upon the Common Coſt, 
and in the Keeping of the Head Officer ; in pain That Every City 
Wa ſuch Default Lal Forfeit 10 1. 4 Borough 3 l. and every other 
o˙ 4 Ss. 2 | 4 
By the 11 H. 6, chap. 8. In Every 0555 Borough ond Town T here 
hall be a Common Buſhel ſeal'd According to the Standard, in like 
manner to be bought and kept, and upon like Pain for Defanlt, as 
in the Statute of the 8 H. 6, chap. 5. is Specified for a Common 
ooo . 1 N 
Aud All Fuſtices of the Peace, Mayors and Head Officers may 
Hear and Determine the Offences Committed Againſt the ſaid 
Statmes. N 55 e 
Dy the 11 H. 7. chap. 4. Meaſures and Weights of Braſs ſhall be 
| ſent to the Cities and Boroughs in this Ad named; by which Every 
Market-Town in the ſane Shire ought to Have their Common 
Weights and Meaſures to be Mark'd by Him that Hath the 
Standard, = ** J LS Co 
Only Cities and Market Towns are enjoyn'd to Have Common Ba- 
 Jances, Weights and Meaſurs, notwithſianding the 8 H. 6. chap. 5, 
C0000. CEE Sly 00 5 LEE BE 
None ſhall Buy or Sell with Any other Meights and Meaſures in 
Any City, Borough or Market, but fuch as are Mark'd by the Chief 
Officer, nor in Any Other Place, with a Buſhel thet is not mark'd, 
unleſi It be Equal with the Standard. ÞÞ: Eo oO oh. 
Mayors and Chief Officers of Cities, Boroughs and Market-Towns 
| ſhall at leaſt once a Tear View All Weights and Meaſures within 
their Furiſdiftions, aud Break and Burn Them which They Find 
Defetiive ; and alſo ſet a Fine of 6 s, 8d. payable to the Mayor, &c. 
For the Firſt Offence, for the Second 13 s. 4d. and for the Third 20's, 
-.. 8nd: ,, the Offender to the Pillery, W 8 
And Two Juſtices of the Peace (1 Quorum) have Authority to Hear 
and Determine the Defaults of Mayors, and Other Head Officers, and 
alſo of Buyers and Sellers, contrary to this Act, and to ſet Fines at 
Diſcretion on Offenders, and to Burn Defective IWeights and 
/J%%%ͤͤ u...... 8 
By the 16 (or 17) Car. 1. chap. 19, There ſhall be hut One Meight 
and Meaſure and One Yard according to the Standard of the Ex- 
 Chequer. And whoſoever ſhall Buy or Keep Any other Meight or 
Meaſure, whereby Any Thing is Bought or Sold, ſhall forfeit for Eve- 
ry fuch Offence 5 s. being thereof Lawfully Convicted by the Oath of 
One Witneſs before a Fuſtice of Peace, or Head Officer in Cities, &c, 
to be Levied By Diſtreſs; and in Default of Diſtreſs They may 
Commit the Offender to Priſon till Payment. -- . ; 
By the 22 Car, 2, chap. 8. Water-Meaſure as to Corn or Grain, 
Ground or Unground, or Salt, is Declared to be within the Statute 
of the 16 Car. 1. chap, 19. And I Any Sell any Grain or Salt, or 
other T hing, that is Bought or Sold by Any other Buſhel or Meaſure 
than what is Agreeable to the Standard in the Exchequer, e 4 


— 
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7 calf d Wincheſter Meaſure, He hall Forfeit for Every ſuch Offence, 
A : 40 8. to be Leoied by Diſtreſs, &c. Ns 

2 Mayors and All other Officers Permitting the Uſe of Any other 
$ Meaſure, or upon Complaint ſball not 2 according to that Sta- 
1 ute, ſhall upon Comviction by Preſentment or Indictment, at the 
. Quarter Seſſiemt, forfeit 5 1. TY 3 
. | He that Hath the Toll, or Profit of the Market where no Toll is. 
5 ought to Provide One Meaſure of Braſs, and Chain it in the Publick 
5 Market-Place, on Penalty of Five Pounds. Coat ns 
Þþ Conſtables may Search and Examine if Any Uſe other Meaſures, 
A Fo &c. and Preſent the Offender at the next px ones V 
[ By the 22 & 23 Car. 2. chap. 12. They that Sell or Buy Corn or 


Salt eithout Meaſuring (if required) or in other Manner than by 
the 22 Car, 2. chap. 8. ſhall Forfeit, beſides. the Penalty of 40 s. All 
the Corn or Salt, or the Value thereof, to the Perſons Complaining, 
The Proof to lie upon the Perſon Accuſed by Oath of One Witneſs 
that He did Buy the ſame according to This or the ſaid Former Af, 
or elſe to Forfeit as by the ſaid Former Act is Diretled. © 


See the 1 Aun. chap. 15. Concerning Vater-Meaſure. 5 & 6 . 
& M. chap. 7. 9 C 10 . 3. chap. 6, Cc. Concerning the Meaſure 
of Salt. 2 V. & M. Seſſ. 2. chap. 14. Concerning the Meaſure of 
ine and Other Liquors. 11 V. 3. chap. 15. Concerning the Mea- 
ſure of Ale and Beer by Retailers of it. 8 Ang. chap. 18. 1 Georg. 
chap. 26. 5 Georg. chap. 25. Concerning the Aſſiſe of Bread. 7 Ed. 6. 
_ chap. 7. 43 Elis. chap. 14. Concerning the Aſſiſe of Fuel. 9 Ann. 
Chap. 15. 10 Ann. chap. 6. Concerning the Aſſiſe of Billet, &c. For 
the Meaſure of other Things, See Dalton and Nelſon, Tit. Weights 
Baut notwithſtanding the Statute of Magna Charta, &c. There are 
* Dalt. chap. n Teo Kinds of Mæights uſed in England, and Both Warrantable By 
11 b. 243, Cuſtom, (viz.) Troy Weight and 4verdupois. Troy Weight contains 


8585 12 Ountes to the Pound and no more; by which are weighed Gold, 
Silver, Pearl, Precious Stones, Silks, Electuaries, Wheat and Grain, 
and All Liquors. [See the 51 H. 3. 31 Ed. 1. 12 H. 7. chap. 5.] 
| Averdupois (Aver du pois, To Have Weight) hath 16 Ounces to the 
Pound, and is Confirmed by the 27 Ed. 3. chap. 10. By which are 
weighed All Grocery Wares, and All Commodities whereof comes a 
5 . Refuſe, as alſo Copper, Tin, Iron, Lead, &c. Fleſh, Cheeſe, &c. 
| Niere Twelve Pounds over are allow'd to every Hundred. So as One 
bB 1 Hundred and Twelve Pounds make a Hundred Weight, Fifty Six 
OO © - Pounds make Half a Hundred, and Twenty Eight Pounds make a 
9 Dat. chap. Quarter. And fo in many Places and Counties There are differ- 
= 112. p. 25% ent Meaſures of Corn and Grain; and the Buſhel in One Place is lat= 
[= ger than in Another. I cannot well account for the Lawfulneſs of it; 
1 ſince Cuſtom or Preſcription is not allow'd to be Good Againſt a Sta- 
1 tute. But It is Generally practis d without Reſtraint. From this and 
3 the Statutes before- mentioned You may infer that We have Three 
is Different Meaſures, (viz.) One for Vine, One for Ale and Beer, 
. One for Corn. In London there is a Difference betwixt Ae and Beer 
. . The Puniſhment for Selling By Falſe Weights and Meaſures may 
1 be by Fine, c. upon Indictment; notwithſtanding a Puniſhment 1s 


2 


Chap. 3. Laws of England. 
appointed by the Statutes abovemention'd ; becauſe It is an Offence 


at Common Law. [See Of The Clerk of the Marker, Book 1. 
chap. 7. And ſee Of Actions on the Caſe, Book 4. chap. 4. 


7. Deftroying the Game is an Offence Againſt Publick Trade, as 
it promotes Idleneſs in the Ordinary Sort of People, taking Them 
away from Their Proper Profeſſions and Callings. 


J the 1 Jac. 1. chap. 17. Every Perſon Convicted By Two Mit- 
neſſes upon Oath before Two or More Fuſtices of the Peace to Have 1 
Kill d or Taken any Pheaſant, Partridge, Pidgebn, Duck, Heron, 

Hare or other Game, &c. fhall be committed to Priſon without Bail, 
unleſs He immediately Pays to the Uſe of the Poor, where the Offence 
eas committed, or He was Apprehended, 20 s. for Every Fowl, Hare 
or Egg ſo taken and Deſtroyed, &c. [See the 7 Fac. 1. chap. 11.] 
By the 22 & 23 Car. 2, chap. 25. Lords of Manors, or other Roy- 

 olties, not under the Degree of an Eſquire, may by Writing under 
their Hands and Seals Authorize Game-keepers to ſeiſe Guns, Dogs 
and Engines, for taking of the Game. And ſuch Game-keeperr, and 
others, may By Warrant from a Fuſtice of Peace ſearch the Houſes of 
Perſons ſuſpetted to keep ſuch Guns, Dogs, &c. or Engines, and 
 feiſe them to the Uſe of the Lord of the Manor, or Defiroy them. 

Perſons not Having an Eftate of Inheritance, in their Own or 
Their Wives Right, of 100 l. per annum, or for Life, or Leaſe for 
Ninety Nine 2 ear of 150 J. per Annum (other than the Som and 
Heir of an Eſquire at Leaſt, or Owners and Keepers of Foreſts, 
Chaſes, Parks or Warrens, &c.) are Declared to be Perſons not Al- 

oro d to keep Any r TEL e e n 8 
Jy the 3 & 4 W. & M. chap. 10. F Any Perſons ſhall unlawfully 

_ Courſe, Hunt, Take in Toyls, Kill, Wound or Take away Any Deer 
in Any Foreſt, Chaſe, . Purlieu, Paddock, Wood, Park, &c. without 
the Conſent of the Owner, or be 4iding therein, and ſhall be convitt- = 
ed by Confeſſion, or the Oath of One Vitneſ, before a Fuftice of 

Peace, where the Offence ſhall be committed, or the Party Apprehend- 
ed, within a Twelvemonth after the Offence Done, He ſhall forfeit 
for Every ſuch Offence 201. and for every Deer wounded, Taken or 
Kill d 30 l. to be levied by Diſtreſs, &c. and in Default thereof, The 

Offender 1s to be re for a Year, and ſet in the Pillory for 

© Conſtables, &c. by a Fuſtice's Warrant, may Enter and Search the 
Houſes, or other Places, of ſuſpected Perſons ; and if Any Veniſon or 
Skins of Deer, or Toyls be found, They ſhall carry the Offender before 

à Fuſtice , Peace; and if He do not give a Good Account How He 

2 By Them, &c. He ſhall be ſubje# to the Penalties for killing 
De. . (97 es I NE Ne Fi | 


I [See the 5 Georg. chap. 15. For making more effectual the 3 & 4 
V. & M. chap. 10. and For Diſcovery and Puniſhment of Deer- 
Stealers, Concerning the Writ of Certiorari to Remove Convictions 
into the Courts at Weſtminſter, &ci and the Bond for the Good Be- 
| haviour ; and Concerning the Puniſhment of Ke?epers or Other Officer 
of Any Foreſt, &c. for Killing or Taking away Any Red or Fallow 
Deer, or being aiding therein, without Conſent of the Owner or 22 
| 8 ee 10 


* 
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* 
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4 ſon chiefly Intruſted, &c. and Of Deſtroying Pales, Walls of Any 
=_ Park, c. See alſo the 5 Georg. chap. 28. Concerning Tranſporta- 
; tion of Deer-Stcalers convicted upon Indictment before. Juſtices of 
Gaol-Delivery, for Entring Any Park, Paddock or other Incloſed 


Ground, where Deer are uſually kept, and wilfully wounding or 
Killing Any Red or Fallow Deer there, &c.] 35 


By the 4 & 5 W. & M. chap. 23. Conſtables, &c. by a Juſtice of 
Peace's Warrant, may and are Required to Enter and Search Houſes 


A of ſuſpetted Perſons not Qualified ; and if Any Game ſhall be ſound 
* There, The Offender ſhall be carried before a Fuſtice of Peace, and If 
* | | 
F | He do not Give a Good Account How He came thereby, He ſhall be 
4 convicted of ſuch Offence by the ſaid Juſtice, and forfeit for Every 


i Hare, Partridge, &c. or Other Game, not under 5 s. nor above 20 8. 
„ the One Moiety to the Informer, the other to the Poor of the Pari ſb 
=_: where, &c. and to be levied by Diſtreſs and Sale of Goods ; and for 
= want of Diſtreſs to be Committed to the Houſe Cyrrectiom for any 
Time not Exceeding a Month, nor leſs than Ten Days, there to be 
a and kept to Laker. ᷣ d y org. 
Fam Perſon not Qualified by Law do Keep or Tie any Bows, 
Greyhounds, Setting Dogs, Lurchers, Ferrets, tn ys, Nets, Tunnels, 
Low-Bells, Hare-Pipes, Snares or other Inſtruments for Deſtruttion 
of the ame, and ſhall be Convifted as aforeſaid, He ſhall be Subject 
to the Pains and Penalties aforeſaid. [See ho 5 Ann. chap. 14. 


infra. 3 rage TW om rl : N 
No Perſons whatſoever ſhall 77 Any Net, Angle or other En. 
gine for Taking Fiſh, other than the Mailers and Sellers thereof), or 


the Owner or Occupier of a River or Fiſhery. And the Owners of 
Rivers and Fiſheries, and ſuch as They ſhall Authorize, may ſeiſe 
and ſeep to their Own Uſe Any ſuch Engine, which ſhall be uſed by 
or in the Poſſeſſion of Any Perſon whatſoever, Fiſhing in Any Ri. 
dier or Fiſhery without the Conſent of the Owner or Occupier. And 
Any Perſon whatſoever, Authorized by Warrant from a Fuftice of 
Peace, may ſearch the Houſes and other Places of Perſons prohibited 
and ſuſpected to Have in their Cuſtody Any ſuch Engines. | See the 
4 | 7 22 Car. 2. chap. 25. For the Puniſhment for Taking Fiſh in ſeveral 
i Waters; and Of Common of Piſcary, Book 2. chap. 2.) N 


No Certiorari ſhall he allow'd to Remove Any Couviction or other 
* Proceedings concerning Any Matter in this Ad, unleſs the Party 
3 EE Convitted ſhall become Bound to the Proſecutor in the Sum of 501. 
is = evith Sureaties to 7 y to the Proſecutor, within a Month after Con- 

- 3 confirmed, full Coftls and Charges to be aſcertained upon 
Perſons Proſecuted for Any Thins Done in purſuance of this At 

may plead the General Iſſue, &c. and the Defendants may Recover 


Treble Cofttc 1 ooh SS, A 3-0 I a RE" 
Ay the 5 Ann. Seſſ. 2, chap. 14. If Any Higler, Chapman, Carrier, 


i Innkeeper, Vittualler or Alehouſe-keeper Have in their Cuſtody Any 
i Phea go Partridge, Hare, Moor, Hgath-Game or Grouſe, Every 
= = ſuch Higler, &c. (unleſs ſuch Gamebe fem by ſome Perſon Oualified 
i 70 kill the Game) ſhall be carried before ſome Fuſſige where the Of- 
| fence was Committed, and upom View or Oath ſhall forfeit for ever} 
| "Fr N 
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Pheaſant, &c. 5 1. half to the Informer and half to the Poor of the Pa- 
ri ſb where the Offence was committed, to be levi ed by Diſtre/ J, &c. and | 


for want thereof to be committed to the Houſe of Corretion, jor Three 
Months for the firſt Offence, and Four Months for every other Offence. 


The Convittion is to be within Three Months after the Offence. © 


No Certiorari is to be allow'd to Remove the Proceedings, unleſs the 
Offender ſhall be bound to the Proſecutor in the Sum of 50 l. with 


ſufficient Security, on Condition to pay the Proſecutor full Cofts, 


within 14 Days after Conviftion confirmed, or Procedendo Granted. 
Any Perſon that ſhall. Deſtroy, Sell or Buy Any ſuch Pheaſant, 
& c. and within Three Months make. Diſcovery of Any Higler, &c. ſo 
as to be convicted of the Offence, Ihe Diſcoverer ſhall be Di/- 
M 0205 gle 6 ot Rd A holy hs oak RAR. 
| ' Perſon not Onalified ſhall keep or uſe any Dogs or other 


. charged of the ſuid Penalties, and Have the Benefit of other. In: 


If Any 
Engine to Deſtroy the Game, and ſþ 


5-1. one Half to the Informer, the other to the Poor of the Pariſh, to 


be levied by Diſtreſs, - &c. and for want thereof To be ſent to the 
| Houſe of Gorrettion for: Three Months for the Firſt Offence, and Four 


{ 


Months for every other Offence. © 
Fuſtices and Lords of Manors 
Qualified, and may take away Dogs, Nets, and Engines to thesr 
own De. t..-: „% ed NG Gena oct oil 
Aud ſuch Lords of Manors may by Mriting under their Hand and 


Seal Impower Their Game-Keepers 70 Kill. any Game. But if They 


Sell or Diſpoſe thereof without Conſent of Their Lord, and ſhall he 


Convitt, upon Complaint of ſuch Lord, upon Oath before. a Fuſtice | 


of Peace, They ſhall be Committed to the Houſe of Cyrrettion for 
Three Months, jo be kept to Hard Labour. n. 


* 


V Lord of a Manor ſhall appoint more than One Game-keeper 
in one Manor with Power to Deſtroy the Game. His Name muſt be 
E. 


By the 9 Ann. chap. 25. The Statute. of the 5 Ann. chap. 14. i 


entred with the Clerk of the Peace; if not Euter d or not e 


R to ill Game, and yet ſhall deftroy any Pheaſant, Partriage, 
Hare, &c. or if Aus other Perſon, not qualified in His on Right, 
Hall Sell or Expoſe to Sale any Pheaſant, &c. He or They ſhall in 


_ eur ſuch Forfeitures as are- inflifted by 5 Ann. on Higlers, Carriers, 


&c. for Buying or Selling Came; ſuch Forfeitures to be recovered as = 


. 


Any Pheaſant, &c. ſhall be Found in the Poſſe 


Perſon, not Qualified in His vwn' Right to kill-Game, 


\ 


by ſome Perſon Onalified. Ne 


15 Deſtroying ſuch Game in the Night- Time hath the li 
Feitures. 3 eee ee e arg 


12 


1 


r ꝶ/⸗ (! 8 i 11 45 ; . 
_ Driving aud Taking Any Water-Fowl, beteui xt the 1ſt of July and 
September, ig alianfeiture of 5 s. for every Futel, upon the © 


the iff 
 Qath of One e be alice of Peace; one Meiety: to 5 


Lerner, the & be te , of the Pariſh, v0 be levied;by Diſtreſs, 


thereof be Convicted by a 
Fuſtice of Peace, here the Offence' is Committed, He ſhall forfeit 


within their Reſpectioe Liberties 


l 
2 of Any 
be Adjudged an Expoſing. to Sale, "unleſs He was Entitled thereunto 


Wa, N : 
ke For- p a 
4 1 


Ke. and for eff, , Diſtreſs 1 Fe 10 the Houſe of br. 
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Inſtitute of the Book III 


re dtion, for Any Time not exceeding a Month, nor leſs than 14 Days 
there to be whip'd and kept to Hard Labour; and the Fuftice ſſl] 
cauſe the Hays and Nets to be Deftroy'd in His Preſence; © © 
By the 3 Georg. chap. 11. No Lord of a Manor ſhall appoint any 
Perſon to be a Game-keeper with Power to Kill or Take Any Hare 
Pheaſant, Partridge, &c. unleſs ſuch Perſon is Ouali fed according 
to Law, or be truly a Servant to ſuch Lord, or be immediately em. 
ploy'd to kill the Game for the ſole Uſe of ſuch Lord: And no Lord 
Hall Authorize any Perſon, not qualified by Law, to keep Any Dogs 
or Any Engine to Kill the Game ; upon Penalry that the Perſon not 
Quali fied, or not truly a Servant, or not immediately employ'd to take 
or kill the Game as aforeſaid, or Acting under Pretence of a Depy. © 
tation Granted to Him, when not qualified, ſhall incur ſuch For- 
feitures as are inflifted by the 5 Ann. chap. 14. 9 Ann. chap. 25. 
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** 5 See 11 H. J. chap. 17. Concerning the Forfeiture of 107. for ta- 
a king Pheaſants or Partridges with Engines, and Killing or Taking 
away Hawks. 15 H. 8. chap. 10. For Tracing Hares in the Snow, 
24 Eliz. chap. 20. For Killing Pheaſants and Partridges in the 
Night; and the Forfeiture of 40 f. for Hunting with Spaniels in 
Standing Corn. PE CI Ea forola ae*8 


8. Concerning the Deſtruction of Corn, N bod, & Ce 


= „ By the 43 Eliz. chap. 7. If Any ſhall be convicted By his own 
BD TOE Confeſſion, or one Witneſs upon Oath, before one uſtice of Peace, to 
; Have cut or taken away any Grain Growine, or Fruittrees ; Robbd _ 
Any Orchard or Garden, broken Auy Hedges, Pales or other Fences, 
[See 5 Georg. chap. 15.) cut or ſpoiled any Woods Standing, &c. by = 
been Acceſſary thereunto, He ſhall pay the Damages, or be committed | 
to the Conflable to be whip'd. [See 22 & 23 Car. 2. chap. 7. Con- 
cerning the DIS of Plantations of bs wg : i # ef ny 
1 J the 1 Georg. chap. 48. If Any Perſon ſhall Deſtroy or Spoil 
Any Timber-Trees, Frt-Trees or aher Trees, The Perſons Ds 
=. 1 ged ſhall receive Satisfaftion from the Inhabitants of the Pariſh, o 
| be levied as by the 13 Ed. 1. for Hedges and Ditches voerthrown. 
| And Any Two Fuſtices on Complaint ſhall commit the Offender to the 
| Houſe of Correction, &c. | See 6 Georg. chap. 16. To Explain and 
| Amen terme akk Go OI 0 bs BO 
= lI8sce Of Common of Paſture, Book 2. chap. 2. and of Arſon, 
0 Theſe are The Chief Offences Againſt Publick Trade. 


Of Offences |. 4. There are Offences Againſt the Health and Eaſe: of the Kings 
Againit tne People; which are Naſancer, (from Naire, To Hurt) of Sever 
Eaſe of the Sorts and Kinds. | JJ END tb, an f got. Bo 

King's eo. AP Nuſance, Particularly fo call'd, is where One encroaches on 
b laſt 272, the King's Land, or the High-ways, or Common Rivers, or Com- 
2 Roll. Abr. Mon Stieets of a City, Ge. Endeavouring to make that Private 
82, 137, Ce. \wphich-ought to be Publick. [See Of Hunereſture under Tit. Diſei. 

fin, Abatement and Intruſion, Book . 4.] But 'Thefe are all 
Accounted Nuſances, (s.) When One erecteth A MAI, Oc. or doth 
"Any Thing upon His own Ground, to the Unlawful Hurt or Annoy- 
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ance of His Neighbour; or maketh Annoyances upon Common 
Ways, By Logs, Blocks, Hedges, Gates, Dunghils, Pales, Ditches, 
Carrion, Oc. by Stopping or Turning Waters out of their Right 
Courſe, Straitning the Paſſages, &c. and ſometimes a Nuſance may 
be committed by neglecting to do a Thing which the Common 
Good Requires, or By Suffering or not Suffering. 


againſt the whole Kingdom; (Common Againſt All that paſs that 
way; Private, Againſt a Particular Perſon as to His Houſe; Mill, 
Cc. But Nuſances are uſually Diuided into Common: or Private Nu- 
ſances only. Common, ſuch are Annoyances in High-ways, Bridges 
and Publick Rivers; Diſorderly Alehouſes, Bawdy Houſes, Gaming 
Houſes, Stages for Rope-Dancers, Mountebanks, (5c. Brewing Hou- 
ſes and Melting Houſes for Candles erected in inconvenient Places, 
Cottages and Inmates. [See the Statutes, infra.] Common - 
Scolds, Eaves-droppers, &c. © Private, ſuch are Nuſances by Stop- * 3 Inft. 231. 
ping up the Light of Another's Houſe, Building a Houſe ſo near to 4 ReP. 54, 


Mine. This may be juſtified by Cuſtom in London by Building on Se 

the Old Foundation to Any Height: Every Man muſt Have Light 259: Abr. 

and an Wholeſome Air. Therefore If a Lime-kiln is built ſo near 

to me that the Smoke thereof is Offenſive to me; or if a Hogſty, Oc. 

is built ſo near to me that the Smell is Ungrateful or Infectious; It 

is a Nuſance, and an Action lieth. Ci 888 

There muſt be an f Indifiment: at the Suit of the King for All * 5 Rep y 

| Common. and Public Nuſances, Incroachments, Purpreſtures, and 4" _ 

All Annoyances upon High-ways, tho' It is but a Common Foot» 3“. 

way; and the Party may be Fined and Impriſon'd. For here no i Vent. 208. 

One ſhall Have an Action of the Caſe ; for the Law avoideth Multi- 5 
plicity of Suits; becauſe If One might have an Action, All Men 

might have the like. Therefore the Indictment muſt be Ad Com- 

une Nocumentum Omninm Ligeorum Domini Regis, not to the 

Damage of Private Perſons, or to Inhabitants of ſuch a Town, Gc. 

Upon which Account, If a Private Way is ſtraitned, There can be 


. 


138,139, cost. 


liable to an Action of the Caſe at the Suit of the Lord of the Ma- Rep. 104. 
nor for Erecting ſuch a Houſe without His Licence to the Prejudice . 548. 


Remedies without k 4. chap. 3. and of Actions on the Caſe, 
Book 4. chap. l. WL. nl) RA rior, 7 299 6ure 


M 151, 8 GPA 


pe ES - "lili. i. * „ 8 — — — 


_— 


tante in iure Reprobarur, 2 Inſt. 340, 597. 4 In. 115. 7 Rep. 45. 
2 ; 


Nuſances are either 4 Pwblick, ' Common or Private, Pablick, *:1oft 406. | 


Mine, that the Rain which falleth from that Houſe, falleth upon ; Rep. 161, 
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no Common-Nuſance.. A New Dove-houſe erected cannot be a « 2 Cro, 36 


a: 
2 Roll. Abr. | 
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of A Col Wt, 10 up the del Kind of glitt ug ich 
are of. the Lary veſt Extent, (vic. ). The Parliament. 


The Frivy 13 The Court of the Lord High ' 
1-291, Sretb ar, The Chancery,” The King 5 Benth, The Con. 
mon (Pleas, The Exchequer, The © urt of. the Confta 


ble and Mar SY The Admiralty,” The Court By Com. 
125 fr eytue of the” '28 H. 8. The A Aſſes The 
ſons, The. Sheriff s. Turn, The, County 
Courts, Hundred-Courts, Courts-Leet, Courts- Baron, 
Antient Demeſne Courts, The Courts of Coroners, 
The Courts of Clerks of the Markets, © Pie-pozoder 


0 Courts, Of the Courts of the Commiſſioners, of Setuers, 


+ Commiſſioners of; Bankrupts, Commiſſuners for Exami- 


nation of V tne es, Tor eſ.- Courts, IE Sn 5 


Ofthecourts — 
of Juſtice. | 


treat of theſe Courts in the Five following Chapters. 
whereof ſhall deſcribe what is a Churt, and the ſeveral Kinds of Our 


Cinct. 


— or r Chriſtian. 


HE Fourth Obieti of Our Laws are T be Courts of ſultie, 
for the Relief of the Perſons that are injured, for the 
Security of Their Eſtates, and for the Punifhment of 
ines and Offences Committed by Them. I purpo rpoſe to 

The "Firſt 


Courts which are of the Largeſt Extent, — have Power through- g 
out Eu gland, and are not Conta to one particular County or Pre- 
The Second ſhall ſet forth the Courts that are Particular, 


Limited or Exempt Juriſdictions; The 'T, hird ſhall ſhew what Re 


medics There may be without Suit in Court. The Fourth ſhall De- 


ſcribe in General the Proceedings in — Cauſes ; and the Fifth the 
Proceedings i in | Cauſes Grimindl, . 
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Chap. 1: Laus of England 44) 


—— r —ů ro PT — — — pms re I AR ' — 
g The King 1 may | Croate « a Court of Law, FR appoint Judges 8 17 Rep ny 
6 5 | 
in it. 4 Inſt. Pref. 


A Court (Curia, a | Curd) 3 is a Place where Power is Judicially Ad- 
miniſtred. LF 0 is the Right by which that Power is admini- 
ſtred. urp a Juriſdiction, and By Colour thereof to Impriſon 10 Rep. 74. 
Sorte 1 be. [See Magna Charta, chaps 29.) All the 
Courts of Judicature are call'd the King's Courts, as All our Laws 
are call'd the King's Laws. And Theſe Courts are either of Record 
or Not of Recor * 
A Court of i Reowd i is That which Hath 3 To Hold Plea ac- * a; 260.4. 
cording to the Courſe. of the Common Law, of Real, Perſonal and 17a. its. 
Mixt Actions, where the Debt or Damage may be 405, or Above, 3 Inſt. 71. 
and where It may Hold. Plea of Treſpaſſes Vi & Armis; and whoſe 3 1 Pref. 
Acts and Memorials of the Proceedings in the Courts are in Parch- 3 7 Roll Abr. 
ment. The Rolls, being the Memorials of the Judges, are of ſuch 514 ͥ6 
Uncontroulable Credit, f That They Admit of no Proof to the Con- 
trary, inſomuch that they are to be Tried only By Themſelves. f For 
dotherwiſe there would be no End of Controverſies. But yet during 

the Term, wherein Any Judicial Act is Done, The Roll is alterable 

in that Term as the fue dges ſhall Direct. When the Term is 7 
then the Record admitteth no Alteration or Proof that It is Falſe 
Any Inſtance. To a Grant By Letters Patents under the Great Seal 
nd cannot Plead That Hel is No ſuch Record, but, as It is a 
Conyeyance, One may Deny the Operation of it, or ſay that there is 
no ſuch Grant, or that the King had nothing in the Thing Granted, 

(6. If the Judges do Err, a Writ of Error lieth only Som a Court 

of Record. Iheſe Courts of Record are Created by Parliament, 
Letters Patents, or Preſcription. 

A Court ® Not of Rerord is either whos It cannot Hold Plea of na b. | 

Debt or 'Treſpaſs, if the Debt or Damages amount to 40 f. or of Inf. 25 — 
Treſpaſſes Vi & Armis; or where the Proceedings are not according 31 
to the Courſe of the Common Law, and where the Acts of Court 
are not Enrold in Parchment ; as in the County-Court, Hundred- 
Court, Court-Baron, | Eccleſiaſtical Court. Here The Proceedings 
may be Denied and Tried by a Jury ; and upon the Judgments of 
ſuch Courts a Writ of Error lieth not, but a Writ of Fulſe Judg- | 
ment or an Hppeal. 

Note, That a Conet that i 4s not of Record « cannot lmpoſe a 1 Fine g 2 Rep. 38, 
or Impriſon. 41s 2 Ne 
Some Cantts' may Fine but not Impriſon; as the Leet. Some 
may Impriſon, but not Fine; as the Conſtables at the Petit Sellons, 

for an Affray made in Diſturbance of the Court. Some Courts can- 

not Fine or. Ae but Amerce; as the County-Court, Hundred- 

Court, Conrt-Baron,. Gs. Some Courts cannot Fine, Impriſon or 
Amerce; as. the Eccleſiaſtical Courts. But the Cour of. | ng at 
Weſtminſter, tc. may Fine, Impriſon and Amerce, as the Caſe re- 
== — Of the Aare Gen, 6270 2 | 
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v 4Inſt,PreE m Some _—— are Eccleſiaſtical, fois 28800 eme mm 
. fomie be Primitive or without Commiſſion, ſome Derivative and De. 
legated by Commiſſion; Some to Enquire, - Hear and Determine, 

. to LP only ; and ſome are Guided by One Law and ſome 
nother. a 
In Every Gourt There muſt be a Judge, Plaintiff and: Defor. 
I . dant. Serj A Coimſellorty Regiſters, Artorneys, &c. may be Af. 

R ſiſtants. — 

SS A Judge is a Perſon appointed by Publick Authority with Jurif. 
n' pe b. diction... n To Him It belongs eſpecially to Judge what is a Reaſon- 
* N able Time, Cuſtom, Fine, &c. and not 1 — Jury. He cannot be 

: Rofl Abr. Excepted Againſt or Challenged, or Re 2 Tal have an Action 
a, Ab brought againſt Him for what He doth a ge. [But See the 
1 Abr. 31 Cor. 26 1 2. F. 12. or the Habeas Corpus a But He ought | 
*1Inft.2942. not to be Judge in His own Cauſe, except in Caſe of Necellity, He 

| 5 to & 4:2, is to be of Counſel with p Priſoners. And in All Caſes The King 

1 453175 doth Judge by His Judges. See 20 Ed. 2. chap. I. 18 Ed. 3. Stat. 4 
5 5 Roll Abr. The Plaintiff ( Querens, © Actor, ) is He that calls the Defendant 
| 27 l 1e, to Trial. In ſome Criminal Cauſes He is call'd The Iformer. The 
1 186, 189. Defendant (Defendens, Reus,) is He Againſt whom the ie or 

1 4 Inſt. 70, 71. Information is Brought. 02; 19 
Fo. :TInftag, A 4 Sergeant at Law, (Serviens Ad Levem,) Sergeant Counter ora 
a 3 64. Sergeant of the Coif, is the Higheſt Degree taken in the Law, as 
p 2 Cco. 668. that of a Doctor in the Civil or Canon Law. Ie is the Chief Advo- 
ag 3 2 34. cate or Patron of Cauſes, and is ſuppoſed to be the moſt: Experienc'd = 
jn the Law and Practice of the Courts. One Court, (viz.) The . 
mon Pleas, is ſet apart for Sergeants only to Plead; yet they may al. 
ſo Plead in Other Courts. Theſe are made By the King's Writ di- 
rected unto Them, commanding Them upon Great Penalty to take 
upon Them that Degree by a certain Day. But if One Refuſes, He 
cannot be Fin'd more than Once. They ſhall be impleaded or in 
the Common Pleas, as ſome ſay ; but Others inſiſt that They. may be 
ſued in any Court at Maſtminſter, and that if They are ſued"in' any 
a 1 Other Court, They may plead their Privilege to be ſued only there, 
8 {See Their Oath, 2 Inft.214.] Of Theſe One, or More, are eſpecial: 
“r King's Ser recon, to plead for Him in All Cauſes S eſpe- 
. „ ht cially upon Indictments for Treaſon, &c. [See Their Oath, hid. ane 
3 M-eſt. 1. cha; Ta and For the Expoſition of that Statute, 2 oft. 215. 4 
* e 0 1 2155 N. 42 
3 „ Inft. z, f A Barriſter (Heretofore call'd an Apprentice of the d $a 4 
664. Counſellor Learned in the Law (Counſel being taken for Advice and 
. . Direction in Law) admitted to Plead without the Bar; and there ta 

. Take upon Him the Protection and Defence of His Client. le is ad- Y 
[39 og 45 mitted to this Degree without Oath. [See Weſt. . vip. 28.] has 
1 e queſtion d, Whether an Action of Debt doth lie for a Counſellor 4 
| for His F ees ag Sainſt the A m_ W Him. For His Fee i | 
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Homorarium, quiddam, not mercenarium, as That of an Attorney or 

Sollicitor. , Certainly, If It is upon a Special Retainer, The. Action 

will lie. A Barriſter who conſtantly attends the King's. Bench, &c. 

ought to have the Privilege of being ſued in all 'Tranfitory Actions in 
„0 6•ßIÜßßß tang 

M A Nag l He that takes the Minutes and Acts of the Court, 

and Enters all the Proccedings. He goes under ſeveral. Names 'in Terms of 

Courts, as  Preignotary, Proto-Notary, Clerk, Steward, Cc. t Any pie Leu. . 

Error that Appeareth to the Court to be the Clerk's Miſpriſion or An 

Miſtake, may be amended at Any Time. [See the 14 Ed. z. 28. 


chap. 6. 4 H. 6. chap. 3. 8 H. 6. chap. 12. 17 Elis. chap. 7. 5 Georg. 


So 15 Attorney at Law is He that at the Requeſt of Another ſtands . ; Inſt 51. b. 
in His Stead or Turn to manage His Cauſe for Him. His Warrant 2 Iſt. 214. 
(or Proxy) implies it. His Duty is to Follow the Advice of the Ser- Penof = 
geants and Barriſters that are Retained in the ſame Cauſe, and to rorney. 
carry. on the Practical Part of it. * An Attorney is either General Terms of 
or Special. A General Attorney is He that is Appointed by a General the Low, v. 
Authority to manage all Affairs or Suits ; as the Attorney General of : RN. | 
the King; who is uſually One of the moſt Learned of the Barriſters. 1 Vent. 1. 
He and the Solltcitor General arg made By Letters Patents Quam din 
ſe bene Geſſerint. A Special Attorney is He that is imployed in one 

or more Cauſes. There are alſo in ſeveral. Courts Attorneys at 

Large, and Attorneys Fre belonging to one Court only. Y By „ F. N. B. 26g. 
the Common Law no One could, Appear By Attorney without the Terms of the 
King's Writ or Letters Patents; but was forc'd to follow His Suit in N ag 
| Perſon, by Reaſon whereof There were but Few Cauſes in our 2 Inft. 249. 
Courts. But ſince ſeveral Hatutes have provided That it ſhall be 
Lawful to Appoint an Attorney without Any ſuch Authority to Ena- 

ble Him, One cannot make an Attorney 2 irrevocably ; for ſuch an - 8 Rep.s2. 


Authoritygis of its own Nature,Revocable. © 
Cee Of Tyfarr and Ideot, Book 1. chap. 1. Of a Private Attorney, 
See Meſt. r. chap. 29. ba Deceitful Practice. 4 H. 4. chap. 18. 
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the 18 H. 6. chap. 9. 32 H. 8. chap. 30. 18 Eliz. chap. 14. 4 & 5 
Ann. chap. 16. Of Filing Warrants of Attorne . 3 
An Attorney may be compelled to act as one's Attorney. (Q.) * cInftags a. 


* * 
* 


. 


An Attorney, Sollicitor, ar Servant to 


any Hall not be allou d Any Fees laid. out for Counſel on otherwiſe, 
unleſs He Hath Tickets thereef figned in the Hand of Them that -x 


PE Il 7281. 


- 
2 . re 


He ſhall alſo” Give amo His Client True Bills of All Charges of 
Suit under His own Hand, before He can Charge His Client with the 


Payment theft. 


* 


F He Delays" His Client's Cauſe for Gain, or Demands By His: Don 
Bull more than. His Due Fees and Disburſments, The Client bal! 
Recover Againſt Him His Ce and Treble Damages; and He Hint 
Hall be for Ever after Diſabled from being an Attorney or Solicitor... 
An Attorney ſhall not Admit am other to Follow a Suit in His 
Name, in pain that each of Them, jpalt forfeit 201., zo he Divided be- 
twixt the King and the Party Grieved. ee 
| | 2 an Mmm 4828 FL £24: das 
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d 1 Cro 425. 


3 Cro. 159, 
160, | 

1 Roll. Abr. 
15. 


© 2 Cro. £20. 


1 Roll. Abr. 
17. | 
2 Roll. Abr. 


393,594 


299. 
Hob. 177. 


See the 5 & 8 V. z. chu 24. An Act r uiring Practiſers of N 
Law to « the the 9250 7200 to ſubſenbe + the Derlaration ae 
mention'd; - under the Penalty and F orfeiture, as in the Statute of 
Præmunire made the 16 Rich. 2. chup. 5. 

b An Attorney may be a Solljcitor or His Client in other Courts 
as, well as in the Court where He is Attorney; and a Promiſe to pay 
Him for it is Lawful: But in this Caſe He cannot ſue for His Fees 
without a Special Promiſe; as He may upon a General Retainer ; in 
the Court where He is an Allow'd Attorney. Alſo a © Sollicitor of 
Inferior Rank, who Sollicits Cauſes for His Clients, may take Re- 
compence, and take a Promiſe to be Repaid what He ſhall lay out, 
But If He Retains an Attorney t6 proſecute a Suit for His Client in 
the Court where He is allow'd, who 'Takes the Fees of Him, In this 
Caſe Action of Debt lies Againſt the Sollicitor for His Fees, and Ex- 
pences Disburſed in the Suit; For the Contract was made betwixt the 
Attorney and Sollicitor, not in the Name of His Client. 

An Attorney hath à 4 Privilege to ſue and to be ſued only it the 
Court at Weſtminſter, where He Practiſes. But He ſhall not have 
this Privilege i in an Action brought againſt Himſelf and His Wiſk,” or 


when He is ſued Joyntly with Others, If an Attomey is Executor 


or Adminiſtrator, He ſhall not be Allow'd His Privilege. He will 
not be forc'd to put in Special Bail; for tho' He is an Attorney at 


large, He hath the fame Privilege with the Clerks of the Court; and 


is ſuppoſed to Appear de die in diem. When 57 1 Plaintiff, He 


may inſiſt upon Special Bail in All Caſes, [See the 7 


8 W. 3. chap. 
24. An Act requiring Practiſers of the La to take the Oaths, G. 


upon Pain of a Præmunire. & » 


In the Higher Courts at Jeftminſter the Sheriff o Ever L 
© ſuppoſed to be preſent to Execute the King's Writs ; and the 77 


There are Inferior Officers likewiſe . upon Every Court, 8 
is 


Ray 


is Their Officer tor Matters Spiritual; as to Certify Excommunics- 


| Ter N. Time; during which Time the Cau 


tion, Ge. 
The Courts of Tubtics: are Open Eur T imes in Every, Year, bare 15 
Tie are Diſp atch:d: . is 


call'd Hillary Term, and Begins the 23d of Janucey, and Ende 


xzth of Bid following; This Hath Four Returns. The pats 
is Eaſter T er 0 which Begins the 19 7 Fortnight, or Seven- 
Ht 


| teen Day ' after 


after Day, and E. qs the Monday next after Aſcen- 


£ fi on Day, and Hath Five Frag The Third is Tizi 'T ae 


I Inſt. 13 f. a. 


2 Inſt. 264, 


265. 


ginning the Friday next after Trinit)-Sunday,. Ending 
day Fortnight after, and Hath Four Retufns. Bad. g 
chap. 21.] The Fourth is Michaclmas*Term, whi 


abe 2225 


23d of Ocfober, and Ends the 28th of November, and Hat $ Re- 
turns. [See the 16 Car. 1. chap. 


6.1 SY 
But Note, That If either the Return Day, or "Fit Nu tay "of 


the Term falls upon the . Lord 8. Day, Then. We N if = 1 | 


ken inſtead of it. TT 
e In All Theſe Terms There are Dier 1925 
Tord Day throughout the whole Lear; In 
lor. Dey: In Trinity Term, 8. oh Bap 


ny Term ce Pay of the Pur 1 5 
Offs 


I - LS 


— Ce. 451 


a WF 


But the High Court of Parliament, The Privy Council, The Court 
of Lord High Steward, and ſeveral Inferior Courts, do not Obſerve 
Theſe Terms. Neither is the High Court of Chancery confined to 
Them. Put the Courts of the King's Bench, Common Pleas, and 
Exchequer (tho Higheſt Courts at Common Law) are confined to 
777 HY Ss 0: 57 . 
The E oi. Day (from. Eſſoius or Fxonnie, Excuſe) is Regularly 
the Firſt Day of the Term, but the Fourth Day after is allow'd. of 
Favour; tho! Every Term is to be accounted. but as One Day to ma- 
ny Purpoſes; and therefore a Plea or Judgment on the Laſſ Day of 
the Term is as Effectual as on the Firſt Day of the Term. 
4 e and 7. 8 Terms are IHunble Terms; becauſe in Thoſe 
Terms the I ue. (or Facts to be Tried) are joyn' d, and the Records 
made up, That they may be tried at the Alen; which reſpectively 
flow e ⁵p»ß ę , ᷑ — aha ASE 
Now there are ſeveral Courts, and ſeveral Sorts of Them, whoſe 
Juriſdiction extends or is diſperſed throughout the Kingdom, (vi z.) 
The Parliament, The Privy Council, The Court of the Lord High 
Steward, The Courts of Chancery, King, Bench, Common Pleas, 
Exchequer, ,'Of: the Conſtable and Manſbal, The 4dmiralty, The 
Court By Chun by vortue of the 28 H. 8. The A ier, The 
Oyarter-Sefſions, The Sheriff's Turn, The Count y- Courts, Hundred- 
Courts, Courts-Leet, Courts-Baron, Antient Demeſne Courts, The 
Courts of the Coroners, Clerks of the 'Markets, Pic-Powder Courts, 
The Court of Commiſſioners. of Sewers, Bankrupts, and for Exa- 
niuation of : Witneſſes, The Fpreſt-Courts, The Eccleſiaſtical Courts | 
I. The f Parkament (From Parler la ment, To ſpeak the Mind of the par- 
ſucerely) is the Higheſt). moſt Honourable and moſt Abſolute Court lament. = 
of Juſtice, Conſiſting of the King and the Three Eſtates. [Sec 1 E- luft tg b. 
liz. as. 3. 8 Elis. chap. 1, &c.| The Lords Spiritual (Two 4 It. x, . 
Archbiſhops and Wwenty-Four Biſhops, who are call'd by Writ, and ! Ventr. 324, 
{et there By Succeſſion in reſpect of their Baronies parcel of their Bi- 
ſhopricks) are the Firſt Eſtate. The Lords Temporal (Dukes, Mar- 
quiſſes, Earls, Viſcounts and Barons, who fit in Parliament in reſpect 
of their Deſeent or Creation) are the Second Eſtate. Every one of 
which being of Full Age ought to Have a Writ of Summons; «'The 
Commons. are the Ihird Eſtate, whereof there are Knights of Shires 
Citizens of Cities, and Burgeſſes of Boroughs. Theſe are Elected to 
chis Office by the People, and A ds All the Commons of Eng+ 
land; every Member, tho choſe for one Particular Place, ſervin Be 
_ the-whole Kingdom. They are call 'd{to- Parliament By Force of the 
King's Writ of Summons out of Chancery, at leaſt Forty Days before 
The Chief Hatutes Concerning the Election of Knights and Bur- — 
gelen to Parliament are as ah,, 0 footy cab 3 40 
Jy DI IK IOXVD DAS 91 * I > TEE en . * 
1 25 the 23. H. 6. chap. 15. | The Sheriff after the Rei t the 
Wriz. hall Daliver.a Precept under His Seal to Every Wa of \and 
Bail if, Cities and Boroughs, or to the Bailiff or Bai 15, where 
no. Mayor in, \commanding Them to chooſe Members to come to Par- 
OT Mr e eee 
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An Inſtitute of the Book IV. 


liament' ; and ſuch Head Officers ſhall Return ſuch Precept to the 
ſhall make a Return of every ſuch Writ, and of the Return made þ 


making Due Return ſhall forfeit 1001. as by the 8 H. 6. chap. 7. con- 


| Pariſh where ſuch Offence ſhall be Committed, and upon Conviftion 
on any ſuch Suit, He is to be 4ncapable of ever Exerciſing Any Office 


chap. 19. Where Officers and other Perſons. concerned in the Duties up- 
in 4ny County, &c. after the Teſte f the Writ of Summons to Par- 
 liament, or ordering of the Mrit of Election, or After. Any Place be- 


tertainment, Gift,” Reward ; or Promiſe or Agree to Give or Allow 


| Town, Borough in General; upon Penalty to be intapable to ſerve 


7 of a Member of Parliament Contrary 0 the Laſt Determination in 
the Houſe of Commons of the Right of Elertion for iſuri Plangz ar 


Crieved ſhall recover Double" Damages with Coſts off Suits Ali Hon. | 


one Third to the King, Another to the Poor of "the Place conterned; 8 
Ae as gy N 


Days after the Receipt of the Writ to Elect Members. Sec 10411 


Sheriff By Indenture betwixt T hem of ſuch Election, and the Sheriff 


ſuch Head Officers. Head Officer making à Falſe Return ſhall Fi. 
feit 401. to the Perſon choſen that is not Return'd. | The ' Sheriff not 


cerning the Election of Knights of the Shires.. | See the 8 H. 6. chap.7, 
7 & 8 W. z. chap. 25. infra.] 13 | 4 pd 1 oil te 
By the 5 & 6 W. & M. chap. 20. No Officer f the Exciſe, oy other 
Perſon concerm d therein, ſhall make Any Tmereſt, or Diſſerade Any 
from Giving a Vote, for Members of Parliament, under the Penal. 
ty of 1001. one Moiety to the Informer, the other to the Poor of the 


of Truſt under the King. 


[See 9 Aun. chap. 10, Where Officers belonging to the Poſt-Office 
are reſtrain d under the ſame Penalties. 9 Anm. chap: 11. Where Of- 
ficers concerned in the Duties upon Leather are Reſtrain d. 10 Hun. 


on Sope, Paper, Striped Linens imported, Hackney Chairs, Cards 
and Dice, (Fc. are likewiſe Prohibited, c.] DT e nee 


* ORE: 4 
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p — 5 
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By the 7 W. 3. chap. 4. No Perſon hereafter to he Elected 10 ſerve 
comes Vacant, ſhall Direttly or Indirettly before Hir Elettion, "Give, 
Preſent or Allow to Any Perſon, having a Vote, Any Money, En- 
Reward, &c. to any ſuch Perſon, or to Auy ſuch County, "City, 
as a Member. 77 CCC 

By the 7 & 8 W. 3. chap. 7. If Any Perſom ſhall make a Return 
of more Perſons than are Required by the junit, &c. Ihe Party 


tracts and Securities given to procure Any ſuch Return are adjudged 
void. Aud the Perſon that makes ſuch Contratt, & or: cnn . 


Reward to procure ſuch Falſe or Double Return: ſhatli orfeit 300 


the other To the Informer, with Cofts, kee. 
By the 7 & 8 W. 3. chap. 25. There ſhall be Forty, Days beveveen 
the Teſte and the Returns of the Writs o Summom t. 


ue Sheriff ſhall iſſue out Precepts to Cities, Boroughs, &c. Thur 


M. 3. chap. 1. infra.| who are To proceed ta Election in Fight Daps 
having given Four Days Notice at leaſt of the Day appointed for 
Election. Aud For Elections of Knights , the Shire, The Sheriff | 
ſhall hold His County-Court at the moſt Publick. and Uſual. Plate Wit 
the County ; and at the next County-Court proceed to Election, unis 
the ſame. fallt out to. be within fix Days after the Receipt e. the 
Krit aud then He, or in His Abſence the Under-Sheriff, ſhall appoint 


Chap Ic 


4 | Namborof. Clerks 7 to obs the Polls it * dee or in » the Pre 
ſence of his Under-Sheriff, or ſuoh ar he ſhall- Depute,. 

Every. Clerk. ſo. appointed. ſhall be ſworn by. the ſaid Sheriff or Ur- 
ee , Truly and Indifferently to take the Poll. And the Sher iff 
o Under-Sheriff. ſhall appoint Inſpectors of oa Gerkao be nomiun- 
ted: by each, Candidate. E Y 


Il here the County-Gourt + hath uſually been beld on a \Nunday, bs 
ſhall noc he. held on a; Wedneſday, 
The day ol ,or the x Yoder Sher, ſhall not Adj nurn the: Court #6) 
12 other Town f Place without the Conſens, of the Candidates, mar, 
by any unneceſſary Adj jourument delay the Election; nor ſhall the She- 
"if or other Officer Retaiſe to Deliver to Any Perſon that ſhall Deſire 
2 paying or Wi e the, _n a.Copy of. the Poll rolen at . 
Election. POTTY 
_ Boery Officer, 7 as oo or roſa aid, te or Every ile Offence comrary. 10 
this At, foot Forfeit to, Every Nane. grivord the Sum of oz. 


Truſtees or Mort! 5 1 not Cap pable of Voti ng, unleſs They 
are in Actual Poſſeſſion. ub, the 11 Truſt Or Mortgagor in | 
| Poſſeſſion, may Vote for . — - [$90.9 —_ uſe 5 7 arab 

Scheer Mortgages] 0 aq 5 


7 3 *\ _ 
. N ? N At þ 7744 


To Go on with the 8 | 
Al Conveyances: of, Lands, &, in order to Multiply Fares halt "x 
wid, dd gg amore than One Vote ſhall be admitted for one and the, 
ſame. e and Tenement-. ¶ See the 10 Aun. ohap. 22. Infra.) 
No Perſon rag, the. Age of aneh ane, hall be admitted to Pate, 
By the 10 & 11 W. 3. cham. Ta Sheriffs and other Offers muſt, 
make, their ae in fourteen. Days after: the Election, on Pain 
of Joo Jule Proper Officer of the Cinque Ports, ſhall. ad 
__ Days for One of the Precept after the: Receipt o 1. e auer 5 
withſtanding) the W, 3. chap. 25. to the contra 
By the 1 W. 3. chag. 2. No Perſon born out. ** King 7 Do⸗ 
ui nion, th "Naturaliakd;: or made Denisen, Exoept Barn * Eng- 
— 8 ben be. Member other Houſe, Lee 1 Georg. 
| 11 4. | 29. nen bY AI 5 
the 2 Ann. chap 4. e Regiſter 65 FOES Comuyances and. 
| Wi ls. that "hall be made o Any. Londi, &c. within the Weſt-Riding 
of the County of York, 8 0 re rer W on _ choſen 
7 a Member "Park jament. ; C 
PP 
lee 6 TAs chap. 35 Conte nine the Regißer of hs 0 "Riding 
of York. 7 Aun. Hahne Conce ming ho Regiſter of Aida ſex, Ge] 


a Ne 


1 


0 Gres x 
2» the. EVEN chan 8. Ab Perſon . "New Office-or Traf or 
Benefit thereef, hereafter ta be. Ereffed coin A the Crown, nor Com- 


ilſſoner or » Subcommiſfſioner f Prizes, . Secretary or Receiver of 
Prizes, Comal the Accounts. of the pig Commiſſioners of 
7 Sick and Wounded, Agent for a Regiment, Commiſſioners 
tor Wine-Licenees, Governor or Deputy Governor. of 'a Plantation, 
Commiſſioner:of the Navy ne Na 11 __ the Out-Ports, nor Pere 
or Having Deen from re ou * Placſure, ſpall le A 


Book TY. 
of Being elefed Member of the _ Commons. And if Any Men - 
ber Accepts of Any Office of Profit from the Crown, His Election ſhall 
be void. But ſuch Member ſhall be capable of being again Eletled. 


Au Inſtitute of the 


—— 


a — mags 


— PRE” «kid * n 


[See the 1 Georg. chap. 56. When Any Perſon Having a- Penſion 
from the Crown for any Term or Number of Years, either in His Gyn 
Name or in Truſt for Him, is uncapable of being elected Member of 
i | the Houſe of Commons; and if any Perſon who ſhall have ſuch Pen- 
50 ſion at the Time of His Election, or at any Time after, ſhall fit and 

vote in the Houſe, He ſhall forfeit 207. for every Day, G.] 
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Ay the 9 Ann. chap. 5. No Perſon 1s Quali ſied to be a Knight of 
the Shire who hath not an Eftate of Frechold or Copyhold for Life 
of 600 |. per Annum ; zor to be a Citizen or Burgeſs who hath not 
300 l. per Annum fo and for his own Uſe, in Lato or Equity, clear 
of «x Incumbrances-; otherwiſe the Return of ſuch Perſon ſhall be 
Tod. 8 : V 5 | 3 | 

Proviſo, 'That the Eldeſt Son of a Peer, or 'of Any Perſon Juali- 

Fd to ſerve h Knight of the Shirt, ſball not be uncapable; Ihat the 
Univerſities ay Return Mennbers ds formerly; That a Mortgage, 
when the Equity of Redemption is in Another, ſhall not be capable, 
unleſi the . ſhall have been in Poſſeſſion ſeven Tears before 
=_ _ Every Candidate, at the Requeſt of Another Candidate, or of Two 


. TO On ‚ ‚— a oe rk gs 


or More Perſons that Have a ight to Vote, ſhall at the Time of the: 

Election: take - an Oath (mention d in the Statute) of the Value gf 

Their Eſtates, either in Law or Equity, to Qualify them. Ihe Oath 

ſhall be Adminiſtred by the Sheriff, or Under-Sherif, or by the Officer: 

who 1s to tab the Poll or By Any Two or More Fuftices off the Peace. 

The Candidate refuſing to take the Oath either at the Eleftion, or at 

Any Time before the Day that the Parliament is to meet, Hit Elec. 

tion and Return ſhall he mtr.... 

=_ Ec _ By the 10 Ann. chap. 22. Fraudulent Conveyances of Lands 0 

2M Multiply Pores, or To Qualify Voters at Bleftipnnof Knights of dhe 

„ Shire, ſubjebt to an Agreement to Reconvey the ſume, &c. ſhall be ta- 
FM 7 Len againſi-the Grabudev Ag Free ond Abſolute and all Collateral Sb. 
© 7  curities for Defeating ſuch Eſtate ſhall be void ; and thee Perſon mir 
. Feng ſuch Cynde jance, on Prięy to ſuch Nurpoſe, andthe Perſon No- 
3 . ting” by-Colour thereafy Holt forfeit go l. to Auy Perſou abat chill fur 


| For he fam in An Gurt at Weſtminſter, &a. nee 99D 
1 No Perſon ſhall be an Elector for Knights of the'Shite who Har 
i500 1 uot been Aſſeſſed for Lands, &c. [See 12 Ann. infra.] to the Pu- 
inn 5 Flick ane Church*Rines and Pariſh-Dities proportionably with 
ethers, at Ho, per Annum, and for cohich ſuch Perſon ſball not. be 
entitled to receive the Profits to His own Uſe for one Year before the 
Hlectiou, umeſs ſuch Land come to bim within that Time by De- 
ſcent, &c. Ihe Perſon Voting comtrary, ſbuli for every Qffence Jorfel 
40 J. one \Moicty to the Poor of the Pari ſb cuhere the Lama are, amd 
the other Motety to Him that will ſue for it in Any Curt of Record 

| at Weſtminſter, NIN 8 * : WY. AS. pan ITT) \ IN. A 12. IA 9. 8 8 3 
Every Frecholder, before He is admitted to Poll, ſhall, if required 

by the Candidates, take the Oaths (in the Statute mention d) 20 bh% 
Adminiftzed by the Sheriff, &c. Cuncerning the Value of His ro 
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Patt & c. "Quakers ſhall be admitted fo Vote, declaring the E feet 
of the Oath upon their ſolemn Ar matious. F the 5 768 M. 3. 
chap. 34. 1 Georg. chap. 13. 

37 th the 12 Ann. chap. 5. The Statute of the 10 Ann. chap. 22, ſhall 
not "Extend to Reſtrain Perſons from Voting for Knights of the 
Shire in reſpett of Tithes or other Incorporeal. Inheri tances, Lands 
in Extraparochial Places, Chambers i the Inns of Court. or Chance- 
nv, Meſſuages or Seats belonging to Offices, or in reſpeet of other Meſ- 
ſu4ges or Lands which have not been Apeſſed to All Publick Taxes 


and Pariſh-Duties ; provided they hace been uſually aſſeſſed 7o ſome 
one of the ſaid Taxes or Duties. 9 9 1 Je 


Eat — ** - a, — * s " 4 
e . oe Waite ere me oo oe oO 
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See the zoth Car. 2. Hhap. I. Concerning the Oath, of Allegiance 
and Supremacy to be taken, and the Declaration Againſt Tranfub- 
ſtantiation to be ſubſcribed, By Peers and Members of Parliament, 
before they Sit or Vote in tho Houſe, Sec alſo the 13.6: 14 IW. 3. 
cha 6. 1 Georg. chap. 13. 
he s Fees of Knights of the \Shire are e Four Shillings a Day, 8 4 luſt 46. 
Of Citizens and Bur mg Teo Shillings a Day. [See the 12 Rich. 2. 
chap. 12. 23 H. 6. chap. 11. 6 H. 8. chap. 16. 35 H. 8. chap, 11. 
t the Return of the Writs, The Parliament cannot Begin but by 
tho Royal Preſence of the King, either in Perſon; or By h Repreſe n 
| Oe by Le ters Patents or Commiſſon. If the Fa is Pro- * 4Inft. 6. 7. : 
ed upon ; eturn of the Writs of Summons, It begins at the End „ 
ofthe Ptotogation. 
I n 1 Juri ſdiction 6 this Court 18 10 Pradſcendent. That It la. 1105. 
Makes, Enlarges, Diminiſhes, Abrogates, Repeals and Revives Laws, 
and Statutes, concerning Matters Eccleſi aſtical, Common, Civil, on 
minal, Martial, Marifi ime, Ge. | 
And as Evety Couft of Juſtice hath Laws and Cuſtoms, for its Di 
rection, ſo the High Court of Parliament hath its own Proper Laws , 
and Cuſtoms; cli The k 7.,aws aud Cuſtoms of e ament. Inſe- * ' 4 Taff. 14 
much that tio Judges ought to give any Opinion of 1. BE, 5 
arliament; becauſe, They are not, be decide ed by Commg 5 
e eie 8 Z ed... by 
80 a can. be no Ag .of Parliament who th ha Cake of * the 1 alot 159 
Lords a ottimons, And tho Royal- Flat of the "$44 bs bs 
 Confent Perſonally, r B by His Later is Patents Jig 150 55 Le Ha n 
But Acts of a be go od FRO the 'Conke ent. of the 
Spirktual Lords; as where” They Reiule to Vote, .,01 arily Ab- 
ſent Themſelves. Ns >the 33 * 8. wy Ay . . 05 La 
in the re on . 5 
m The Tope 
Power of Z1d;, dete 
Member Na 4 ROW 6 Fe 
| Lotds Have ono ta at Pref ider wh, 
mons Have, Their Speaj 0 e H „ Apprö-— 
ved of By the King 5 15 g Cennsdk Have*4 wt feve- * 4Infl. 11, 
"i Perſons before. 2 Ae of CER and 998 IK. suited them 7 + : 
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"LE 526. The Houſe of Lords is @ 7 Diſtinti Curt . many Purpoſes 
, aft. 21,224 They ma Try Cauſes of Life and Death; Take a Recogi Nizan 
. 24 y TTY 8 ce; 
Finch 233. and before the Lords in the Upper Houſe, - The Proceedings upon an 
Appeal from the Chancery, or upon Writs of Error to Reverſe Jude. 
ments in the King's Bench, may be Examin' d. All Their DEE 
are as Judgments, and if They Err, The Par liament only hath Power 
to Reverſe their Jus gments. 
„ laſt. 536 4 The Houſe of Commons is alſo a Piſtiact Court for ſeveral 1 Purpo. 
+laft. 23, 28. ſos, 9j2, 'I'Þ Examine Elections, To Expel Their own Members, t to 
Commit Them or Others to Priſon, &c. The Book of the Clerk of 
| the Houſe of -+ that is a Record. [See the 6 H. 8. chap. 16. 76 
' 8 JW. 3. chap. 
1 A Lord 05 Abſent may make Another Lord His Proxy, but one 
of the Houſe of Commons cannot make His Proxy. 
44 ro Tall: 6 A Member of Parliament ſhall Have r Privilege of Parliament, 
wt 25. not only for Himſelf and His Servants to be Free from Arreſts, Fb. 
I . 1 15 Citations, c. but for His Horſes and Goods to be Free from 
Dittreſſes. Privilege of Parliament doth Generally Hold, Except in 
| 0 reaſon, Felony and Breach of the Peace. 
See the 12 V. 3. chap. 3. 2 Am. chap. 8. and of Mitt, chap. 4. 
poſt. See alſo wag 5 H. 4, chap. 6. 11 Le, "chap. 11. and of Battc- 
* chap. 5. ante. _ | 
r 4 Inſf. 25, The Paſſing of Any Bill, or the Giving Any mandy: in Partia- 
mient, Doth not 5 a Seſſion ; but the Seſſion doth Continue till It 
Iv Prorogued or Diſſolocd. Every Seſſion of Parliament is in Law a 
| ſeveral Parliament. By Prorogation in Open Court, there i is a Seſ 
ſion; and then ſuch. Bills as paſſed in Either Houſe, or in Both Houſes, 
and Had not the Royal Aſſent to them, muſt fall. But may be 
brought in again at the next Seſſion. If the Parliament is only Ad. 
journed, That does not make a Seſſion, but All Things continue in 
the ſame State as they were in Before the Adjournment. This is the 
' 4 Toft, 28, Difference betwixt Prorogation and Achern eat. The Houſe of 
Commons is not Prorogued or Adjourned, by the Prorogation or Ad- 
U journment of the Lords Houſe. For, as hath been ſaid, It is a Di- 
"438 ſtinet Court for ſome Purpoſes; and therefore It may Prorogue or A 
. Journ it ſelf. | 
j When the Parliament is Dilſoke' a without Any 4 or Fudge 
=_ cod. 129.4. =; It is no Seſſion, but a Convention. u The King only can Dit 
= 2 tolve the Parliament, in Perſon or By Repreſentation. . 
=_ See the 5 gun. cha 2 8. An ed for an, e of the To Kingdops 
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II. The * Privy Council is a moſt Noble Aſſembly of the King and Of the Privy 
Privy Counſellors, in the King's Court or Palace, for Matters of . . 
State, The King chuſes His Counſellors; and By Force of an Oath 4. 
They are made Privy Counſellors, without Patent or Grant, and are 
to continue ſo during the King's Pleaſure. 'They are to Adviſe the 
King for the Publick Good with Relation to Affairs at Home and A- 
broad. There are Some here that bear the Higheſt Offices. As 

1. There is a Lord Y Preſident of This Council; whoſe Office 1 laſt. 55. 
is Granted by Letters Patents under the Great Seal Durante Bene- 
mod He makes a Report to the King of the Buſineſs at the Coun- 
ci Table. IN Tee 5 

2. There is alſo a Lord ® Privy Seal, who fits in Council next to * 4 laſt. 55. 
the Lord Preſident, and takes a particular Oath as Lord Privy Seal, 
He muſt not put His Seal to Any Grant without Good Warrant, nor 
with Warrant, If It is againſt Law or Inconvenient, but muſt firſt ac- 


uſeth in Grants that are to paſs the Great Seal. For firſt they Paſs {Þ: 55% 

The Privy Signet, [See infra.] then the Privy Seal, and then the 
Great Seal. [See the 27 H. 8. chap. 11. How the King's Grants, Wri- 
tings, Leaſes, ſhall paſs the Three Seals (vig.) the Privy Signet, 
the Privy Seal and the Great Seal; and the Duties of the Clerk of 
the Privy Signet and Privy Seal, and what Fees ſhall be paid, and 
where none at all, Oc. and many Articles concerning the paſſing of 
the King's Grants, &'c.] b No Protection can be Granted under the = Inft. 555, 
Privy Seal, but under the Great Seal. But a Warrant of the King 1 17 95 
cient, becauſe It Concerns but a Chattel in Poſſeſſion. And the Privy 163. 
Seal is ſometimes uſed in 'Things of leſs Conſequence that never => 

the Great Seal; as to Cancel a Recognizance made to the King, 

To Diſcharge a Debt, &c. But no Writs ſhall paſs under the Privy 
Seal, which touch the Common Law. [See 28 Ed. 1. chap. 6. 
Bp. PO TO oY Eo To 2, e 
3. The Secretaries of State are alſo of the Privy Council. Theſe 
every Day attend upon the King, and Receive and Diſpatch Petitions 
of the Subjects at Home, and are employ'd about Foreign Affairs. 


- 


_ Signet, becauſe the King's Private Letters are ſigned with it. 'There 5 * . 
are Four Clerks of the Privy-Signet Office, who write out ſuch Grants, 116. 


Letters Patents, as paſs By Bill ſigned, or Bill ſuperſcribed By the 2 Rep. 17. 


as the Privy Seal is a Warrant to the Great Seal. [See of the Great 133 
Seal Of the Court of Chancery, infra.) The Law takes Notice of 
the Sign Manual, [See Book 3. chap. 1. and the 1 Georg. mes 10. 

9. 3.] and in a more Particular Manner of the Privy Signet. For a 
Ne Exeat Regno may by Commandment be under the Privy Signet, 
or the Privy Seal, as well as By the King's Writ under the Great Seal; 
and the Subjects ought to Obey it. But a Warrant under the Privy 
Signet is not ſufficient to iſſue out any "Treaſure or to Diſcharge a 

Debt; much leſs an Order By word of Mouth. For It ought to be 

under the Great Seal, or at leaſt under the Privy Seal. 

= cop Nan The. 
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quaint the King with it. The Privy Seal is a Seal that the King : 2 Inſt. 554, 
8 Rep. 18,19. 


under the Privy Seal to iſſue out Money out of His Coffers is ſuffi- 2 Roll. Abr. 


Ihe Principal Secretary of State hath the Cuſtody of the © Privy * » Inſt. 555 


Sign Manual, or under the Hand of the King; which Being Tran- 1, Ney 92 


ſerib'd and Sealed with the Signet is a Warrant to the Privy Seal, : Roll. Abr. 
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The Paper-Office belongs to the Secretaries of State, where All 
Paper-Writings, that paſs the Secretaries, are Tranſmitted and Kept. 
A Seeretary of State Hath Power to Commit Criminals For Treg. 
ſon, Sc. to Safe Cuſtody, as Conſervators of the Peace, or as Juſti- 

ces of Peace all over Exgland, or at leaſt by Immemorial Uſage. 

It is in the Power of the Privy Council, as a Ourt, to Enquire 
into All Crimes againſt the Government, and to Commit the Ctimi- 
nals in order to their Trial in ſome of the other Courts. Any One 


* or Two of the Privy Council may lawfully do it. But They Take 
. 43 Inft 182, Cognizance of no 4 Private Matters that may be Determin'd in 
_ ' 5 a ., Other Courts. Yet For the Controverſies ariſing in Point of Law 
1 Tan. s. amongſt the King's Subjects in the Iſles of Jerſey and Guernſey, Ge. 
„ * Thy and His Privy Council are the proper Judges without 
If 6 Ehe King, by the Advice of His Privy Council, doth Publiſh 
3 Proclamation binding to the Subject, if They are not againſt Com- 
=_ maon or Statute Law, or Introductory of a New Law. [See Book 1. 
=_ chap. 2] Eg FEY e 
By the 16 Car. 2. chap. 10. It is Declared, That neither the 
King, nor the Privy Council, have Authority by Engliſh Bill, Pe- 
By tition, Articles, Label, &c. to Determine or Diſpoſe of Lands, Te- 
* re Hereditaments or Goods and Chattels of Any Subject of this 
4 5 25 the 12 W. 3. chap. 2. No Perſon Born out of the King's Do- 
f minions, tho' Naturalized or made Denizen, Except Born of Eng- 
Iſh Parents, ſhall be of the Privy Council. [See 1 Georg. chap. 19. 
By the 6 Ann. chap. 6. There is to be but one Privy Council for 
the Kinodow f Greet nnn 8 
See the 3 H. 7. chap. 14. Of Felony againſt the King and His 
=. -- | Counſellors; 9 477. chap. 16. Of Felony to Attempt to Kill, Gc. a 
5 Privy Counſellor, ante Book 3. Pap. I. 4 Ann. chap. 8. Where the 
*M — Privy Council ſhall Continue and Act for fix Months, notwithſtand- 
3 Ing the Demiſe of the King, unleſs Diſcharged by His Succeſſor. 
1 For their Precedency and Place, See the 31 H. 8. chap. 10. 
I: | Ofthe Court III. There is alſo a Court of the Lord High Steward of Great Bri- 
= — gffordHigh gain. © His Office is very Antient. It was formerly of Inheritance; 
OO © Inſt, 5s, but of late It is Granted only pro hac vice, when a Lord of Parlia- 
3 59, 60. ment is Indicted for Treaſon, Felony, & c. He To whom This Office 
„ 8 is Granted muſt be a Lord of Parliament. His Commiſſion is Re- 
1 15 5 ſtrain'd to Proceed only on that Indictment, according to the Laws 
= -.- --..:-...... and Cuſtoms of Ehen But He is not dd or. 
1 At Every Coronation He Hath a Commiſſion alſo under the Great 
=_ Seal To Hear and Determine the Claims of Grand Serjeanty, and 
[i bother Honourable Services, to be Done for the Solemnization thereof. 
t For which Purpoſe He Holds a Court ſome time before the Corona- 
tion. But to Return. 8 f 


„3 laſt 28. When a Peer has committed Treaſon, Felony, Gc. the f Indict- 
keep. 118. ment is to be found by Freeholders before Commiſſioners of Qyer 
Wo : and Terminer, or in the King's Bench if the Treaſon, Felony, ©c- 
MET Th | 3 
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Chap." 2 Low of England. 


was Committed in _- County where the King's Bench ſits, tho' the 
Trial may be in Any County. And if He hath a 8 Pardon He may * 2 I»ft. 49. 
Plead it there before the Judges of that Court, who Have Power to 
Allow it. But He cannot Confeſs the Indietment, or plead Not 
Guilty there. This muſt be done before the Lord High Steward, 
when hy Indictment 1s Removed By Cerviorarh out of Chancery be- 
fore Him. 
This Trial i is Hine B y Magna Charta. abe. 29. val, 
For the Method of Trying a Peer Per Pares * the Lord 
Hg. _— See the 3 3 off 27 28, 29, TO. __ oo Of Trial, 


IV. The fk Court 3 The King” 5 \ Sana, The Chad: . of 8 Court 
mon Pleas; and the. Court of Exchequer Have been the King J Courts wo nat 


n Time out of Mind. b 2 Inſt. 23. 


In the Chancery (Cancellaria) are T; wo by gg 1 Dive Oplinare, Teh 552,553. 
where the Proceedings are according to the Laws and Statutes of the 4 loft. 19. 


Realm; Another Extraordinary, being a Court of Equity. 3 x 55, 
1. The Ordinary or Legal Court is a Court of Record, held Co Welt. Symb. 
ram Domino Rege in Cancellaria, on the Petty-Bag Side. Oft the Chen- 


T 'The Lord Chancellor (d Cancellando, from His Power to Can- We 5 *g 
cel Letters Patents, being the Higheſt Point of His. Juriſdiction) or 88. 45 
Lord Rake is the Judge of This Court of Commgn Law. See 
0 ma. rel 
1 He Hath Theſe Officers 1005 Him, (eis). Twelve Maſters of ' « lag. T% 
Chancery, (whereof the Maſter of the Rolls is the Chief :) TheClerk _ 
of the Crown, The Clerk of the Hamper, The Sealer, The Chafe- 

Max, The Controller of the Chancery, Twenty-Four [ Twenty, 2 Inſt. 
670. ] Curſitors [Incorporated By Q. Flizaberh) for making out Writs 
of Churſe or \Formed_Writs according to the Regiſter of Writs, a Book 
of Great Antiquity and Authority, The Clerk of the Preſentati 08h, 
The Clerk of the Faculties [See 25 H. S. chap. 20.] The Clerk 

Examiner of Letten Patents, The Clerk of the Petty Bag, (in 
whoſe Officd/the Proogedings of This Court are Filed and Kept) Th | 
Six Attormes.. OE 
This Court Hath m Furiſdifticn, to Hold Plea. of Sire. Fate for » 4 Taft. 79, 
Repeal of the King's Letters Patents, at the Suit of a; Former Pa- 12 4 
tentee, When they are Granted to ſeveral Perſons for One and the 776. 
ſame Thing. But When they are againſt Law, or Granted upon a 
Falſe Suggeſtion, The King may Have a Sire Facias to Repeal His 
own Grant by Letters Patents. See the 18 M. 6. chag. 1. 3 Ed. 6. 
chap. 4. 13 Elis. chap. 6.] Here alſo It may Hold Plea. of Petitions, 
Monſtrans de Droit (i. e.) for a Subject to 3 reſtored unto Lands, 
Sc. which He ſhews to be His Right; See 34 Ed. 3. chap. 14 36 Ed. 

3. 75 13. 4 Rep-:54-}; Traverſes of Offices (i, e.) To prove that an 
Inquiſition taken of Lands or Goods is defective and wrong. There 
may be alſo a Scire Facias upon Recognizances i in this Court. See 
the 23 H. g, chup 6. ] Execution upon a; Statute-Sta ple, Cc. But the 

Execution upon a Statute-Merchant is * in the Ki 
Bench or Common Pleas. | And This Court may Hold Plea of Al 
Perſonal Actions By or Againſt Any Officer of this Court, and By Acts 
of Parliament, of ſeveral Offences and Cauſes, _ 

— — —— — err oY 7 J EO ORR ON CONWY WAY "FRO APRN The 


7 1 2 ; * | 1 ; 
A, $ al + COTE FEM > & 4 ih N N I"TH tr 66 7 24 JV BI" 4x1 


* — þ 4 
1 . 1 7 ml 
\ 4 * F 


43 % » 
— 


1 Rep. 16. 
2 201 Abr. | 


An Inſtitute of the Book Iv. 


a" 4 Inſt. 80. 


* 4 Iaſt. 8r, 


- which iſſue out of other Courts only in the Tenn-Time. Here alſo 


| 2 T hey Have no Power to call 'Them. 


p 4 Inſt. 79, | 


| 82, 84. 
in Abating the Rigour o 
the Intention ny; the Words of the Law,) and Exerting Power in 
_ Caſes wherein the Subject i is without Remedy] in the Courts of Com. 
eee een 
4 4 Inſt. 87, 
127,213,242, 


248. 


12 Rep. 113. 
2 Roll. Abr. | 
= qlaſt. 84. 


(laſt. 8). 


t 2Inft. 552, 
55415554556. 
4 Inſt, 80. 


x 4 Inft ty © 
Crompt. Jur. 
17. a, 54. b. 


Pa to the Act. 
: Free Chapels of the King's Foundation. And It is His Privilege to 


** 4 
* 
by 


and Of 05 Book 2. PL 2. 1 1 29 "I 


cannot Try the Cauſe by a Jury, but the Record is to be Delivered 
by the Lord Chancellor, &c. into the King's Bench to be Tried there, 
And After Trial It is to be Remanded into Chancery, That the 


_-ginal Writs, All Commiſſions of Charitable Uſes, Bankrupts, Sewers, | 
Ideots, Lunaticks, c. that paſs under the Gre Seal, do go forth. 
And for Theſe Ends this Court is always open. So one from Hence 


Fatraordinary Court of Equity, as well as in the Ordinary Court of 
Common Law. He is not made by Letters Patents, but by the 
Delivery of the Great or Broad Seal to Him, and by taking an Qarh 
to Serve the King and His People Faithfully in the Office of Lord 


Letters Patents, Writs, Oc. as hath been ſaid. * By the Common 


King's Books; where khe King is Patron in Right 
Hot * the King Hath Them By a Collateral Title, as By Lapſe. * For 


The Proceſs is under the Great Seal, and in Latin * to 
the Common Law. But when the Parties come to iſſue, This Court 


Judgment may be Given there according to the Rules of Law. But 
If there is a Demurrer in Law, It ſhall be Argued and Adjudged in 
this Court. Upon' a Judgment Given in this Court A Wit of Error 
doth lie Returnable into the King's Bench, 

n This Court is ſaid to be Ofloina Juſurie, out of which All Ori. 


may Have an Habens Corpus, Prohibition Ce. in the Vacation; 
a Sub pana niay be had to Force Witneſſes to appear in other Courts 


P The Extraordinary Court is a Court of Equity, aud pro- 
odds by the Rules of gu ity and Conſcience. | This Equity conſiſts 
the Common Law (for It rather conſiders” 


A Commiſſion or 1 Letters patents, without an Aa of Parliament, 
cannot raiſe a Court of Equity. But a Court of a may be 
Held By Preſeriprion. 8 5 


The Offeers are Theſe that follow, 60 
The Lord Chancellor". or Lord Keeper 4 Chief * ade: in | this 


Chancellor. [See the Oath, 4 Inft. 88.] * This Broad Seal is ſaid 
to be Clavis Regni ; under which are paſs'd Commiſſions,” Charters, 


Law no Grant of Any Land by the King is Available, or 'Pleadable, 
but under this Great Seal. See of the Privy Cbuntil, (+ 6 1 er 

1 When an Act of Parliament doth ths the Lor Chancellor £ 
or -Lord Keeper, To Grant Any Commiſſion under the Great Seal, 
He may Grant the ſamo without further Wa, becauſe the King bs 


>The Lord Chenoblloe or Laid Kevper i wy Pifir Al Hoſpitals and 


Preſent to All tke King's Benefices of or under twenty Pounds in the 
t of His Crown; but 


then the King Himfelf ſhall Preſent. See the 22 3 ehup- 18. 
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5. Nunquam Decurri tur Ad Extrardinerinn, ſat i Deficit Ordiadrias,. 4 luft *. 


Chap. 1. Lawn 1 — 


0 I he ; liz. dibs. 00 } Who 4 Anthi 170 Pele benbe tad 1 aa 
vantage of the Lord Kveper of the Great Seal and vf the Lord Chan. 
cellor, are Detlared to be the ſame o A Intents and Purpoſes. 

A thet W. &. M. Seſſ. T. chap.'#r. Commilithers 20 be appointed 

ro execute the Office of Lord Obanteller or Lord Keeper may uſe and 
exerbife li 2 "Fyroſartfrom;” &c. ehh the Lord Chanvellor or Lord 
ph "Right onght ww ile as belonging to their Officts, or bther- 

ones © T7: | 

One Coriſſoney nity Hite Motions, and 4 gi Orders ronehing 2 
rerlocurory Proceeds gs, CC, 5 


'Y The Lord Chanavlitr (or 100d Nerpe ra, baſe & Scknels, of 7 mo ” 
Pxtradititiary Buſineſs, may call ſome of K Judges to Af Him. PP 
But He cannot Make a Deputy. 

He hath Twelve Maſters vader With, whereof the Maſtey of D 
Rolls is the Chief, as before Obſerved. 2 Phe > Maſter of the Rolls * «Taft. 97. 
in His Abſence deth make Orders and Decrees. This Office is grant- Cpt. Jut. 


41. 


of by the King he Life er at Will. [See His Oath, 18 Za. 7 7% 55. 


cha 

9575 1 Mafters in mcs Ae Aﬀiftants do this Lord Chancellor » * 0 Inft. 40% 
or Lord n Re or to the Maſter of the Rolls, and fit with Them; 4 Iaſt. 2. 
To whom Refer e665 touching Accounts, Matters of Practice, 2 
are made, upon which They make a Report. They take Affidavit 
(ny Oaths in u Writing) made before Them, Ae wien n ent ok 

5, Recoghirances, Cre. [See Their Oath 18 Ed. x: gn! 16. 
And the 13 ur. 2. . (not Printed) Concerning. the Office of the Ma- 
ſters in Chatic 
* are $5. o in in this Court ee ſeveral other Offers. As, n 

R 1 W many Is er Him to fit ud. 

aal ts Dei ar the beer 1nd Docs in His Office are fled all 

[ Wa bin th e Ma Rers upon Re erences, , and All Exteprions taken 
BYE aid Reports, | 

"The Nis 6755 in whoſe Office All Proggegs upon Bill kind An. 

Net, All Proceedings To the Dectee and After, $7. made. From 
whom Likewife We fome' Patents, "as Pardons "for tho that ate 
/ Guilty of Chancemedley; Patents 5 Cothinliſfiotis . 
Bankrupts. And Theſe are Drawn K: mber. The N 7 Clerks, ok 
which each Six Clerk keeps a Set Nu 3 N a 5 


_ Clerk is in the Gift of the aſter of the Rolk e 24 
Niete are 9 1 "he Miafeers — che Sub pa na- The $73 the 
este, is you File fſuch Aar as of ell in Court; 
I'S ere, ring 09255 the Dep olitions of Witneſſes, and make 
dy nd es of the P 83 Te Forts of + e Rollr, who fit con- 
the Rolls to 9 for Deeds, Ge. he Uſher of the Court, 
= Hath the Cuſtody « of All Money Depoſited i in Court; The Fer-. &- 
Jeu ut Ann, who Catrieth the Mace before the Lord Chancellor, 5 
or Lord Keep i , and By whom, or His Subſtitutes, All Perſons Stand: | 
ng. in Contethit of the Court are ſeized as Priſbnlers; ; The Warden 
the Fleet, Who receives fuck Priſbners as are CR by the 
Court: The Clerk of the pp als. [See 25 
2. The Pariſdiction and Porter FR 
Extent, tho tro Court of © Ret 2 


3 4 Inſt 84. 
Uu 7 25 is of vaſt 4 Jur. 


Abnoſt All Cale of EL. | Roll. Abr. 


372. 
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and Moment, Firſt or Laſt, have 'Their Determination here. In this 
* 4 Inf. 213. Court the Lord Chancellor Himſelf may ſue. But He cannot make 
; * Abe. a Decree in His own Cauſe, Here Relief is often Given For or 
Againſt an Infant, notwithſtanding His Minority; For or Againſt a 
Married Moman, notwithſtanding Her Coverture. In ſome Cafe; 
She may, ſue Her Husband, as for Alimony or Maintenance, when 
they are parted, &c. She may Sue without Her Husband, when He 
is Beyond Sea, c. Alſo ſhe.may be compell'd to Anſwer without 
Her Husband. Here Executors may ſue One Another, or One Exe. 
cutor alone without the Reſt may be ſued. But He ſhall be charged 
for no more than he has received. 8 OF. a ET 
- Wente „ d All Frauds and Deceits for which there is no Remedy at Com- 
Changer), mon Law; All Accidents, as to Relieve Obligors, Mortgagors, Ge. 
Sea. 18, 19. againſt Penalties and Forfeitures upon Statutes, Bonds, Mortgages, 
" =—. > where the Intention was to pay the Debt or Duty, but ſome 
' 749.7500 Extraordinary Matter happen'd to Diſable the Debtor ; and All 
751, 752, Breaches of Traft and Confidence, not Executed by the 27 H. 8. 
Se 65" - chap. 10. concerning Dies, are properly Cognizable here, and are Al- 
770, 771, low'd by all Parties to be under its Juriſdiction. Alſo this Court 
9e. Will afford Relief when Unreaſonable Engagements have been made, 
or Engagements without Conſideration; where a Charge lies upon 
One Man alone at Common Law, to make others Contribute to the 
P 1 Charge; It will Compel Men to Perform their Agreements; Reduce 
8 the General Cuſtoms of a Manor to a Certainty; Relieve a Copy- 
5 . holder againſt the ill Uſage of the Lord; Aſcertain Fines of Copy- 
holders; Decree for a Liberty of Common, Fiſhing, Gc. and upon 
Every Interruption Order an Attachment; Decree for Incloſures to 
be made of Lands and Grounds that are Common, or for Encloſing 
Lands in a Pariſh, forcing the Parſon to Conſent upon an Equivalent, 
where others Agree ; Decree for Recovery of Money or Land Given 
to Charitable Uſes and Miſemploy'd; Diſtinguiſh a Man's Land Con- 
founded with others; Decree that One ſhall Have the Tuition of a 
Child; Force Unreaſonable Creditors to Compound with an. Unfor- 


| tunate Debtor ; not by ill Hushandry ; Make Executors and Others 
1 „„ Give Security and Intereſt for Money that is to lie long in their 
. Hands; Order the Performance of a Will, eſpecially if It concerns 
© Land; Confirm a Title to Land, c. tho One Hath loſt His, Wai 
mn tings by which He ſhould make out His Title; Make Conveyances, 
| | Defective thro Fraud or Miſtake,. Good and Perfect; Enforce the In- 
| rolment of a Deed, if there is Need for it; Force Men to come. to 
it an Account with Each Other ; Avoid the Bar of an Action by Reaſon 
| of the Statutes of Limitation ; Decree for Things in Action upon A 


18 et ſignment to an Aſſignee upon Conſideration, &c. . © In ſuch like Ca- 
: 1 Roll. Abr. ſes, The Court may, without Any Regard to Form or Miſplead- 


i 

[ 372. ing, proceed to a Decree according to Equity and Good Con. 

= 2 Nienes?s e ry ll 
—_ Note, That this Court will not Retain a Suit by. Engliſb Bill un- 

ny der 10 J. Value, Except in Caſes of Charity; nor 7 the Value 


1 | of 40 FS. F Annum in Lands, Except it be for a Rent-Service, c. 

„ I This Court alſo will Reſtrain other Courts that Exceed their Ju- 

3 Fee riſdiction, and Remove the Suit to it ſelf By Certiorar i. 
But let it be Obſerved, That In all Caſes where the Plaintiff hath 

His Remedy at Common Law, He ought not to be Relieved here. 


* 
* 
* 8 
* o - 


4 Nor 


— 


80 4. 2 0 


— 


Chap. 1. Laws of England. | 


© 
Nor will This Court give Relief, where the Subſtance of the Suit 
. tends to the Overthrow of an Act of Parliament made for the Pub- 
lick Peace, or to the Overthrow of any Fundamental Point of Com- 
mon Law, or take from other Courts their Peculiar Juriſdiction; tho 
Judgments and Sentences in other Courts may be Examined in Equi- 
ty. [See the 4 H. 4. _ 23. and upon that Statute, Dr. & Stud. 
Dial. 1. chap. 18. 15 H.6. chap. 4. and the 3 Iuſt. 119, 123, 124. 
a Inft. 84, 85, 86, 87. And ſee more at large, Crompt. Cur. Tit. 
Chancery, and The Reports of Tothil, Cary, Chancery Caſes, &c. 
For the Juriſdiction and Power of the Court of Chancery. And ſee 
Of Præmunire, Book 3. chap. 3. % — 
3. The Method of Proceedings in this Court is, Firſt, To File a 
Bill of Complaint See Meſt's Symb. Of Chancery, Set. 20, 21, 22, 
23, Oc. the 46 5 Ann. chap. 16. H. 23.] for ſome Fraud, Force 
or Injury done, praying Relief, And if the Bill is 'To Quiet the 
poſſeſſion of Lands, or to Stay Waſte, or To Stay Proceedings at 
Law, an Ixjunction is alſo therein Pray'd. | fron ets 
When the Bill is Filed, Proceſs of Subpana muſt be taken out To 
Compel the Defendant to Appear upon Pain of 100 J. (being Words 
of Courſe) and Anſwer the Bill. If He doth not appear, then upon 
Affidavit of the Service of it Perſonally, or that It was left at His 
Dwelling Houſe with His Wife or Servant, or that It was Hung at 
is Door, Gc. an Attachment iſſues out Againſt Him; and if a Nox 
eſt Inventus is Return'd, then an Attachment with Proclamation of 
| Rebellion Goes againſt Him; and if He ſtands further out in Con- 
tempt, then a Commiſſion of Rebellion may be iſſued forth directed to 
the Sheriff, or to Private Perſons, for Apprehending of Him, and the 
Bringing of Him to the Fleet Priſon, the proper Priſon of this 
Court; for which Purpoſe they may break open Any Door. If the 
' Defendant ſtands further out in Contempt, A Serjeant at Arme may 
be ſent to take Him. And if He cannot be taken, A Sequeſtration 
of His Land may be Obtained, till He doth Appear. 
t But If a Peer is Defendant, My Lord Chancellor, &c. firſt t wess 
Vrites a L_ to Him, and If He does not Anſwer, Then a Sub- Symb. Of | 
pea goes out, and (if he is ſtill in Contempt) an Order to ſhew ST: 
Cauſe why a Sequeſtration ſhould not go forth; and if He ſtill ſtands 2 Vent. 342. 
out, A Sequeſtration goes forth; but no Proceſs of Contempt Againſt ! Nov. Abr. 
There are ſeveral Other Subpena's beſides a Subpana To Anſeer ; DDE Fed, 
as a Subpena To make better 4nſwer, Subpena To Reply, Subpena- 1s 
To Rejoyn, A Subpena for Witneſſes to Teſtify, [See Of the Ordina- _ 
ry or Loa Court of Chancery, ſupra.] A Subpena for Publication 
of the Depoſitions of Witneſſes, To Hear Fudgment, To Bring in 
Writings, For Coſts, &c. All the Proceſſes of Contempt are likewiſe 
_ taken againſt thoſe that Obey not Orders, or ſtand otherwiſe in Con- 
tempt-of che Gert. jc op Cn 
ee When the Defendant does appear, Then the eee are By s weste 
the Defendant's Anſiwer to the E liſh Bill of Complaint, if there is Symb. Of 
no Cauſe For Plea (To the Juriſdiction, in Diſability of the Per- ad. 33 775 
ſon, or in Bar) or Demurrer to the Bill. [See of Plea and Demur- 
rer, chap. 4. poſt.] Then the Plaintiff Enters His Replication, un- 
leſs He files Exceptious againſt the Anſwer as Inſufficient, referring 
it to a Maſter to Report whether It is Inſufficient or not; To Lee 
Report 


OI _ "th. 


( 


„ 


PRs A 


Book IV. 


An Inſtitute of the 


| 9 8 © 
Report Exceptions alſo may be made By the Parties. 'The Anſwer, 
Replication and Rejoynder, c. being ſettled, and the Parties being 
come to Iſſue, Vitneſſes are to be Examin'd upon Interrogatories 
urſuant to the Bill or Anſwer, either in Court or By Commiſſion 
(calld a Dedimus Poteſtatem) in the Country; [See the Ourt of 


Commiſſioners For Examination of Mitneſſes, infra.] Then when 


the Plaintiff and Defendant have Examined their Witneſſes, There 
is to be Publication of the Depoſitions of the Witneſſes, and the 


Cauſe is to be ſet down for Hearing, After which follows the De- 


cree. The Decree being ſerved upon the Party under the Seal of 


the Court, and not Obey'd, All the Proceſſes of Contempt will a 


Iſſue out Againſt Him for His Impriſonment till He — Obedience 


to it; or there may be an Iajunction granted for Poſleſſion of 


Land, where the Decree is for Land, and the Party remains Obſti- 


nate after His Impriſonment. And If this is Diſobey d, The Court 


may Grant a Sequeſtration of the Land, or a Commiſſion to ſome 
Juſtices (and if need be, a Writ of Aſſiſtance to the Sheriff) to put 


the Plaintiff in Poſſeſſion. Tho It has been Strongly urged that This 


YE SD 
1 Danv. Abr. 
749. 


„ Court of Equity can bind h the Perſon only, not the Eſtate 
of the Defendant's Lands, nor Property of His Goods and 
An C d ER 06 SS oo. 
If the Plaintiff Diſmiſſeth His own Bill, or the Defendant Diſmiſ-. 

| ſeth the ſame for want of Proſecution, The Bill is to be Diſmiſſed 


with Coſts, to be taxed by the Maſter. [See the 15 H. 6. chap. 4. 
4 & 5 Aun. chap. 16. h. 24.) And ſo if the Decree is on Behalf of 


the Defendant. 


In ſeveral Parts of theſe Proceedings, There may be Afidavits, 


Petitions, Motions, References, Reports, Certificates, Interlocutory 
Orders, Injunctions, &'c. Laſtly, There may be a Bill of Review 
where there is Any Error in Law, or an Appeal to the Houſe of 


Lords. [See the 12 JF. 3. chap. 3. For Exhibiting Bills in Chan- 


cery, (5c. againſt Any entitled to Privilege of Parliament; And ſee 


- the Court 
of King's | 


Ben ch. 
1 Inſt. 71. b. 
2 Inſt. 21. 


A unſt. 71, 
77% 74, 7, 
"26; == 


&2 Toft. 555. 


14 Inſt. 73. 
4 Rep. 57. 
9 Rep. 118. 


m4 laſt. 73. 

2 Inſt. 166. 

u 4 Inſt, 70, 
71. 


Maſt's mb. Of Chancery Proceedings, Ec. Bohun's Curſus Cancel 
lariæ per Tot.| 5 8 ee 


V. The Court of King's Bench (becauſe the Proceedings are ſup- 
poſed to be * Coram Nobis (i. e. Rege) ubicunque fuerimus in An- 
glid) conſiſts of a Chief Fuſtice Created By Mrit, who is a Lord by 
His Office while He enjoys it, and Three other Judges created by Let- 
ters Patents. All of Them are to Continue QOyam Diu ſe bene 
Cefſerint. | See the 12 M. 3. chap. 2.) This Court is removeable 
at Pleaſure. k The Seal of this 8 is in the Cuſtody of the Lord 
Chief f 8 . 

The Judges in this Court are the Sovereign Juſtices of Oyer and 
Terminer, Gaol- Delivery, and of Eyre; [See Of the Court of A 


_ 2es, infra.] Conſervators of the Peace of England, and the Sovereign 
Coroners of the Land. [See Their Oath, 18 Ed. 3. Stat. 4. chap. | 


m They Have Supreme Authority; the King Himſelf being ſuppoſed 
by the Law to fit there; n tho' the King doth Judge by His Judges; 
who even in His Preſence Anſwer all Motions, &c. The King Himſelf 


cannot Judge in His own Cauſe. And tho ſeveral Statutes ſay, That 


Delinquents ſhall be Fin'd at the Mill of the King, It is to be un- 


: " Lady if England: 


— bn Re code ene. — —— 


Law; for That is the Will of the 


ng. 
1 ſhall ſet forth the Sabor dinate of this Court and Its 
Juriſdittion: 1 


+, As td the officers. 3 


Phe Subordindte O fuers bn the Cromkefide; "ry Fl bla of the 
Shag: are The Clerk of the Crown with His Secondary and Clerks; 
who frame All Indietments, Appeals, Ge 
'The Subordinate Officer's on the 5 
ty and Party, are the Chief Clerk or The Prot honotury; who Hath 
His Secondary and Clerks. The Serondar);; eommonly called the 
Maſter, receives Matters Referr d t6 Him 95 the Couft 
mind and Reported; He Signs Rll — 4 taxes Coſts, gives. 
Rules to Anſwer and Reply; &c. informs the Court in Matters of 


a that the Fine ſhall be impe Wed by His bre de to 
N 


Practice, c. The Clerks are the Proper Attornies here; who Enter 
2 8 Record All Orders, Rules, Judgments; Ver- 


Declarations; 


dicts, &c. The Prothonotary Hath alſo a Depaty, who keeps the 
Stamp for Signing All Writs and Proceſs, and keeps Remembrances 


of All Records, Files Writs Roturn d, Writs of Error, Common ot 


| Special Bail. 


The Cuſtos Broviiim F Hes All Otigitals and biker Writs, ih Ordet 


to Outlawry; Examines and Seals All Records of Niſp Price for 
Tria at the Aﬀizes, and keeps ſeveral Clerks under Fim. 


The Clerk bf tho Papers makes 0p” All Special Pleadingy 4 


Demurrers. [1-37 
The Clerk of the Declarations files All Declarations after They 
are Ingrofled in Farehment till Hſue joyned. 


The Ae een Sealer of Bills of. Aileen keeps a Bock to Ef- 
ter the P 


made in Court on the Plea- ſide, and afterwards Draws them uſy 
and Enters them iti a Book at large.) He alſe Files All A 
ved In Court, aid with Him are Given All Rules of Corſe,” 
[See the 29 Car. 2. chap. 3. Concerning Comm Fo laks- 
vits in the” Country, touching Any SWatber dependitig 

| Her. 16 1 17 | Car. 2. chap. 9. Cotice ing 

| Habit mult be made befvte'G 


the 


| by AQ Uf iat ft of Ro +10. 00 e 
_ The Philizers, one for var County, malte che moan Pr m & af 


"Tha chert ofthe Broopraltows all Witz n ee 15 
Perſedeas khersen. Tie alſo Tranſeribes the Resends ts be carried its 


the Buche ber er 'Howſe of Lords. 


Clerk of eke Barr and 
Pole, Ge. ul WA. $94 ee 


fonets, 'Conimſtted by ds @oat, <1 in 
There ars alſo Amun, Tigſtave, Her and ee, 


* 
* 


lea-lide or Cvilfitle | betwhet par- ä 


to be Exa- 


aintiffs and Defendants Names in an lch Writs, and 
bete the Defendants in Bills of Middleſex enter their Appeatarice, 
The Clerk" of the Rules takes Notes of All Rules and Orders 


Ge 


ford a Conimilfioref Authorired | 


ecke, Pnes Bail-Plods; Maths the 
The Marſhal of the Kine's Benth: ar Bay i of Alt pr. ; 


511 4 
15 | 0 0 0 Ee 2. As 


+ iy — to ers Jarifiaion of this Courtic, e bd 


0 4 Inſt. „ 


72, 75. 
9 Rep. 118. 
Hawk. P. C. 
Book 2. 
Sap. 3. 


1. RY I;;ſt. 27. 
4 Inſt 73. 
9 Rep 118. 
Hawk P. C. 
Book 2 
chap. 3. 


vols 
The Furiſdittion of This Court 1041 General l and {7 vol 0 ; 
2 It Hath Juriſdietien in Original and Civil Aae an 


1 8 tendin to : the Breach &. the Peace, . 0 
Preſſion of the Subject; and ding All Cauſes proſecuted, by: way, of In- 


dictment, Inquiſition or Information, Into;qhis Office Indictments fro 


All Inferiour Courts and Orders of Seſſions, &c. may be Removed by 


Cerriarary and a Reſcous.may\be Returned by the Sheriffs. Jequi 


fitions, of. Felo's:de ſe, and of Murder By wil enn are Certiti 
kirher, of Courſe. Henec alſo iſſue Attachments f or Die 
Rules, or Orders; Concerning which Tha Party ſhall be Examined 
upon Oach to, e esto 3] Tank if Guilty, hall be F. ined; if Inno- 
cent, Di iſcharged. 1 1s. 18 n 03 wig Fi 
It is the Seats Court a Ecimivat Jarik iction. N Wherefore 
By the Coming of the King's Bench 1 into: Any County, the 
Powers of Commiſion; of rr and erminers GaokeDelivory, rok 
[Thoſe that Have Conuſance of Pleas, (cy / are. ſuſpended. Without 


writing to Them during the Term. But by a Hegi Commiſſion 


of Oyer and Terminer, the Se may ſit in the fame 
; Conn where the King's Bench ſits, and Proceuer kak an Jndict- 


ment. found before Thein in the Vacation. Nn 
4 'The Juſtices of this Court have, no Commilion or ether 


: Means o Hold Pleas, but their Power is Onginal and Ordinar 
when the King Hath appointed them, they HEN 


ave their Fd 


5 from the Law, both in Criminal and Civil Cauſes, See the 6 tf. 8. 


r 4 Inſt. 71, 
F355 
Cromp Jur. 

67, 68, 78, 
. 5 


chap. 6. For Remitting Priſoners with their Indictments to the Places 
where the Crimes were Committed, |. & 5 N. &. chap. 18, and 5 
chap. 22. Concerning the Regulation Filp. Crown-Offiee: ]|'! iz 155 
2. f. On the Plea:ſide, or 9 — Civil Branch, It Hath Cognirance 
A Pleas By Bill, for Debt, Detinue, Covenant, Account, and ' of. 

ions of the Caſe, either upon Promiſes; Seandalous Monde 


Special Nuſances, Trover and Converſion, on Pęngl-Statutes, and All 


ones Pexſonal Actions, Ejecments, Gen ngainſt 7 5 1 1 


| zn the Cuſtody. of, the, Marth 91; a E e e * 
LY, ſuppoſed-to; be. And in all-Perſonal. 'f 2 ns For3os:iA nfl Nay 
Ochcer, Miniſter or Clerk of the Court, I hi eſo.Office Nel — 
are ſugg in any: other Court, muſt hav, the; Privitoga;ofthis 

in reſpec of kheirn Neceſſary: Attendange there. ij Alek Col 15 


r k. N. B. 
22, 21. conf, 
. Finch 460. 


may Hold Plea By Myit out of the Chan 2 "of Kull reſpa ee Oper 


1 2 72 & Armis,-Replevins, nadie Iupedit, & n Le Al Man 


This Court only may ularly; FNami 


ner of Errors, in Fact and in Law, My all Judges and ere Lin 
their Judgments, Proceſſes and Proccœ dim in Courts dg R Records 
not only in Pleas of the 1 but fi 805 1 


L Pleas Real, Perfong 
and Mixt, the Court, of Excdequer. Excepted em cp appear Fre- 
aſter. It may Reverſe a Judgment Given in the King 8 rr off 
treland, "| See. Erorg: hug j. N amt 17 Yo hunt af P 

It Granteth an Hateas Corpus upon) Motion to Relieve Perf 
wrongfully Impriſoned. For upon Return ar dhe on They may 


be Ball dor Di charged, 
2 9 0 5 It 


* 


< ” C2 * 2 * _ 


Chap. 1. Laws of England. 


* 
_ WC 


to keep Them within their Proper Juriſdiction. 


Alſo, This Court may Bail any Perſon whatſoever, Reſtore F ree- 
men e Disfranchiſed, Repeal the Patent of the King By Scire 
tacias, Cc. 1 

The Errors of the King's Bench cannot be Reverſed but in the 
Houſe of Lords; Except in ſome Caſes when the Action is firſt 
Commenced in the K. B. (and not by Original out of Chancery) 


may be Removed into Parliament. [See the Manner of the Pro- 
cecdings in Civil and Criminal Cauſes, chap. 4, G 5. poſt.] 


* 1 


Coram Fuſticiariis Noſtris apud Meſtmonaſterium, & c. Tho in An- 
tient Time Common Pleas were holden in the King's Bench, which 


This Court. 
1. Of the Officers. 55 


2 Lord By His Office whilſt He Holds it) aſſiſted with Three other 
Judges. They are created By * Letters Patents Qyam Din ſe bene 
| Gelſerint. [See the 12 JF. 3. chap. 2. And See their Oath, 18 Ed. z. 
% N 


- 


and the Lord Chief Juſtice, * The Seal of this Court is Commit- 
ted to the Cuſtody of the Lord Chief Juſtice." . ns 


- 


The Reſt of the Officers belonging to this Court, are, 


"Oe 


4 „ 


* . 


The Three Prothonotaries ; who Enter all Pleadings, Record and 


all the Records of Niſi prius or Poſtea's, GC. 
Exemplify All Common Recoveries, Oc. They Have Their Se- 


condaries. = FITS PE i 
Ihe Clerk of the Marrants; who Enters all Warrants of Attorney 
for Plaintiff and Defendant, 5 and All Deeds of In denture of Bay gain 


Court, | (Its L vin 
land Divided amongſt Them, make out All Meſne, Proceſs, as Ca- 
pins, Alias, Pluries, &c. between the Original Writ and the Ap- 
Pearenge,, Bt 5+. no 5 command), he oe end 7 $110 
The Clerk of the Eſſoint; who: tkeepeth the Roll thereof or 


* 


tt 


ment and cuts it into Rolls, marking the Numbers thereof, Oc. | 


" * 5 3 1 - * * o 4 
: J O 2 
” * x 
n - 4 » e 9 rf > - : « 
"i * L : : 
wrt * 7 * - Y 5 1 


It Granteth Prohibition to Courts Temporal and Eccleſiaſtical 


according to the 27 Eliz. chap. 28. By which Statute The Error 
may be Examined in the Exchequer-Chamber. But thence too It 


was Removable at Pleaſure. [See the Pref. to the 8 & 9 Rep. 
8 Rep. 145- 1 Infl. 171. b. 2 Iaſt. 22, 23. For the Antiquity of 


In this Court are Foxy Judges, (viz.) The Chief Fuſtice | (who is 


| The Lord Chief Juſtice is placed on the Bench by the Lord Chan- 
cellor or Keeper; and the Other Fudges By the Chancellor or Keeper 2: 
* 2 In - 555. 


„ ie ARA. aan 
Ihe Fourteen Philizers ; who, having ſeveral Counties of Eng- 


Enters all Actions where Eſſoins do lie. He alſo Provides Parch- 


VI. The Court of * Common Pleas (otherwiſe the Common Bench) Ot he Cour 
is the King's Court Held at J/eftminſter-hall, or other certain Place, "+ opens 7 


ty Inſt. 7l. b. 


4 Inſt. 100, 


8 are, A laſt. 101. 
The Cuftos Brevium ; who files and keeps All Writs returnable 
Here, and at the End of Every Term receives from the Prothomotaries 


* 
8 — « 
a 4 N pe " WS * 
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An Inſtitute of the Book IV. 


Office. 


pur Jur. and R why oe Jurat. for the Summoning Juries to ap- 


ney which the King is to 0 Hes upon the Fines, for the Poſt-Fines, ac- 
cording to the Value of the Land, as it is rated upon the Writs — 


turns all Writs of Covenant upon Fines, as alſo Writs of Entry, 
23 and Seiſin upon Writs of Recovery, Oc. {See 23 Blis. 


Writs of Error, and doth Tranſeribe the Records out of the Com. 
mon Pleas into the King's Bench. 


all Records of Niſi Prins, which are after the ſame Term wherein 
Iſſue is joined, G ” . 


i Cryers or Tipſtaves, Subſtitute to the Proclamiators. 


r ,Inft. 1 o. 


2 4 Inſt. 99, 
100, 118. 


all Exigents and Proclamations in Order to an Orten upon the 


the Outlawry upon the Parties appearing to the Exigent. 


venants, makes the Me of All Fines Levied, and Delivers 
them to the Parties, Oc. [See Weſt. 2. chap. 44. 2 Eg. chap. 8. 


by Ori ginal Writs. In Perſorzal an 


mon Pleas are ſaid to be All Pleas * 0 5 are not Pleas of the 
Crown. 


this Court. But in certain Caſes It may Hold Plea By Bill (wit. 


- Four Exigemers; each being a ppointed for ſeveral Counties, make 


Return of the Plaries Gaps as brought to them. 
The Clerk of the Swperſedeas ; who makes Writs to Superſede 


The Clerk of the Ontlawri es ; who makes the Capias Utlagatun 
upon the Return of the Exigents. He is only a Deputy to the 
Attorney General for the Time being, who is Maſter of this 


The Clerk of the rde; ; who makes the Writs of Habeas Cor: 


pear either in the Court or at the Aſſizes, after the Panel is 
— rned by the Sheriff upon the Veni re Factas for the T rial of 
R 

The Chirographer ; who In profſeth all Fines upon Writs of Co- 


The Clerk of the King's Silver; who Enters upon Record the Mo- 


Covenant: 
The Clerk of the Inrollments of Fines ab Werben who Re- 


cha : 
be Clerk of the Errors; who makes out the Superſedeas aps 


The Clerk of the Treaſury ; who keepers the Rolls of the Court, 1 
and makes Copies and Exemplifications thereof, makes up and Seals 


The Proclamator of the Conti The Kinyer- of tho Court, Four 


The Varden of the Fleet ; or of the Priſon ropes for All Com: 
mitments out of the Court. 
None are Admitted to Plead at the Bar, or to Sign any Spec 
Pleadings in this Court but Serjeants at D 5 
The Attornies are not Limited to Any certain Number. | 0 _ 


2. As to the uriſaiftion.. 1 PI PAINS OS 
The 2 Juriſdictios of this Court is Gand al | Extenioth" it 
ſelf throughout all England. It hath Juriſdiction in All © Civil 
Cauſes, Real, Perſonal or Mixt. Real, or Concerning Inheritances, 
by which Fines and Recoveries do al, and' all © they Real Actions 
1 Mit Actions This Court and 

the King's Bench, for the moſt Part, have a Concurrent Juriſdiction. 
But The Court hath no Cognizance of Pleas of the Crown. Com- 


Regularly This Ont cannot Hold Any Plea i in Any Agion Real, 
Perſonal or Mixt, but by J/rit out of the Chancery Returnable in 


3 _ 


— S. 
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Chap.1 TL Low 7 England. 


** 
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out Any Writ in "hes clans For or Againſt an 0 or as 
on lp Wo Perſon of this Court. And This Court; fre or Any 

' Writ, upon a Suggeſtion may Grant Probi bitions where there is — 
ther plea or Writ of Attachment Depending, to keep Temporal and 
Eccleſiaſtical Courts within their Due Bounds. Alſo this Court hath 
Juriſdiction for the Puniſhment of their Officers and Miniſters. In a 
Word, All Actions Cognizable by this Court tome thither either By 
Orig inal, as Arreſts and Outlawries; By Privilege or Attachment, 
R or Againſt Privileged Perſons; Out 05 the Inferior Conrts, Not 
of Record, By Pone, Tolt, Recordare, Accedas ad Curiam, or Writ 

of Falſe Fud ment. [See Of Writs, chap. 4. poft.] But the moſt 

uſual Way of Removing Cauſes out of 1 rior RAISE. is e Certic- 
rari or Habear Corpus. * ; 


VII. b The Court of E xchequer  $carcaric um conparorum, 0 Of the Court 

the Reſemblance That the Chequer'd Cloth bears to a Cheſs-Board, © of Exche- , 

| which covereth the Great Table in that Court) is the laſt of the 9", . 
Four Courts at Weftminfter. An Antient Court of Record, ſet up to 1 lInſt. 113. 
Order the Rights and Revenues of the Crown, and for Debts and Du- | 
ties due to the King in Right of His Crown. 
This Court conſiſts of © Teo Parts, whereof The Upper Part Deal 4 Toft. 103. 
eth eſpecially in the Judicial Hearing and Determining all Cauſes be- | 
longing to the Ty s Treaſure; the Lower Part {call'd ene of 
the Exchequer) in Receiving and Paying Money. 9 1.4 yd bang 
Pes Hath Its Proper Officers... "Ig 15 

4 The U ye Court is Governed By the Lord Hi gh 6h Wk the * +Iaft 14. 

1 660 s Treaſure, and of Foreign and Domeſtick R-. 
He Hach 1 This Office by the Delivery of a White Staff at the 

King's Will and Pleaſure, | See His Oath and „ 4 Iuſt. 104. | 
This Office is ſometimes Executed By Cammin. He 4 is. alſo 7 rea- 
ſurer of the Ranbeque By Letters Patents. 
The © Chancellor or Under-Treaſurer Governs his: Gun under 42 7 
& Lord High Treaſurer, and Flath the Cuſtody of the Seal of This +Ioft. 14. 
| wh. 

k It is Utual Ander this Sele Grant Leadan 457 Life or. x "oth 15 Rep 16, 
eſpecially i in ſmall Things, and to Poor Men. But in Matters of %. Ab, 
_ Great uren 2 n "0 nene 1 take a N Groans the 182. 25 
Great on 3 3 44 K „ TTY, ] F435 = F T5454 +67} 3 Cro. 513, 


9 E 2 Inſt. 38 . 
pe * a ity. The 310. 1 
are Created 55 — pron dis ag hens Ge nut. {$66 b 4 laſt. 117, 
the 12 M,. z. chap. 2. And ſee Their Oath, 4 luſt. log... Oro. 30). 

There alſo ſits in this Court Another Baron, call d t Puiſpe Ba- 

ron, who Adminiſters the Oath of all High Slieriffs, Under Sherifh, 

Bailiffs, Auditors, A Collectors, Contrallers, Burneyers and 
J Searchers of All the Cuſtoms in Eaglunl. 
The 'Two't (Chamberlains keep the Keys al, the Dragfurys; where i 11-@ 1064. 
the Records: do lie with the Books of Daene They! Fave 4. — = 
Vote i in Pricking of Sheriffs, Gr. : 
be King's 9 General is made Privy 1 to all Entrnordinary 

Matters in this Court, and Exhibits in His Ls Name all Informa- 
tions for Concealment of Cuſtoms Seizures and — rmany In- - 
ormations 


W — ſs HM 
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As Inflirure of the 


Book Iv 


k 4 Inſt. 106, 
108. 


1 4Inſt. 106, 
120. 


Thoſe that do not pay the ſame. See the Statutes concerning Firft- 
Fruits and Tenths under Tit. Archbiſhop, eee Par, rſor, Book . 


n 4 Inſt. 106, 
10%. 


t chequer. I 
I be Clerk of the Pleas; in had Office All Officers and Privilege 6 
| Perſons in this Court are to Sue, and to be Sued. _ 


n 41 1 107. 


formations for Intruſione 7 Waſtes, Spoils, 3 and "Tal 


the Offices of the King's and Treaſurers Remembrancers, Gc. 
Water thro' a Pipe into a Ciſtern) all Accounts and Debts due to the 
King. So as whatſoever is in Charge in this. Roll, or Pipe, is ſaid in 


the Pipe.] In the Treaſury of this Office are kept the Great Rolls 
of the Exchequer, Containing the Antient Revenue of the Crown, 
and the Foreign Accounts, which contain Part of the Revenue which f 


and Bailiffs of Liberties of their Green-wax, 7. ce. Fines, Iſſues, A- 


ances done upon An of the King's Lands, c. or 35 tans ps ok 
Penal Statutes, Fo Porn and Breach of Covenant. 

'The Subordinate Officers in this U "124-4 Exchequer, are, 

The Remembrancers, who keep the Records of the Court of Ex- 
chequer betwixt the King and His Subjects, and Enter the Rules and 
Orders there made. k One is call'd The King, Remembrancer, the 
Other, The Lord J. pars we s Remembrancer. [See Cowel's Interpre- 
ter. . Remembrancer Theſe Remembrancers Have ſeveral 
Attornies in Their 8 9 do Buſineſs under Them. There is alſo 
a 1 Remembrancer of the Firſi-Fruits, who takes Bonds of the Bene- 
ficed Clergy for Firſt-Pruits and 'Tenths, and makes Proceſs Againſt 


chap. 3.] 
The Clerk of the « m pipe; in whoſe Cuſtody are convey U. of 


the Law to be duly Charged. See Chmels Interpreter, v. Clerk of 


is Granted by Act of Parliament. 
The Controller of the PI pes which 3 is the Chancellor of the Ex - 


The Clerk. of the iEftreats or Extras; who Every "Terk 1 receiy- 


th. Eftreats out of the Lord Treaſurers Remembrancer's Office, 
and writeth Them out to be ſerved for the King, (2 [See Of the Ts 
"Sheriff, Bodk 1. chap. 7. 


The Foreign Oppoſer, or Appoſer ; z 1 Oppeſeth al Sherifſ | 


merciaments, Recognizances for the Peace or Good Behaviour, Re- 


cognizances for Appearances in Any Court, Oc. certified in ſeveral 
Ettreats into the Office of the Lord Treaſurer's Remembrancer, who | 


1 provide to pay the King's Debts, or elſe: to be i d. 


Sesal in Green Wax, They are vulgarly call'd, Green-wax, ze 
* 4Inft. 186. 
ERS Sheriffs, Collectors and Cuſtomers, and audit and perſodt them. wn 


: ** Secondaries in the Office of the King Remembramcer, Secon- 


Delivereth the ſame to the Clerk of the Eſtreats to be put into Pro 
ceſs. And becauſe the Eſtreats annexed to the Writ are under the 


The Auditors; who take the Accounts of the King's Receivers, 


the 33 H 8. chap. 39. and the 10 Rep. 103.) £3 
. Clerk of the Na or Nihil, who e a Roll of facks Foun 
as the Sheriff upon Proceſs for the Green-wax Returns Nihil, 0. 
[See 5 Rich, 2. chap. 13. Stat. 1. 
The Marſhal To whom 'The Cant Committeth the Keeping of © 
the King's Debtors, during Term-Time, to the End that they may 
Clerk of the Summons, The Under-Chamberlains of the — 


aries in the Office of the Lord Treaſurer's Remembrancer, Secon- 


durier of the Pups The Uſher of the Exchequer. noe 4% _ 
3 5 : 


£ * 2 * * 
2 — ET hs. 


Chapotci Lau- of England. | - ; 47 L 


The. p Officers af the PROT or Lower Court, (beßdes the tad A Inſt. 107, 
High Treaſurer, The Treaſurer. of the Bxohequer, The Chancellor, 
- Two Chamberlains before- mentioned) are Four Tellern The 
Clerk of The Talliet, Clerk of the Pells (from His Paiahmnent Roll, 
call'd Pellis Receptorum) Two Deputy: Chamberlains,."Fwo Uſhers, 
A Tally-Cutter, Four Meſſengers.” ¶ See the 2 H. 6. chap. 10. Con- 
cerning Officers that may make Deputies,] Two) vil 
Thus much of the IH Hoere, Now Let us View Its Furiſaitfion.. 5 
The 4 Furiſdictiom of the Zudicial Part of This Court in Gene 4 3 Inft. 55r. 
cal; concerpeth the Lands; Rents, Franchiſes; Hereditaments, Debts; 1 227 if 5 0 Þ 
Duties, Accounts, Goods, Chattels, and. otber Profits and Benefits 2 
belonging to the King. 
The Officers and Mmiſters — whis Coutt are Pripileged to Sue 
and to be Sued Here. So is The King s Debtor, and the Debror of 
the King ee Debtor; Priſoners in this Court; Accountants, that 
Have enter d into Their Account. So that All the Officers, Their 
Clerks and Servants, All the King's Tenants and Farmers, All Man- 
ner of Debtors or Accountants of the Exchequer are Privileged to Sue 
and Implead One Another, or Any Stranger, in like Actions as are 


| proſecuted in the King Bench or Common Pleaas. 


Ihe Judicial Part is a Court both of Laev and Equity; and the S, 

5 Juriſdiktion of the one Court is as Large as the other, both being for e eee 
the Benefit of the King, or where the King is donderhed. tt bn 
1. The Court of (Common Liaw is in the Office of Pleas, pſeer the. . 

Courſe ef the Common Laws held Corart:Baronibus milye Rete 
the Plaintiff ought to be a Tenant or Debtor to the King, or ſome 
way Accountant to Him. The Leading Proceſs is either 4 Writ f 
Subpæna or C Minus; The firſt is Conatelly .uſed; and Both Go 

_ into ales: where vo Proceſsiof the joe 1 Bench or Common: 3 

Peas ought to Run, Except the Capias Ulagatum. I See of Nit, 
chap. q puſt ! And Of the King's e im Property and Suit, 
Bool 1. chag. 2. and fee the 1 Rich. 2. ape by And for the Fanifet . 
_— of this Court, 33. H. 8. chaps 39. 10 San! S N 5 

r The Court of Equity is Holden in "the! Enchever Ester- * reg, 

Before the Lord High Treaſurer, Chancellor and Under-Treaſurer, 
and Barons of the . — Thę Manner of 9 PIN: 2 det N 

almoſt» according. to the Practicenof the 1 54 dourt of Chancery. 

But the Plaintiff muſt ſtt forth in His Bill. That He is a Bebror- 4 ts = 

the King; but whether He is ſo or no, It -is-m6t Metuab In this 

Oourt the Glergy frequently Eabibit "Eno /h Bills;agdinſt ſuch as 

Refuſe to pay Them Their Tithes, to make the Defendants ſet them 


_ 1 
3 7 


forth upon Gath, to prove the Payment of Them, Gicc And. Here 


the King's 3 ns Exhibit Engliſh Bills for Any Matter Con- 
cerning the King. Perſon Grieved in Any Cauſe at La 


proſecuted againſt His, = the Behalf of the King, 65 AnycPateritee = 


of the King, (5c. may Exhibit His Bill Agaivſt the Attorney Gene- . 8 

ral, and Wers that ars as in the Cauſe, to be Relievod In: fal t 
quity. TIF A ARG fy wks A* W AM. Bao OP 8 EP 

"The Leading: Proeeks i is 4 Subpena, as in the Court of Chancery... . 


d * 6 : 18 8 2 - k : g I. 


By the 1 Eliz. ba ap. 4. The Fit. Baits and T, het of the Clergy | 
are within the Survey 7 the Court of Exchequer. 0 gu” 


1 | Ifliture of * 5 | Book Iv. 


att. ate. Ow * 


Soe the 1 3 His. 4. 14 Eliz. 7, 27 Bliz cha 
5 Fac. 1. ohap. 15. ps Accountants 4255 are liable to the 05 
ment of the 75 3 on 6 ; Boi & 
By the 6 chup. 3. Commi ions ma ant to ui the 
A of Sheriffs find Other the King's N WP 80 
+ 4 Toft. 11 10 ſpeak ExaQly; There are 8 Courts i in the Court of Bu 
chequer, (big.) The Court of Common Pieus or of Common Law, 
The Court of Eq met The Court of Accoutits,* The Court of rf 
The Court of of the Exchequer-Chamber (being the Allembly of 
the Judges of Euglaud to > Debatle Difficult Matters of Law) The | 
Court of —_— uer· Chamber upon Errors in the Court of Exche- 
auer, LE} US er . 3. Chap. 12. 31 Elis chap. 1.] The Court of Ex- 
c. ghequer-Cham 1 ere in the Court of ing's Bench. [See 
the 27 Elis. its Ky 1 Elig. chap. 1] 
Thus far Of the Courts at J/eftminfter, {ola} The ciner „ 
King's Bench, Common Plear, and the Exchequer. Theſe are all 


Cots of Record, _" the a6 tare in 1 the ne drr _ 
Exchequer, | 


Ofthe Court VIII. The Court of ſ Chioalry a Court | Martial) the Phan of 
0 * the Martial Law, is next to be © Conlider'd. It is now Hanf at Do- 5 
| Martial, Cors Commons in London. 8 
fads; 12]. The 7udges of the Court were the Low Conſtable of Fa Jani | 
cioll-74- and the Earl Marfbal of England. Marſhal is Derived from Marc, 
„Lev. 230, in Saxon ſignifying a Horſe, and Schale a Governor. ' But now 
Fele Fl. the whole Office is Given to the Earl Marſhal, Except in Matters 
Ay 54. b touching Life and Member, which muſt be before the Conſtable and 
1 vfl. 7, Marſhal; a Conſtablo being appointed for thut Tum only. 
11 Plas . The Grant of This Office is by Letters Patents to Exerciſe By 
| oftheCrown, Himſelf or His ſufficient Deputy. 


Books, ,-& Attendants on this Court are the Heralds, Created by Letters 
0 + Toft 125, patents. Of which Three are call'd Kings at Arms, The Reſt are 
126, 127. Purſuivants. Theſe Heralds are Meſſengers of War and Peace; 
S$kilful in Deſcents, Pedigrees and Armories, taking Care of the Ge- 
nealogies of the Nobility. and Gentry. Their 3 in Deſcents' 
A Toft. 126. and Pedigrees, * upon juſt Proof, may be a Means to quiet many 
5 Hob. 121. Controverſies about Titles of Honours, Dignities and Inheritances. 
[See Of Evidence, c . They Marfhal the Solemnities bf Coto- 
| nations, Marriages, Chriſtenings, Funerals, Feaſts, Go. of Great Per- 
2.1 Lev. 230. ſons, upon Requeſt, 7 They pretend -j Have the Sole Power ef 
N Painting Arms, Marſhalling A 1 4 48 OF: 3D 
Sid. 35%, They were Incorporated by. Nach. 3. and Afterward 1 King Ph: 
| Flavk Pleas, lig as and Queen Mary. T0 ', 
E. BOOK 2 
chap. 4. The 2 Juri ſditrion of this Court i is cha bby the: 1 4 Ricki 205 
1 . Fat. 1. chap. 2. (viz.) That It Harb Cognigaucs of ö 86 touch. 
3 Inſt 43. zg Deeds f Arms aud War out of 95 Realm, and alſo o Things" 
4 Inſt. 123, hat touch Mar within the Realm, which cannot be Determield 9 
00 Diſcuſſed by the Common Las, with other Uſages and — to the 
| ſame Hotter * Appertaining. e 8 Rich, 2, chap 4 my 
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cp. 1. 3 "Tar of England. 


* L , ; 
FW 4 us | * ol th. 1 


Our of the 3 i. e. In Foreign Parts be ond Sea. For on 
the Sea 'The Admiral 00 jo reign: f | > 
But if the Cauſe of the Action done out of the Realm, is Tn 5 Rep. 47. 
fitory, an Action lies at Common Law; tho done out of the Realm; #* * 
or if the Contract made beyond Sea is ſor doing Any Act within the . 
Realm, That Part gives it to the Common Law. An Obligation 4 laſt. 174, 
made beyond-Sea may be ſued here in England in what Place the x IT . ' 
Plaintiff N tho 1 bears date at a Place bey ond Sea. [See Of ? 

the 4 C Court Poſt.] But if the Action i is Criminal or Local, , 

then the Cauſe belongs to this Court. 

The Words, «ith other 5 and Cuſtoms ſupport the Claim r 

this Court to Give Relief to of the op vp th and Gentry that are 

2 e e Mans of Peqours 2 to keep up the DiſtinRiort and D& 

rees * 

d The - OE are according to tho Cuſtoras and Pages of * 1 Toft, 74. 
the Court by Witneſſes, (and formerly by, Combat) and in a Summary 1 & 218 161 a, 
Way by Petition; and. in Caſes Omitted. ee to the Civil Law, 34. 
and Law of Arms. Therefore, upon Attainders, Here eau? be no © 4 loft. 123. 
Forfeiture of Land or Corruption of Blood. e 


By the 1H, hap. 19. Ml Appeals for Offences d Abe but 0. 
Nil are ce che before the Conftable and ee, nn rot fn | 
LS of Offences within the Realm. 29 N 


4 All peel in e of Arms or 80 from. Grievances, or « 4 Tat 125, | 

from the Sentences, are to the King. This Sort of Appeal is Diffe- .. 

rent from an Appeal on an Offence, This i is a Removal of the Cauſe | 

to a Superior Court. 203 1 3 1 

But This Court is Grown mach. ont of ena, and Hah nde 5 
5 or no Bulineſs,. For, 72 \ 


V7 the 26 UH. 8. cha 13. 35 „Hs. 1 2. t 4 N 
All 2 reaſons and 8 riſuon of Treaſons Committed out of England 
all be . of in pe King's Bench by a Fury of the- ſaid 3 . 
ty where the [aid Bench ſhall {it ; ar in ſuch County by a Fary, and 
before 8 ai as the King ſhall. Appoint. by Commiſſion, &c. 
[See the 6 (Zeorg, chap. 3. Title ( the Court of Aamiraliy intra: 

and the 7 Georg. chap. 6. tag e | Counts Ma . dee 1. 
cap, 5. at the End] | xo; oben 


IX. The Admirals 8 Curia 3 is W at t Do Of the Coure 
Gors Commons in London. The e . out for Tua! of A — 
lefactors on the Sea is held in Southwark. = 

eln the Jdmiralty-Court are the 4 ira, Ae His De . 
Ae (commonly a Doctor of the Civil Lam). 'Twe Regif er, 4 Int. 17. 
tic Poor; and a Any Coe urt of Re 288 ee 1 proces 

t is not Allow'd to ecor u It 4 Inft. 135. 
by the Civil Law; for SE Sr 2 ol Abe 
nizance as a Court of es 5 wx 

and Impriſon for a Contempt in the F. ace of | BIG | 
1 he Proceſs and Proceck are in the _ ws = PETR 126 
cal, and By Libel; and the P anti and nt Enter into 8. Sti- 4 Int. 135, 


. pulation > "gf _. 


a4 As Inſiuue ib 


ä — — *** — een 


Book W. 


pulation by Bail by a Sort of Recognizance) for Appearance, aj t to 
abide the Sentence. 

b Inſt. 11. b. Beſides The Civil Law, The Maritime Laws of Rhodes and h Ole. 
260. b. an are made Uſe of. See Molloy De Fure Maritimo.] © 

3 laſt 269. Tt hath i Juriſdliction and Pocver to Determine All Maritime 
4 lnſt. 134, Cauſes, or Cauſes afiſing wholly upon the Sea, out of the Juriſdic- 
139. tion of a Count. 


: Roll. Abr. A Judgment upon a Thing done up n Land i is Void, k It is no 
th , 5 Part of the Sea, where One may ſee W 40 is Done on One Side of the 
14% Water and the Other. 1 So Wote, That below the Low- Water 
vs LOOP» bo” Mark, The Admiral hath Sole and Abſolute Juriſdiction. But Be- 
{ft 134. tween the High-Water Mark, and Low-Water Mark, The Common 
138. Law and the Adtiral have Juriſdiction by Turns; One upon the Wa- 
| ter, the Other upon Land. But if The Water i is Within a County, 
I be Common Law claims Juriſdiction. 1 
. A Inſt. rg a The Juriſdiction of the Admital is Deetired By Beke n Which 


136, 137,,, cannot be Diſpenſed with By Any Non ane; ; becauſe * 0 the 
e hl p _ $ Subjects have an I itt the Juriſdiction of the Admi iralty., 


ey 


116 15 8 I} $4434) 5 


Hy By the 13 Rich. 2, chap. 5. The Admirals and T, heir Deputies 
hl ot medals with Auy Thing done toit in rhe Realm, but on with 
Things done upon tho Sen. W 6 

By the 15 Rich. 2. chap. The Court" of larry Huth n 

manner of Conuſance of pt Turret or of any Other T] hing done 
Ht 5 ; within the 1 either Lig: Land or 1 aur of Wreck, the 
Fea. i 71 17 55 is 3 o! 

= 10 Rep. 106, n The Admiral a: no | Juriſtition « 2 f ect @ =" of b S0 
1 Roll. Abr. Caſt and Left upon the Land by the Sea; but of Plotſam, Fetfam 
311. and Tagan He hath Juriſdiction, for They are in and upon the Sea. 


| [See Book 2. chap. 2. Of Wreck, Tit. Franchi Yer), But to Go, on 
with the 15 Rich. . 


} 5 1 IP 
* 8 v1 ; 4 . 13 1 LIP 


e 07 the Duan mY a Mak 1 oy Ms ary ded in 
vat Ships, being ani Hovering in the main' Sream of Great u- 
vers. only, beneath the Points "of the ſame Rivers, (In thoſe Two 
Caſes only on Rivers) The Admiral Hall have Cogmizance., And 
likewiſe To Arreſt 12 in Great Fleets, for the Voyages of the King 


and Rides: ; and ſhall * Have nn in 2 1 8 pa = 
uch Voyages. Ea 


Note, That the Lord Admiral Hatt Greater landen in d 
of the Death of Man and of Mayhem than; in n other Caſes. N 15 
By the 2 H. 4. - high 11. The 13 Rich; 2. 0 For) 5. is Conf 71 d 
3 That Statute 5 the Common Law ſhall be holden Againſt the 1 
ral, & c. And the Party Grievet by the Ns, Opera of that Sta- 
tute ſhall (by Action upon His Caſe) Recover Double Dine a 
aiuſt the Proſecutor in the Admiralty ; ; and the Proſecutor ſhall 4 iſo 
2 Ten Pounds to the King, being therebf Attaintelt. 
By the 5 Eliz. chap. 5. f. 30. l and Every the ſaid Offenices be- 
| fore-mentioned, as” hereafter 79 be done jp . the main 3 5 -4 
3 Coba 


pes Bt ha, _ 


Chap. J. Laws of England. Lo 4757 


— Fo WR — 4 = „* * 


L 


be taken upon it. As in a Covenant By Charter- Party that a Ship MP, Ha 48. 


ſhall Sail from a Place in 8 to a Place in ain, and remain 528, % 
ſome Days; If the Iſſue or the Queſtion is, Whether the Ship fail'd 532, py. 


or Payment of Money within this Kingdom ; or if the Contra & is up- 139, 142 
on the Sea, and not for a Marine Cauſe, as to pay Money in Emg- 212,213. 


212; 413. 


ty, for that is not to hold Plea of any Thing ariſing upon Land. Up- 4 nit 14. 
on Letters Miſſive or oy It may alſo Award Execution upon a 265, 


Judgment Given beyond 
13 A is the Current' Op 


ther Hand by the Civilians, That the Lord Admiral hath Cogniznnce 

of Contracts made at Land touching Navigati Mommy v8 

T It is allow'd on Both Sides that the Lord Ad Nen. 
0. 


i Ventr. 146, 
| | > 1% $3 YL 4 ga $ IJ DFI i a TODD L I-2K 14 

Cons, c. But It 15 inſiſted further, that He Hath  Cognizance t 2 Ventr. 181. 

Things done in Ports and Navigable Rivers 3 45. C g Da 2 148, 


awful Fiſhing ; and alſo Cognizance of Contracts 0 
Done beyond Sea, relating to Navigation an leo 
ere, and See 2 Inft. 134, 135, 136, Ge. | WWW 
Lvare, an ; 4 bs 34-. » 3 * K 8 14 't e "Ve Yi; "> i | 8 
_ T The Common Lawyers do not pretend to have Cognizance of * 4 loft. 234. 
All Bargains and Contracts made upon the Sea or beyond Sea, but 
yield That Some Contracts are under the Cognizange of t 
and Marſhal, and ſome under the Cognizarice öf the 
[See Of the unt of Chivalty, ante v4 Þ ate 5 144, | 
2 . cerning Apppintment: 
ikke in Every Fort; and ns 
10 35308 17 


Nb 9 ter T 10 lent 201 4 256 © 
22428 OY FF ol 2 
Seutencg 1.5 Ae tn 

unt, The Appeal muſt be made to Delegates appor ated By Comme 
fron out of Changery, axboſe Sentence ſhall be Enn. 
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An Inſtitute of the - Book Iv. 


As there are many Inferior Admiralty-Courts, Their 4 eats are 
made to the Lord High Admiral in this Court. But the Lord War- 
den of the Cinque Port is Admiral there; and hath the Juriſdiction | 
of the > 5h ty Exempt from the Admiralty of Eng and. [Seo 
chap. 2. po 

& che 13 Car. 2. chap. 9. For Regulating the Navy Ships or War, 
and Forces by Sea, and the 6 Georg. chap. 19. infra. 


Zy the 2 W. & M. Sel. 2. chap. 2. Commiſſioners 1 the Jani. 
5 have like Authority and Furiſdifion as the Lord High Ad- 
miral. 

By the 11 & 12 W. z. chap. 7. Piracie: and Felonies Can ted 
upon ; the Sea, or where the p Ae ral hath 7 75 as foi may be Tried 
at Sea or upon Land in Any of His Wo, 5 Iſlands, , Plantations, 

| &c. by Commiſſion, according to the fre * the Anal, 4 he 
dccefſarie in Piracy may be Tried i like Manner. Wy. 


| But See 4 Geary, chap. 11. infra. See allo j in the ſaid. Statute, Con: 
cerning the Power of the Judge of the Admiralty in London, &c. To 
Reward Wounded Officers and n Cc. in de de of a 5 a- 
gainſt Pirates. N 


V By the 6 Georg. FIR 19. Perſens in Ates See and Pay i in 
. av of the Ships or Veſſels of War commattin Any of the Crimes 
mention d in the 13 Car. 2. chap. 9. upon the Shore in Foreign Parts, 
may be Tried and puniſhed for the ſame, as if the Offences had 17 5 
8 upon the main Sea, 0 or on board of an ny Ps, or V. Fay 
ar. | 


'Ofthe Court X. The Court 25 'Commi union accordin g to the Statute of 28 H. g. 
* chap. 15. Muſt be” Holden before the Admiral or His e 0 
ing to the Deputy, and 7 hee or Four Perſons more as ſhall 5 4% ines by 
HS e335. H Chancellor. And the ſaid Commiſſoners, o 
| . have Power to enquire of All T 27255 and other Capi 100 Ger a 
Ne committed at Sea, and by a Fury pr T: ee en, 7 ſhall: 51 1 
. Limited by the Commiſſion. And ever ee ſo found hal, 
| Good. And ſuch Order, Proceſs, Fudgment and Execution fall 12 
had thereupon as againſt ſuch Gude at Land. Alſo.the 'T 
fach Offences (if They be Denied) Mall be. by Twelve M. 
the County limited in the ſaid Comm . e LSee 
ſition of this Act, 3 Inft 11. "+ 


WH 
. 1. 
v * 1 


* # 170 


„The Proceſs and Proceedi 125 here are. + i * in 455 Name & the 


1 3 laſt. t, * The AQ of the 35 H.8. chap. 2. or 5 Ed. 6. "chap. 11. concein- 
1 1 ing the Trial of F oreign Treaſons, or of Treaſon Committed out of 
747. © the Realm, Do not take away the Statute of the 18 H. 8. chap. iz. 
2 Toft x61. b. for Trial of Treaſons, &c. done upon the Sea, tho they are done out 
ok the Realm. Beſides, By the 11 & 12 V. 3. chap. 7. This Statute 
of the 28 H. 8. is Declared to be ſtill in Force. 5 
By t rhe 1 Ann. chap: 9. Captains ind Maritters, belom in fo 0 . 
ana Deſtroying the * ar Sea, Hall be Tried in ſuc * 3 


Chap. 1. Laure of England. —_ - mm 


Jl 7 Li e by the King 7 Fr 7 bon, and Accord 2 to 85 
28 H. 8. 


By the 4 Georg. chap. 11. Pirates, Blows and Nobderr. by the 
11 & 12 W. 3. chap. 7. may be Tricd b to the 28 H. 8. 
chap. 15. 


[See the 33 H.8. chap. 12. 11 Rn 12 V. 3. chap. 12. For the Trial 
of the Governors of Plantations, Gc. 10 Hun. chap. 10. For the 
Trial of Officers and Soldiers, that either upon Land out of Great 
Britain, or at Sea, hold Corrſpondenc with a Repel. or r Enemy, 


Ge] 


XL u The Court of Aj zes ( (from 4 ideo, To ir "mw is a Ofthe,Court 


Court wherein the Twelce Judges (viz.) The Juſtices and Barons of * Fwy 1 


the King's Courts at Meſtminſter are empower d by Commiſſion to. loft. 130. 


Try all Cauſes Civil and Criminal in every County of Eugland, Ex- 
cept Middleſex, where 'The King' s Courts of Records do ſit, and Ex- 
cept where His Courts for His County Palatines are held. The Pro- 
greſs into the ſeveral Counties is call'd the Circuit. Theſe Circuits 
are Six, to Each of which Two Judges are Appointed, - But as for 


IWales, There are but To N North 4 South Waler, For 
1 of which, ; 


Ay the 18 Eliz. IN" T 2 Ring may 4 ppoint Ti WO Perſons | 
learned in the Laws to be Judges in each of the Welſh Circuits, 
which had but One Fuſtice before, and may” Grant Commi "ue: * 
Aſciation,. dc. [See the 34 C 35 H. 8. chap. 26.] _ 


The 8 are to be Attended by the Sheriff of each Cant, FS Boks 
His Under Officers, c. If He is abſent, or negligent in His Day, 5 
the Judges may Fine Him. 

The Fud 


in Eyre (Fuftitiaris Itinerantes) about the Time of. Rich; 2. who; 


tried "Titles of Lands or Goods, and all Treaſons, F elonic. Cc. go- 4 bog. its, 


ing round the Kingdom once in ſeven Years. 185, 291. 


The Judges of FR ſit by Yertus of 7 4 Five foveral Commit 15.46, 19 85 


22, 23, 25. 


| of 2, An Act of P arliament, whereby Juriſdiction, Power and Au- 4Ioft. 163, 
thority is Conferr' Y on Others. All Commiſſions of Ne Invention 15% 


are & Law, until They have Allowanee by Act of Parliament. 


X. Commiſſion of Oyer and Terminer, (To Hear and Deter- ? 250 0 419, | 


mins) Directed to Them and many other Gentlemen of the Coun- ? 


4 laſt 73, 


2 But the Judges are to be of the Corum; fo as the Reſt cannot 162,163,164, 


Le Them. [See the 13 Ed. 1. chag. 29. 2 Bd; 3. chap. 2. N N 167, 


.J. By Vertue of this\Commulſion,. The Have Power H Fe 16. 
* 9 Hear * 10 Par 2 and All manner of Felonies and c mer wm 


Miſdemeanors. 


8 
Form of the C Commiſſion, * Jur. Il. Plots, 


121. Wee 1625 5 and 1 . 419. ' Ge. Book n. 


„ This 85 
? Eh. EF * 8 # 1s 
W 
2 4 10 9 
Fi ” . , 
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0 i lr 5 Gar Term if eſe Permiſſom Gs 0 & dd 


rm. 4 luſt. 163. 


En of Aſſue came into the Place of the Antient x Fuſtices © 6.2 It. 293- 


x is a Delegation by 13 a the Gammon Lane) Elem 17,18, 
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An Inſtitute of tbe Book IV. 


7 Rep. g, Offence whatſoever, and the ſame Day He is Indicted; but none but 
b. 66. Priſoners in the Gaol: So that one way or other They rid the Gaol 


Ce. Book 2. 


98 * 4, the Clerk of the Aſſize, to take Aſſizes; upon which | Account They. 
4 Inft. 358, are call'd Juſtices of Afſize. The Office of Theſe Juſtices" is to do 


This is the largeſt Commiſſion that They Have. It may be either 
General or Special, Special. i. e. To Try only Particular Perſons or 
Offences. 85 E „ IS OX 7 r e 

They cannot Proceed but upon Indictments taken before Them 
ſelves, unleſs They Have a Commiſſion of Gaol- Delivery too, or a 
Special Commiſſion. For The Authority of Commiſſioners of Oyer 
and Termiuer is, Ad INQUIRE NDUM, Kaen en & Termi- 
naudum, to Inquire, Hear and Determine. They may upon an In- 
dictment found proceed the ſame Day Againſt the Party Indicted. [See 

I Ann. chap. 8. e ee ee VR e © 0 

d 4Inft. 163, 2. b By a Commiſſion of General Gaol-Delivery, directed only to the 

1 b. C. 158. Judges Themſelves, and the Clerk of the 4ſſize aſſociate, 'They 

2 Int. 558. Have Power to Try Every Priſoner in the Gaol Committed for Any 


Hawk. Pleas, of all the Priſoners in it. ¶ See the Form of This Commiſſion of General 
chep. . Gaol-Deliperx, Crompr. Fur. 125. 4 Tuff. 1 68.] They may Proceed 
upon Indictments taken before Juſtices of the Peace, as well as upon 
Innictments taken before Themſelves. [See the 27 Ed. 1. chap. 3. 
4 Ed. 3. chap. 2. and 10. 1 Ed. 6s. chap. 7. 1 2 Ph. & Mar. chap. 
13. And the 2:& 3 Ph. & M. chap. 18. For Corporations, &@c. Ses 
Ea fas alſo the 33 H. 8. chap. 24. infra. 3 „ 5 „n 1 N 
Inſt 263. 3. By a Commiſſion of © Aſſiæe directed to Themſelves only, and 


161. 


D Right upon Writs of Novel Diſſeiſin (called 4/ſizer) brought before 


ch. o. Them by ſuch as are wrongfully "Thruſt out of their Lands. [See 
1 Rep. 32. The Commiſſion, Crompt. Jur. 204. 4 Iuſt. 158.] Theſe Writs were 
Dee, r frequent heretofore ; but now Men's Poſſeſſions are ſooner Recovered, 
Hawk, Pleas, by Sealing Leaſes upon the Land, or by bringing Ejectments; the 
06 Book 2. Defendant agreeing to Confeſs Leaſe, Entry and Guſter. [See Of E. 
4 Grompt, jet ment, l poſh Divers Acts of Parliament Have Given 


Jur. 208, He. Them Great Ax 
4 Inſt. 158, 


thority in Criminal and Civil Cauſes. [See the 
c ·. 
F. N. B57 35, Hercunto belong Commiſſions of 4fſociatzoz for Others to be Aſſo- 


186, 187. ciate, or to be joyn d to them as Fellow Juſtices; ritt of Admit-, 


France directed to the Juſtices to Admit Them; The Writ of Si + : 
Dune, for the Reſt to proceed the the Others do not Come. And 
his the King may do with Reſpect to Juſtices of Oyer and Terminer, : 
5 and Gaol-Deli 9 46" N 24 1 0 us ; rollte Ho (3-068 
< Cromp, FPrrors before Juſtices of Aſſiſe ſhall be redreſs'd in the car 8 8 
Jur. 297. | Bench, and not in the Common Pleas. 
| sec the 27 Bd. 1. chap. 3. De Finibus. 2 Ed. 3. cha. 1 


* rr 
+ » 4 


: 
* 
— * 


27 the 33 H. 8. chaps 24. Noe ſball be Fuftices Aſſiſe or G gol 
Delivery ia any County where He was Born or Inhabits, 77 "Pain f 
tool. This Aci does not Extend to Officers in Corporations, &c. [See 

8 Nich. 2. , eee NF. 0G 7 © CADRE, 


. „ aw 


; * 
re \ N 1 
% *. * U + . 


Tet the Contrary has been often done by a Non Obſtante in the 
Patent. But now It is Declar d by the 1 HE M. Sef. 2. chap. 2. 
That the pretended Power of Suſpending Laws, or the Execution of 
Them by Regal Authority only, 15 illegal. | , $5: A 4 IP 2 75 by | 

| | 2 | CEE 4. ; 


cpo 


* By Cotumiion: x(vathor: Writ) ob.D Nie Privs daxodted bo tho 2 Init. 4:6. 
bs anch Clerk of MIHI he / ard therefod cnllod Frftfcer of Ag * 
Ha Pbeie Authority cis: "annexed tos the Jjuſtioes of Afliſec Itꝭ is : 
call'd a Conjmlifſion-of Mi. Trins from: Jinlicial Writing 
where the Sheriff is CON anded to Diſtrain the impanel'd Jury by 
their Lancks vo Appar at Veſtmixſter before. tho. Juſtiech at A certain 
Day in innen dem, Vol \fome:QOauſe, Si or Prius 
Zufiriaviis Noh Md" Au Capitntar:Y/ererint\. Gu "the Jus 
ices come before that Day to uch a Place in ſuch a County, where 
the Caſecis'Friable,” rn Weſton, 2% chaps” 30 13 EH. 1. chaps 30. 
| and 2 In 420, "01:3 2 TWETDL DMM O tree 4x PAY 
For All Civil | Coufs grown 't6. laue (ob where Sui is donteſted 
* tho Fact ready to Be tried) im the Oourtsd at Mit mim ſte, are 
Brought dον inthe Vacation, before the Da wot) Appetrance ap 
pointed forthe Jury Aboye, into the County go the Action way 
laid for the Baſe of the Plaintiff: Defendamt, Jury and Witneſſes, tu = 
be tried there; which is uſually Done in Two or Three Days. And 
then upon the Return of the Verdict given by the Jury to the Court 
Abby; The Judges Here give: „e forthe Party-fo whom the 
Verdict is f d. 1 {4 eſON8190!!5, -o wand nit 
| See 27 EU r cha ahi 12 Ed. a. "hi 7 36 4 14:8. 0 Grat. * 
dcp 6 Rich. bp 15. 9 Rich. 2. "hap. 5 14 #h\6v-chap. 2 
3 8 N 8. DF 307-99 6 ATE aN Wa t\ 
By the 1 8 Eli. cha . 12. The Chief Fuſtices or Chief 88 . 
in their Abſence: Ti ther Fuſtict co Baroats, ar Yaſticat of Niſi 
Prius for! th os bf Midgloſes, Hall 'T1y«.Cauſes\ap0n Writs of 
Niſi Prius po Tues joyn d in the King's Bench, ö or 
Exchequer, in 1150 7. erm-Time, 7 Tour oe ar after each Term. : 
5 $1119) n 21 969% off Io Ne © aving T0 Wand of Þ , our! 110 
Tho- Trials by Ni Prins + are 1105 the Eaſe of the Parties, Jurias 00 
and Witneſſes, by Saumg Them the Charge und- Trouble uf Coming 
up to Neft nünſter; et i Mattefs of Great W. 


Lee ee 


* 


eight; or / Mhere the 5 
Pitlelis Inthidate! * The! Judges above,>upon Motion! and Information 
will oftew Retain Caufes to be tried! there ; and then the Juries ad | 
Witneſſes in ſuch Caſes muſt come up to the Courts at? iaſter 
for the Trial of the Cauſe, which is call'd a Trial at Bar. The 
King Hath his Election to Try His Suits at the Bar or in the Count, 
and. In what Court Heploaſes, T7 * Nen W bh \ 1 F 555 48 


Ar BY cbm un if. the. 8 Peabs in Ever of theit-Cirontt. e «+ la, 170, 
2 (Seo the Fotm vf the Cbamiſſio of the Pe. \ pe how hug A SOR 7e 3 

All the Juſtices df the Peace of: that County w 
have their Aſſizes, are bound to be . ae. od the! 5 35 De- 
fault without Lawful: Impedimenti Phe Fine lup- 


on them for their Neglect. ¶ Ses Of the — "Qpirter- ſſo 
of the Peace, infra.) mT 


Note, That there is a Commiſſion of the Peace, Oyer and Ul ermi- 

aer and"Gaol-Delivenj/of : Neaſate, Held. ſeveral Times im a Year 

for the City of Londam and County. of Middleſex; at /Zuftice*Hall in 

the Old Buyly, where the Lord Mayor. is the (Ghief. Judge. 

Theſe arb the Five\Commiſſiong>by Vertue off which the udges in 

their Circuits Execute their Authority. 1 

un But If Juſtices fit by Force of a Commiſſion, and do not Ad- ELD 165. 
journ the Commiſſion, It is Determin d. Thoſe That fit by ek 5 Ju. 
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unleſs the Ney Commiſſion be ſhewed unto Them, or proclaim 


&c. ſhall be Diſcontinued y _ 5 1 1 
mi ſſion, or Aſſociation,' or y _ Ames Ay 
2 ſloners'; but the: N. 0 7 fte ces of Comm ſſionets may — 
proceed as if CE Ol over ba . {bos this Stine Congrm 


ang the CRE of Sits more at le 
ps es CEO On 5 200 0 BY "For 1 


ter · Seſfons. 


3 Lamb. 


the Shires into r 80 or ons _ n bes en 
= in et, GI 98 | Mt m1 2 


Aſſize, Gaok-Dehivery, Oyer and Terminer,  Joftices o 1 Peace, 


miner, General Gaol-Delivery, or Aſſociation, Writ! 
er Si Non Omnes, or Aſſiſtance, or Commiſhon: of the Peace, fall © 


—— e &e. Mn the 70 8.3. chap. 7] 


Cara of "Cumberland. 1 Georg. th 7. ee tho Al 
for the County of Gorell, G 1 1 


or ts Court 
of the Quar- 


to be kept Four Times in the Tear (wit) In th Finft We 
—_— after 4 


1 9 and 6— are Nac at en 
Times. 


of a — are not Countermanded by Any N New nme 


d 
2 


the County; or unleſs the New Commiſſioners do fit by Parce of 
New Contonidien..” Rs 2 & z Ph, & M. abap. *s 0g 

d. 5 a licer of Aﬀſxe, Gen Dale 
| e theit K 2 


to the Excho 
5 the 1 Ed. 6. po 2h u Prof a+ Joe % 8 


large, | ON 11 1 


5 iT \ * 4 


By als: 1 1 chap. 8. 1 of Alfze, 


{ls $3: . 


Yon le 


determined by che Death of the King, bat ſhall Continue Six Month, 


79 DOC " | 


See the 14 H. 6. b. 3. For Holding che Adizes at 


Fi 
3 ©. S028, 


XII. The 8 or | Than i See of of the Poges 3 is a yn of = 
Record held Every Quarter of the Tear, in Every Oounty, Before 
Two or More Juſtices (1. fy02m) for the Ruocutidy: of their Au- 
„ thority given Them By a Commiſſion of the: Peace and ſcweral Ats 
of Parliament. In forts of the Larger Counties The Divide 


r e J 


566, % 


1 * 


By the 2 H. 5. gut. 1. . chap. 4 : The 33 


We cn 
ter 
itz” the Firſt Week after Epi ii the F 

[08 hr ik Pn. Fe, e i Þ the Fi 


Tm & Bocket, (being the 7th of Tub) mad 4 Need be. 
But Cuſtom, contrary to the Rules of Law, . Agaiuſt this : 


Ey the a4 HG. chap. 4 The, alice, of Midaleles ae a age 

By the 727 8. chap. 43, Juſticrs the Counties Palatine, o 

Eat. and Lancaſter are #0 LO Tm: pe at ee 05 
er. 10 


arr 


Lis ch? * veg VF LG CHEE) py Lego, I . 


Chap. 1. Law: of England. 


The Seſſions may laſt two or three Days, yet the Record ought to 
mention that the Seſſions was Holden at * One certain Day, (ig.) 
the firſt Day thereof. ir „ 
The Place for keeping the Quarter-Seſſions in the County is uſu- 
ally in One of the Principal Towns in the County, according to the 
Diſcretion of the Juſtices. This being agreed on, The Seſſions ought 
to be Warned by Warrant of Two or More Juſtices (1. Corum) di- 
rected to the Sheriff, thereby Commanding Him to Summon a Seffions 
of the Peace, to Return a Grand- Jury before Them or their Fellow 
\ Juſtices, at a certain Day and Place, and to Give Notice to all 
Stewards, Conſtables, and Bailiffs of Liberties to attend. 1 And ſuch ' Lamb. 
a Precept by Any 'Two ſuch Juſtices cannot be ſuperſeded by Any of _ 4+ 


their Fellows, but only by Writs out of Chancery. . 


| | | 122. b. 
By the 5 Ed. 6. (not Printed) The Seſſions for Angleſey is to be 
kept at Beaumaris. Butt. OTE 
By the 1 Georg. chap. 26. The Juſtices may Adjourn to other 
Places for taking the Qaths to the King. e Aut 
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Let us Conſider the Perſons that Attend this Court, and Its Fu- = 
VVV ET 


1. There muſt Attend at this Court, : F 
The m Cuftos Rotulorum; or His Deputy; He hath the keeping of 2 Inſt. 674. 
All Bargains and Sales by Deed Indented and Inroll'd, and of the Beit. eh. 165. 

Records of the Seſſions, and of the Commiſſion of the Peace. [See 3 
the 37 H. 8. chap. 1. 3 & 4 Ed. 6. chap. 1.) 5 . 

u The Juſtices of the Peace; who are to Certify their Recogni- * Dale. ch. 

zanoes, [See the 3 H.7. chap.1. 5 & 6 Ed. 6. chap. 25.] and Exa- 5. 
minations taken By Them, and to Hear Cauſes, (5c. [See 12 Rich. 2. Cine, Lamb. 

chap. 10. 2 H. 5. chap. 4.) If Any one does not Attend or does Mif- Book 4. ch. 3, 
\ behave Himſelf, The Court, as a Court, upon Indictment may Fine 

JJ ũb—ę r a CS TCO ans 
The Clerk of the Peace; To Read the Indictments, To Enter the 
Acts of the Court, and to Draw up Proceſs, He is Deputy to the 

Cuſtos Rotulorum. Pe pon 5 


By the 1 W. & M. Self. 1, chap. 21. The Clerk of the Peace ig 70 
be appointed by the Cuſtos Rotulorum without Fee or Reward, on 
Pain of Forfeiting Double Value of the Sum Given, and of being 
_ Diſabled to enjoy Their Places. He may Enjoy His Office Quam 
diu ſe bene Geſſerit. But for Miſdemeauing Himſelf The Fuſtices 
in Seſſions may Diſcharge Him, And then the Cuſtos Rotulorum i, 
ro chooſe Another Reſident in the County, or on Default The Fuſti- 
ces in Seſſions to Appoint One. [See the 27 H,8. chap, 16. 10 11 


IW. 3. chap. 23, * Georg. chap. 18. 18 


The Sheriff, or His Deputy; To Return juries, To Receiye the 
_ Fines ſet by the Court on Delinquents, Cc. . eee 


* 


Coroners alſo muſt Attend, becauſe they are Parties to Exigents, 
and in ſomes Caſes Haye Power to Commit; So the Gaoler with His. 
Priſoners. See the 3 H. 7. chap, 3 The Governor of the Houſe of 

Correction, to Giye a Calendar of fugh Rogues and Diſorderly Per- 
ſons as Haye been Committed, and to Receive 'Thoſe that are Com- 


844 . 


—— — 


re of the: Book IV. 


a An Inſtitu 


* . 


— 


mitted by the Court. [See the 7 Fac. 1. chap. 4.] The Bailiffs of 
Hundred and Liberties, to Return the Seſſions Proceſs; The Con- 
ſtables of Hundreds, &c. to make a Return of their Warrants, to 
bring their own Preſentments of what is amiſs in the County, and 
Thoſe Preſentments which They receive from Their Petty Conſta- 
bles; Treaſurers of the County-Stock; All Perſons that are Bound 
by Recognizance to Appear and Anſwer for Themſelves, or to Give 
Evidence or Proſecute; All Zarors (of the Grand or Petty Jury) 
Return'd by the Sheriff on Pain of Loſs of Iflues or Profits of Their 
PR n= ITS FOE T 7 5 5 


* 


Lev. 159. © Freedom from Arreſts upon Mean Proceſs, is to be allowed to 
e all that attend upon a Court of Record. So that If ſuch a one is ar 
reſted upon Mean Proceſs, This Court may Diſcharge Him. 
2. The Juriſdiction of the Juſtices in Seſſions conſiſts in Hearing 
and Determining Felonies, Treſpaſſes againſt the Publick Peace, Oc. 
mention d in their Commiſſiorz, or given by Statutes. Upon Con- 
viction in Treſpaſs, This Court may Fine, Gc. But tho' they 
Hlave Power to Hear and Determine Felonies, They uſually Try 
only Petty Larcenies; Other Felonies being of Courts Tried at the 
Fu Sv ( EF 
. But there are many Offences which by Particular Statutes ought 
to be proſecuted in this Court; as Concerning Alehouſe-keepers, 
and felling Ale to an Unlicenſed Alehouſe-keeper, Baſtard-Children, 
| Badgers of Grain Butter and Cheeſe, Bakers, concerning Bridges, 
Cottages, Foreſtalling, Regrating and Ingroſſing, Game, High- 
ways, Maſters and Apprentices, Malſters, Settlements and Appeals 
concerning the Poor, Popiſh Recuſants, Raiſing Money for Paſ- 
ſing of Vagrants, Wages, Weights and Meaſures. [See the Offences 
+" ; 2a: collected by Lambard, chap. 19. and Nelſon, Tit. Se, 
-_— = | VVV 
B Things are particularly enjoyn'd to be done in Eaſter and 
 Michaelmas Seſſions, and cannot be done in Any other. In Eaſter 
Seſſions, Relief for Maimed Soldiers is to be rais'd by an Aſſeſſ- 
ment, The Wages of Labourers Taxed, Treaſurers for the County- 
Stock are to be appointed, and the Prices of the Carriage of Goods 
is to be Settled. In Michaelmas Seſſions, The Juſtices, who are to 
cControul the Eſtreats of Sheriffs muſt be choſen by the Cuftos Rotu- 
lorum, or by the Eldeſt of the Quorum; or the Prices of Victuals 
may be then Aſſeſſed or at Eaſter. [See Lambard, Nelſon, ut ſu- 
pra. And G4. the Form of Holding the Se ˙ẽ,fe- Court, Dalton, 185, 
: OS oO GL OSes. 
” 3 Cro. 438, P One ought not to be Indicted and Tried the ſame Seffions. 
Belt. ch 58g, Beſides Trials upon Traverſe, i. e. where the Party takes Iſſue, or 
p. 515, 517. denies the Chief Matters of the Indictment, or the Point of the In- 
ee lat dictment, The Juſtices make Orders upon Hearing of Complaints, 
lot 16. Oc. which if Diſobey'd, They may bind the Delinquent to Appear 
And Anſwer the Contempt, or immediately commit Him to Priſon 
till Obedience to the Order is performed. But an Order of the 
Quarter-Seſſions may be Removed by a Writ of Certiorari into the 
King's Bench, and be quaſhed for Inſufficiencies appearing upon the 
Order; or It may be ſent back again by Procedendo. Strictneſs of 
4 1 Vent. 37, Words are not required in an 4 Order of Seſſions, as in an Indictment. 
[See Certiorari in the Catalogue of Mrits, chap. 4. poſtea.] = 


ae — England. 


In this Court rell Stotuses are to be uli y Expreſs.- ere Nate * 


Command in the ſaid Statuteees. b wt. ns ol 


t in ſome Counties the Seſſions are uſually Adjourn, For. Dif] — c 970 
ol Buſineſs, to a Private Chamber; where Four - Juſtices! make Orders * i 5 
Concerning Matters of Importance, to e ſame Private Do 
Ge. gare, If ſuch Orders are Good. GBA 
There is ſometimes kept a Special or Pare Sefflons by mer 35. 
ſtices at an Inn, Cc. for the more ſpeedy Diſpatch of Bulineſs in the 
Neighbourhood; as for Licenſing Alehouſes, Taking the Accounts of 
the Overſeers of the Poor and Surveyors of the Highways, and to Get 
Information of the State of the Highways, and for Bxamining the 
| oy ry of 1 and Vicars, as to. Aﬀdamss for Burying. in 
© Several. Cor rpo orations. Have thei Quarter Seſſions within, their own 
lin 0 {See of Ju . of the Peace, ar 1. chops! 74 A 5101 
XIII. The Sheriff's f Turn (From To our, a Get) vn Court pi Of the She 
Record Held in the uſual' Place before the Sheriff Twice every Year, 5 A 
(vis. within a Month after Eaſter, and within a Month after Mi- 4 Inſt. ado. 
chaelmas, for Criminal Cauſes. Otherwiſe, If Held at any other 
Time the Preſentments there are void. [See Magna .Gharta, cha 2 
35. and the 31 Ed. 3. chap. 15. ] It is the Kings Leet throughout t 
County, tho It is held in Every particular Hundred, IE the Statute 
of Marlebridge, chap. 10.] and: the Sheriff is Judge ti as f a 
Court Incident to His Office. The Style of this Court, is Curia ait 1 
7 us Franci plegii 5 ni Regis'; tei. apud A. Coram. Fi eco th in 
2 amo ſuo Primo die, c. 
- All © Eccleſiaſtical Cauſes were Antiently Determin di in the Dun; b 70. 
and the Biſhop with the Sheriff did go in Circuit Twice every Near 5 ag 259, 
thro every Hundred in the County, 
Thoſe Things are Inquirable Here, as are Inquirablę in- a Beet. 0 
F pr 'T he. Court-Lects were taken: out of the Turn. 1 See Magna - 2 
Charta, chap. 1. and 2 Taft, 32. 04. 3- chap. 98 14. chap, * Y 
and of the, dart. Leet, Imra.! ien e ini c 93:1 Kalz 1 45⁴ 
An Offender here ſhall be 3 and chere all. be a D vi 3 
fireſi or Action of Dqbt,, for that Amerciament. But the s eriff 8 
impoſe a Fine on 8 that are guilty of an Offence in the Face of t 


1 57 
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chap. 25]. 4e Ila 201, min, Bude att baia Nom 399. $tamny] 
It may be. kept at any. Place, within the Spun by: ghe. Shorilf, | | 
unleſs He is. Reſtrained! by Statut. 

This; Court is no Court of N . 


'The Frechelders or Syitors of this Court axe, the *Zudges, not che 5 le, mw 
Sheriff. The Firſt Proceſs 15-4 Diſtringas Tan "till che B. — 
fendant does Appear! put * om thi 
07 8 
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Court; and on Officers neglecting Duty, O and here alſonHe may .,. 


Diſtrain or Pans an, Action of N [See Howkins ee * the - "198d 
Am Book bo ' hap. 10 ed tuin ü od? uch ee 
11 man: 5 9 p L 
XIV. The. x Seng Conn (Curio contains wal ; 
to Month by the Sheriff, or His Under- Sheriff, upon 4; Certain Day ; 2 * 
the Month being Computed by twenty-eight Pays, nd not accord: 0 8 nat : 
ing to the Kalendar.:[See- Magna Made cbep. 35: Weir Den ans 
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tot 266. A Coroter is to be choſen hotel in Pull with Open Coutty by the 


_ *2 + © Theſe Courtsare Pranthi 


| Le  Shjety for eee) M Court-of:Rooprd, Hd bed the 


Mw: Togpit ure of 12 
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2 2 is fo Cidil. Cauſes ant doth! Hold Plena bett Par- 


4 26 


| : Yenr hs * ty and Par arty) where the Debt or Damage 'is:tidet 400. Rut It o 
if. 


Abr. dot go ſufſer the: Plaintiff (as is too often praftiſed) to dae e Det 
2805, Ihe anto\ſeverat Plaints under 40 5. to empower this Court To Hold Plea 


306. aß it. For in this Caſe Phe Defendant muy Have a Prohibition. f 1 


Hath not Cognizance of ITreſpaf Nr & Amis, becauſe a Pine i; 
8 due to tlie King; which It cannot Impoſe. But by Vertue of 
Writ of :;Zwicres The Court may Hold Pleat of Treſpaſs & /þ- 
ict and of Any Sum, or of All Actions Perfonal * Hg. For 
this Writ is in the Nature of a Commiſion to the Sheriff, and is Vico. 
iel (i. e.) belongs to the Sheriff, is Triable in the County-Court, and 
3s hot Returnable. In a Replevin, Tho Sum may be Above 403. 
Yet If Freehold is pleaded by the Defendant, This Court dan p 
$6 further; For Frochold ſhall never be Tribd without Writ, There. 
fore The Cauſe muſt be Removed; As when a Defendant Avoweth | 
for Damage-feaſant,. and the Plaintiff Mo by Reaſon of Com- 
mon of Paſture. 5 e A 


Precholders of the County by Force of the King's Writ; and is to be 

preſent in this Court to Pronounce Judgment of Outlawry. upon the 
Exigent, after Qyinto Exatinus,'at the Fifth Court, if the Defendant 
does not appehir. © [See 90 T0 Grier; Book 1. Neun g 75 and Of Oer 


laery, 72 4; G.. poſt 


* : Toft. 559. © b Knights of the e 8b for the Parlament, a Drarkerori off -4 


Foreſt, are here likewiſe to be choſen. e of the ones a 
and of the Charts of the Foreſt, poſt). So 
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By the 11 14 chap. 15. Shen 9 in WN 
Exominable by 


1327 14 117 22 0247 9 5 


RR The Hynired-Court is Hold beter Het, but the 


dred-Court. Fnirorr are the Judger. It is Derived out of the County-Court fr ” 
F 1 che Eaſe of: Rr A and conſequently is no Court df Record, 
e Rep. 12. Having like Juriſdiction. It may be. Held Every. Three Weeks. 
es, and the Sheräff hath noting do with 

Fbem. Lee Of Hundre in the Tutroationl}" | „ df 19 ec. 

5 710 | 2042 WELEY- T5 2 yuh i; ts OTE 


OftheConrt- x XV 4 The Took or v of my ank-Pledg 6 (from Free- | 10 


72, 73,9, of the Leet, that the King may be certified by the Vie of the 


1532. Steward, of the Manners of the People within that Precinct, for the 
We „ Preſervatien of the King Peace, and the Puniſhment of Aeveral/Of- 
2 Cre. 584. fences againſt the Publick,- For this Reaſon, one Lr be with- 
þ ro. Abr in ſome Leet. None can be of TWo Leets; unleſs perh aps One hath 
_ 289,290,293, not a General Juriſdiction. For then the/Inhabitants within fuck a 


Private Leet muſt attend the Sheriff's Turn for all other Matters 

that are not within the Cogni zance of the Private Leet. If Ohe's 

Houſe ſtands in Two Leets, He is ſaid to be Commorant in dat 
ubere His Bed ſtands. „The Precin& of the Frank-Pledge is call'd 


HMecenna; becauſe It cemmonly conſiſted of Ten Houſes: The Pee. 


bg heretofore Undergo Great Trouble in Travelling to the-She- 
riff's Te Hy Lerne or Views of Prank-Pledge vw were Granted 


© 
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orb of Hundred and Manors Ry” Lelf9t Pralichifes® and to Mayors 
of Cities, &c. out of the Sheriff's Turn. See the 1 2 Ed. 4. ch on 
Upon this Account; there is a Duty? in many Eects De Certo: I 
towards the Charge of Obtaining the Grant of the Lect. Vet cheſt 
Courts are ſtill the King' s Courts; tho the Profit goes to a Common 
Perſon; or to a Subje &. 55 45 , Vs * 
© Leets may be Held. by Charter or  Preſeriptioi By Charter, 6h * 1Inft.115.4. 
the fame Days contained in the Charter. By Preſcri Naa on Cer- 1255 Fil 
tain or Uncertain Days according to Uſage: Fbr It is cad that the 8 
Statute of ' Magna Charta, (which provides That no Leet ſhall be 
holden but . in the Year) was in Affirmance of the Common 
Law; and therefore that One might preſcribe againſt it, Or that That 
Statute and the 31 Ed. z. chap. 15. Extend only to the Sheriffs 
Turn, and to thoſe Leets only that were Granted out of the Turm 
not to Thoſe that were before the Statutes. But They muſt be kept . 
in a Certain and Determinate Place within the Precinct. A Man 
may preſcribe for a Leet to Enquire of One or Two Articles only, as 
before Hinted. © | 
The Steward is the F Judge. as the Sherif ; is in the Tum All fe 1. 
Freeholders within the Precin& are Obliged to come to- it; and All : tad. 115 9; 
fer Peop le above the Age of Twelve Tears and under Si Except 120, 121, 
ers, Arg men, Women and Tenants in Antient Fane Fo [See 
the Stat. of Martebridge 52 H. 3. chap. to. and 2 Iuſt. 120, 9c] The 
Jun ought to Conſiſt of Twelve Freeholders ht leaſt, to Inquſte and 
fi All Things Preſentable. If there are not Twelve Freeholders 
| Refſiants to be ſworn on the Jury, or any Suitors,| The Steward may | 
cauſe Strangers that come within the View or Precin& to be of 'the 
| Inqueſt or Jury. No One is bound to Attend om thé Account-of His 
Link lying within tho Precind, but "only in roſpect of His'Petſohal _-* |." - 
| Refi . 144135 2 941) TA It * 17 011 4 4: 01 34 : 
The 0 Hath Winter ani Anketry: zin this Conurtz! 1. Tg „ a 
Elec Officers 11 as Conſtables, Tithingmen, Haywards, Ale Tuſter s 
ce To Puniſh Offenders by the — Law; not by Statute, „ 
leſs the Statute gives Athbrity, [See the 18 Ed. 2.] but in ne Caſe 1 
with Death; Petty Treaſons, Felonies, Treſpaſſes 77 & Amis, are Er z. 
Enquirable here by the Jah, and may be Preſented in this Court Y 
but ate tot Pubifliable hes, They ate to Up certified byiths Sawkd 
to the Juſtices of the Peace at the next Quarter-Seſſions. "Othe? Ol.. 
fenves! may be Enquired of, Preſented and Putiiſhed; Some by o r 
mon Latr and Some by Statutes.” fee 4 Lust. a, ot 4% ae 
This Court hath Cognisance, By Clio Enw'or 5 Sratute, of FEE. 
Tipling in Ale-houſes, Mifdemeanors of Alè-Conners; Affra; s, Af „ 
ſes, Miſderncatiors of Conſtables for Neglocking . and f 
Ward, and to Execute Their Office up Vag . ard bre — 24A ef. 
gars; Defect i Bridges, Cauſeways and Highways}: Doftroyers.of An-. 
tient Bounds to Diſtinguiſh Pariſhes, Pithings Commons, Gr. Mi 
demeanors of Bakers that do not obſerve the Aſſiſe of Bread, Brewets | 
that do r ber- the Aſſiſe of Ale and Beerß Offences of Butchers, © 
Citrriers ; Gotta Nee "B 1 Tons . Decifiers of Suiters Reſiants not Ape 012+ + 
pearitg at the e Wage Tak Probe and Goods 
Wreck belonpin Wache L. not e A Subjecb ) Offenes ef Baven 
drop pers, Of Thoſe T2 Neglect to Hold a Fair or Market, 5 
rs, 
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lers, Regrators and Ingroſſers, | Unqualified Perſons keeping Guns, 
Dogs, Cc. and Deſtroying the Game; Unlawful Games, Common 
Hedge - Breakers, 'Thoſe that negle& to make Hue and Cry after Rob. 
beries and Felonies Committed, Miſdemeanors of Higlers, Innhold- 
ers, of Thoſe that Give Lands in Mortmain without Licence, Mil. 
lers, Night-walkers, Common Nuſances ; The want of Stocks, Pil. 
lory and Common Pounds; Pound Breaches, Reſcous, Scolds, Mif. 
demeanors of Shoemakers, Searchers and Sealers of Leather; Thoſe 
that put Stone-horſes of Two Years Old into a Common, Offences 
in Victuallers, [See 4 Inf. 262, 263, 264.] Falſe Weights and Mea- 
fures;: Cr. [See 1 Dane. Ar. 290, 291 / nhl no abt 
8 Dyer. 13, Note, 5 That a Preſentment in a Court-Leet, or Sheriff's Turn, 
Fach. 386. after the Day of Preſentment, ſubjects the Party forthwith to a, Fine 
kiechin, 86, or Amercement, and is not Traverſable unleſs it toucheth the Par- 
. ty's Frechold; as that one ought to Cleanſe the Highway, Cc. by 
H. P. C. 156. Reaſon of His Tenure. Here the Courſe is to Remove ſuch Pre- 
my ſentment into the King's Bench by Certiorari, where the Party may 
Traverſe it. Neither the Turn or Leet have Power to Try Any 
manner of Traverſe. See Magna Charta, chap. 17. and 2 Iuſt. 132. 
Me. e 4 oo Id 2 onoort elf nid woot. 
The Freeholders in a Leet may make By-Laws relating to the 
Publick Good for Matters within the Leet; and they ſhall Bind 
Every one if They are for the Publick Good or for the Common- 
wealth. Otherwiſe, If They are for a Private Intereſt They bind 
Thoſe only that Agree to Them, and muſt be in Purſuanee of a 
The Method of Puniſhment is By Fine and Amerciament, which 
5 incident to Court-Leets. 53 9 e eee ee eee 
Aer A Fine here ſignifies a Pecuniary Puniſhment aſſeſſed by the Stew- 
pybolder, ard for an Offence or Contempt committed in Court, or by Publick Of- 
175 . ficers out of Court in Adminiſtration of their Offices. A Fine is always 2 
39, % do be Aſſeſſed by the Steward, and is not to be Affeered; tho ſometimes 
11 Rep. 33, it is call'd an Amerciament. For a Fine the Lord may Have an Action 
4790. 126 b. Of Debt or Diſtrain of Common Right. This is the only; Court that 
127.3, can Fine and not Impriſon. i An Amerciament (Miſericordia, fon 
38 292. It ought to be Aſſeſſed mercifully) is a Pecuniary Puniſhment: allef- 
4, . ſed by the Homage or Jury for Offences committed out of Ct 
1 Iaff. 126. b. by Private Perſons, to be mitigated by 4ffeerors (from Affeurer, 
Ht ion 10 Tax) affirming the Reaſonableneſs thereof upon their Oaths, 
Compl. Cop. where no Expreſs Penalty is preſcribed by Statute. An Amergia 
$36; ment is always to be Aſſeſſed by the Homage. And If an Amer- 5 
Us, ep., ciament is agreed on, * The Lord may Have an Action of Debt for 
Cokes it, or Diſtrain for it of Common Right, and impound| the Diſtreſs; 
* Cop. or fell it at his Pleaſure. But he cannot Impriſon for it. A Man 
71 Roll. Abt. cannot be Amerced in a Leet for Surcharging the! Common, or 
on ap. for Digging in the Common; becauſe this Concerns; the Private got 
35 Publick Intereſt, and belongs rather to the Court-Baron to En- 
quire of it. e 203 ob gad ad to is d 
"1Inſ, m Every One that Hath a Leet or Market ought, to Have a;Pillor 
3 Inst 219. ry Tumbrel, Gc. to puniſn Offenders. [See the 31 H. 3 Ju Hr 
9 Rep g. Want thereof, as well as for other Neglects, the Lord may be Fines, 
Kirch. 13. or His Liberty ſeiſed. Stocks are to be provided at the Charge 
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Chap. . Laus of England —— } 


Men in Hold, [Sec 1 Dano. Abr. 289,] „ 
Note, That the Greateſt Part of the Buſineſs of the Turn and Leet 

hath Declined for ſeveral Years, and is Devolved on the Qyarter-Seſſions. 
[See Hawkins's Pleas of the Crown, Book 2. chap. 10 & 11. 


the Town. For Originally 'They were not to Puniſh, but to keep 


Manor, not to a Nominal Manor, where the Real Manor has been . 


Manor may alſo Have a Court Leet, to be Held within His Manor 
by Preſcription or Grant from the King. And That which of a 
publick Nature is tranſacted in a Court-Leet, when It is held with 
a Court-Baron, ſhall be applied to the Court-Leet; as Private 
Matters ſhall be applied to the Court-Baron. | See Of Eſtates By 
Cop op 7 —— ll, 88 
A Court-Baron muſt be Holden on ſome Part of the Manor. For If It 
is Holden out of the Manor, It is void ; unleſs there is a Cuſtom to Hold 
Courts at One Manor for All, where the Lord hath ſeveral Manors, 
_ 'Fhis Court is of Two Natures. 1, By Common Law, which is * 4 Rep. 26. 
the Barons or Freeholders Court, or the Court-Baron that is incident „Rep. 11, 
& to Every Manor, of which the Freeholders being Suitors (Men, not 1 Inc. $8: a. 
Women) are the Judges, and the Steward only Regiſter. It cannot be 2 Inft. 119. 
a Court-Baron without Two Suitors at leaſt. This Court may be kept „ 
from Three Weeks to Three Weeks. 2. By Cuſtom, which is call'd the 
= Crftomary Court, tho It is kept but very Seldom. This doth Concern 
= Cuſtomary Tenants and the Copyholders, whereof the Lord or His 
Steward is Judge. The Court-Baron may be of this Double Nature, and 
the Rolls contain Matter that concerns both, or One may be without 
the Other. But as there can be no Court-Baron at Common Law 
without Freeholders, ſo there cannot be a Cuſtomary Court without 
Copyholders, or Cuſtomary 'Tenants. And then, tho' It is not a 
Manor in Law without Freeholders, Yet it is ſuch a Manor, that 
the Lord may keep Courts, c. for Copyholders. This Cuſtomary 
Court cannot be Held out of the Mane. 
P The Franchiſes of Infargthefe and Outfangthefe to be Heard » Inſt. 31. 


of 


and Determined within CourtBarons, are Antiquated or Gone, 
Fung in the Savon Tongue fignifies to take or catch, and Thefea 
Robber, . 4. So that the Words fignify a Privilege or Liberty Grant- 4 Brad. Libs 
ed unto Lords of certain Manors to Judge any Thief taken within 3; TR. 2. 
their Fee; whether One of their own Men Living Iz the Manor, or 
One Living Out of the Manor that is Taken there. 
The Perſons concerned in this Court are the Lord, The Srewar 
The Lord's Texants and the Bailiff. bb „ 
Tbe Lord is Chief in Place of Authority, * His Acts are Good . Rep. 24. 
_ tho' an Infant, Non Compos Mentis, Outlaw'd in a Perſonal Action, 9 Rep. 49. 
Excommunicate, c. and tho but Tenant for Years, At Will, Sta- Nn 
tute-Merchant, &c. He is Dominus pro Tempore, and a 3 * 
9 9 8 65 or 
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I Inſt.58. b. 


59. b. | 
x Roll. Abr. 
499. 


Snrrender; For There was Legitimus Dominus pro Tempore. What 


Alien, and Dieth, The Licence is Deſtroy'd, and the Power of Alie- 8 


nation ceaſeth. 


8. 45. 
9 Rep. 48. 
IVentr. 153. 


4 Rep. 26, 
$9.38; © 
Comp. Cop. 

§ 45, 46. 
Co tr. tLeon, 
289. 


not Bind them, becauſe He is in By Wrong; tho Admittances 
made upon Surrenders or Deſcents by Diſſeiſors and Others in Poſ. 


7 


fore Admittance His Eſtate is Determined, yet the Lord, that comet 


Vet 'Thoſe Acts, that are not ſtrengthen d by Cuſtom, have no longer 


and Miſdemeanors committed within His Precincts ; as for Non Per- 


Bounds ; where He may Redreſs Matters as a Chancellor in Equity, 
Theſe Authorities concern the Court-Baron, properly ſo call'd. 3. In 
Admitting Copyholders upon Voluntary Grants, Surrenders or De- 
ſcents; which may be done by Him out of the Manor in what 
Place the Lord pleaſeth. 4. In Giving Licence to Copyholders to 
Alien by Deed, or Lo Demiſe for Years, Gt. 
Ihe * Steward (from Stede a Place, and Ward a Governor) is He 
that in the Lord's Abſence ſitteth as Judge in Caſes of Copyhold in 


the Manor, Gc. Y In the Lord's Abſence He may alſo Puniſh Offen- 
ces, Determine Controverſies, Redreſs Injuries, c. He acts fome- 
times in the Lord's Name. Stewards for the moſt Part have Patents 
for their Offices; yet They may be Retained by Parol, or Word of 
, Mouth, and They ſhall Continue fo until Countermanded. But in 


can a Corporation make Any ſuch Officer without Writing. Yet If 


Rand Good, tho His Authority is Grounded upon a wrong Founda- 


An Inſtitute of the Book IV. 
Lord of the Manor for the Time being, not only to make Admit. 
tances upon Surrenders and Deſcents, but to Grant Voluntary Copies 
of Antient Copyhold Lands, which come into His Hands. Even 
the Voluntary Grants by Copy made By ſuch Particular Lords ſhall 
bind Him that Hath the Freehold or Inheritance; becauſe All theſe 
are Lawful Lords for the Time being. But Diſſeiſors, Abators, 
Intruders and Others that Have Defeaſible Eſtates, ſhall not bind 
Others by their Voluntary Grants. A Tenant at Sufferance ſhall 


ſeſſion that Have Defeaſible Titles, ſhall ſtand Good againſt them 
that Have Right; becauſe It was a Lawful Act, and they were 
Compellable to do it. Nay, * if the Lord of a Manor for the Time 
being is Leſſee for Life or Years, Guardian or 'Tenant at Will of a 

Manor, and does take a Surrender at Will into His Hands, and be- 


in Above, ſhall be Compelled to make Admittance according to the 
Cuſtom doth Confirm to a Copyholder, The Law will Allow Him, 


Continuance than the Lord's Eſtate continueth. And therefore If a 
Lord for Life of a Manor Granteth a Liceuce to a Copyholder to 


The Lord's Authority doth conſiſt chiefly 1. In Puniſhing Offences 


formance of Cuſtoms, Breach' of By-Laws, GA 2. In Deciding 
Controverſies about the Title of Copyhod Lands lying within His 


the Court (but only as Regiſter in the Freeholders Court) to Enter 
Plaints, Pleas, Surrenders, Admittances, Fealties, and to Prove Te- 
ſtaments, and to Commit Adminiſtrations of Perſons Dying within 


the King's Manors a Steward cannot be Retain'd by Parol. Neither 
He is Retained by Parol by a Corporation, His Judicial Acts ſhall _ 


tion. But Acts which He performeth as Cuſtom's Inftrument (not 
as Judge; as Voluntary Admittances, Gc.) can never bind, _ 
2 A Steward of the Court may take Szrrenders in Any Place without 
Cuſtom ; but He cannot at any Court holden ot of the Manor make 
Grants of Copybold Eſtates, or Admittancts, unleſs by Cuſtom, or 
I Fxpreſs 


Chap. I. Laws if England. | . 489 


— e 1 2 — 


_ n 


B Words in His patent, or by Special Authorit iven - him 
the Lord. u. and See 2 Dany. . 189, 0 0 107 by 
The Office of a Steward may be * Forfeited by Abuſer, Nos Lier 9 Rep. co 
and Refuſer to keep Court, Gc. [See Of Offices, Who is ca able of 
Them, and How They may be Forfeited, Book 2. chap. 2] 
An b Under-Steward is the Steward's s Deputy, and His Authority » Coke“! 
is: is Equal to the Steward's, only that the Steward may make Ad- "ory Cop. 
mittances out of Court If Entry be made in the Court-Roll, That Lied. 66, 
He that is Admitted hath paid His Fine and done Fealty. For tho 66, 167. 
the Under - Steward can take a Surrender out of Court, He cannot 
make Any Admittance out of Court, without Special Authority or 
Particular Cuſtom. A eward e Mult Have e Special Words in His 9 Rep. 49. 

patent to make an Under-Steward, unlefs in Caſes of Neceſſity ; as | 
where the Office of a Stewardſhip;” c. does deſtend to an Infant, or 
| is Granted to an Earl, es in Roſpet of Infanoy or the er He 

- may make a Deputy. | MO: F 10 „ EG 
The Tenant are the. Preebioklers: and Copyholders. bee of the 
Buſineſs of the Jury or Homage, fra.) 
The 4 Baikf is the Cryet, and His Duty is to Execute the proceſi dr It. 
of the Court, To Preſent All; ART UTE TAG] ined all I 
Waiv'd and A | 10 e gu i 5 12 ol Abr. 


As far 4 Turiſdiflion of the S ae eq zun bun L 


I. The © Fycebolders Court conſiſts in Hearin Plaints of Co h d e Lit. 
Lands (for Copyholders ſhall not Im plead, I Againſt be I "od = 25 
kel or be Impleaded in the Kings s Courts for their Tenements , ry 7 % "a 
y the King's Writs; tho a Copyholder's Leſſee for one Year may 2 ; 
| 4 an Ejectment) and for Debt, Treſpaſs, G. e 10 U. {not of 5 NN Cop. 
Treſpaſs Vi & Armis becauſe They cannot impoſe a Hine) where ; 4 Rep. 26. 
the Freeholders or Suitors are Judges. f Theſe wk be Twelve; „Cole, 
tho the Lord may Hold a Court- Baron for other Purpoſes where "a : p. Cop. 


ma are but *r 1 enants. * if Ween is bore _—_— > by Con and 


| Impounding; till the Part 
2 the _— to MS ron y 
xecution. By Cuſtom: a Levari-Faoias m be awarded, Hut 5 Dior, Ab- 
Sk cog en Cuſtom. = T 10. TH Ly 25 
In this Court an na Copybolder ma bei N plaint 11 the 
Nature of an Affize of Mortdaunttfter ; and y bring Recovery there 
. Writ of Falſe Judgment doth not lie; but the Remedy is by Peti- 
don to the Lord, and He for Cauſe may reverſe the N 5 


Rr "Note, | 


— 4 — Canis Pleas.” © Bxecurion is: enly ** Paare and « Linh, 0 5 
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1490 Au Inſtitute of the. _ Book IV. 


Note, That Actions are ſeldom Enter d in this Court-Baron, for 1+ 
is kept not Above Twice in the Year. Whereas It was at firſt In. 
tended that They ſhould be Held Every Three Weeks. 
A A Common Recovery may be had in this Court, If the Cuſton 
of the Mannor can ſupport it. 
4 Rep. 26. 2. h The Copyholder's Court, (or Caxftomary-Court, To be held 
18 Rep. 17, upon ſome Part of the Manor) is for Making Voluntary Grants upon 
r Inft. 58. . Eſcheats and Forfeitures, and for Grants and Admittances upon Sur- 
1 Roll. Abr. renders and Deſoents on Preſentment of the Homage or Jury. The 
27½%½oq Homage. may Enquire of All Perſons that owe Suit to this Court 
and make Default, and Preſent their Names. It may Enquire Of the 
Death of Tenants after the laſt; Court, and who is the next Heir, 
c. of Fraudulent Alienation: of Lands to Defeat the Lord of 
His Profits; Of Rent, Cuſtom or Service withdrawn ; Of Lands Con- 
cCealed or uſed without Licence of the Lord; Of Eſcheats and For- 
feitures; Of Encroachments on Any of the Lands of the Lord with. 
out Licence; with-holding Court-Rolls, Rentals, or other Evidences 
appertaining to the Lord; Of Mortmain; Letting Copyhold-Land 
for a Longer Time than a Lear and a Day without Surrender, un- 
leſs It is by Cuſtom that one may let for Longer Time; Alienati. 
ons of Copyhold by Deed; Cutting down of Trees by Copyholder 
without Cuſtom or Licence ; Copyholder ſuffering His Houſes to 
Decay and not Repairing Them; Of Surrenders by. Copyholders af. 
ter the laſt Court to the Uſe of Another, and not brought into 
Court; Of Suit not performed at the Lord's Mill by Reaſon of Tenure; 
Of Waſte by Tenant for Life in Houſes, Lands, Woods, Gardens; 
Of Fiſhing, Hawking or Hunting within the Liberty of the Lord 
without Licence; Taking away Swans or tlieir Eggs. The Homage 
may alſo Enquire of Surcharge of Common with Commonable 
Beaſts, or of putting Beaſts into the Common that are not Common- 
able; Of Treſpaſs in the Common, or Waſte of the Lord, by Dig 
ging, Building or Encloſure ; Of Treſpaſſes in Corn, Graſs, Meadow, 
Paſture, Woods, Hedges; Of Chaſing Cattle into the Manor, and 
Rechaſing them; Reſcous and Pound-Breach; Removing Mere- 
Stones or Land-Marks; Of Bailiff, and Conſtable or Hayward, neg- 
12 Div. lecting His Office; Of By-Laws or Orders not obſerved; i For a 
, Court-Baron may make By-Laus by Cuftonr,-as well as a Leet; and 
„ 0 Penalty upon che Breach ef à By-Law; which cannot be A- 
feer d; for a Penalty differs from an Amerriament. 
= In this Court there need not Any Freeholders.: :) 1 fr 7900 
i Coke : The Method of Pantſhmett is by E Aiepctiamemt. For Amercia- 
Comp: Cop. ments are Incident to Court. Baroäs, as wellhas to Court-Lebts: 2"! | 
 FRoll.Abr, After the Homage. Hath Preſented Oftkces; The Steward cannot 
211. Amerce without three -feerorp are Sworn to Heer or Moderate the 
1 Rep. 45+ Amerciament; and then the Lord may Have an Actich of Debt in 
Hl Ccurt-Baron for an Amerciament Affeerid, (not Diſtrain for it 
without Preſcription) for the Suitors are Judges there, and not che 
Lord, as hath been ſaid. The Lord cannot Amerce any one in His 
oyyn Court for Treſpaſs done to Himſelf. Fines are never Incident 
to Commt-Barons as. fuch: Fines are Incident to ſome Few Manors 
785 where there ard Court: Leets. [See Of Churt- Leet, at the End 
fupra. 9 75 
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A Court of Survey differs only from a Conrt-Baron inaſmuch as be- oy 
ſides the Ordinary Buſineſs of a Court-Baron, Every Tenant is ſum- 
moned to Bring into Court His Leafe, Copy or Title to His Eſtate, 
to be Survey d by the Steward, when the Manor comes to a New 
Lord, Gc. ! But this Power is to be Queſtion d. [Sec the Stat. of 1, 1:9. as, 
Marlbridge,, chap. 22. Or 52 A. Zo chap. 22, 15 Rich. 2; chap, 12. | 
16 Rich. 2. chap. 2.] + e e 8 5 


VNVIII. ® The Curt of Antient Demeſne belongs to a Manor of Of the Count 
Antient Demeſne, and is in the Nature of a Court-Baron, Held by of Aotient 
the King's Bailiff, or the Lord of the Manor, wherein the Suitors Pemeſge. 
not to be Sued out of this Court, but have Juſtice by the Writ of : laſt. 542, 
Right Cloſe directed to the Bailiff or Lord. This Privilege doth not ; Nep. 10%. 


not come into Debate. It Extends to Real Actions, or where the Ke. 
Realty of their Lands may come in Queſtion. Therefore Antient 
Demeſne is a Good Plea in Ejectment, Replevin, &r. 
The Demandant in a Writ of Right Cloſe cannot remove the 
Plea out of the Court of the Lord upon any Account; tho' the Te- 
2 ein the Plea by Recordare for ſeven Cauſes. See 
If Falſe Judgment is Given in this Court, The Demandant or 
Tenant ſhall Have a Writ of Falſe Judgment, (not a Writ of Error) 
& FS 0 EU CTRGGCT TS ont He 
Lands in Antient Demeſne may be Extended upon Statutes and 
upon an Elegit; becauſe the Title of the Land is not directly put in 
_ Plea in the King's Courts. Regularly All General Acts of Parliament 
: _ 8 Demeſne. [See Of Eſtates in Antient Demeſuc, 
Z...... é: 
A Fine e in the King's Courts makes it Frank-Fee, until re- 
vers d by Writ of Diſceit. So where the Lands come to the King. 
It is ſaid that a Fine Levied in Antient Demeſne may by Cuſtom bar 
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Where Any one comes to a Violent Death by Felony or Miſchance. of che Coro- 
He can enquire of no other Felony, but of the of 

and then Super Viſum Corporis, which no other can doo 47 71. 
I the Dead Body is buried, or ſuſfer to lie ſo long that It ſtinks ff P. U 170, 
before the Coroner hath view'd it, The Townſhip ſhall be amere cd. 
The Coroner may take up a Dead Body out of the Grave td view it 

for the taking of an oe if there is no Danger of InfeQion by dig- 

ging it up. If there is Danger, or if the Body is Drown d and cannot 
be hag He ought not to Proceed. In ſuch Cafes ? The Enquiry 


0 ; Rep. 110, 


of Oyer and Perminer, or in the King's Bench, I the Felony was 271. 
Committed in the County where that Court ſits. Inquiſitions of * Drau. Abr. 


. . | 1 3 | 1 210. 6 

One found Fri de ſe are Traverſable by the Ekecuter or Admini- 2 Lev. 147. 
ſtrator; the Inquiſition being Removed into the Ka ngs Bench by 22 181 
 Certiorari ; and fo are Inquiſitions in Other Caſes in Point of Of- 182, 27. 


tence. (Q.) Aale „ | 
View ofthe Body, 


? 


The Coroner: may take an D:diffinent upon Be 
as alſo an Appeal within a Year after the Death of one Slain, not 
55 e "TT > 5 alter 


2 


: | B | ; Inſt. 269, 
are Judges. It is no Court of Record, The 'Tenants have Privilege 158 TY "0 | 


Extend to Perſonal Actions in which the Title of the Freehold does 2 Roll. Abr. 


XIX. Then chart of the Coroner is a Court of Record to Enquire Or the Coure | 
the Death of a, Man, TY) =. 


may be by Witneſſes of the Felony, by Juſtices af cha Peace, Jultices _— 
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after the Stroke. [See Veſtmi 1: chap! 10. He may likewiſe Eg. 
Jduire of the Eſeape of the Murderèr; and if it is found that tho 
HW Murderer eſcaped üntaken, the by ee cannot, Fraverſe ſuch 
Eſcape; and if a Fugam Hecit is found before the Coroner, It]; 
| not Traverſable. ee IU. * e big 

He hath no Juriſdiction of Offences committed in the Open Sa 

between the High and Low Water Mark; nor within the Y ere” ot 

the King's Court. [But ſce 4rticuli ſnper Charta, chap. 3. and 

2 Iuſt. 549, 550+. 3 Iaſt. * Rep. 46, 47. Sec alſo the 23 H.. 

ks chap 12. and Of Appeals, chap. 5. infrai\.., an oo 
Div. 5 Now as to the View of the Body. It is His Office, ſo ſoon as 
775 % He is Acquainted with the Suſpicion at leaſt of a Violent Death, to 
ſend His Warrant or Precept to the Bailiff, and alſo to the Conſtable © 
and Tithingman of the Hundred; Gc. to Summon twenty four Suf- 
ficient Men of the Four, Five or Six next Towns adjoyning; That 
at a certain Day They come before Him to ſuch a Place to Inquire 
upon View of the Body of A. &c. If the Body is Buried, It is 
to be taken up, and the Coroner is to Record the Names of [Thoſe 
that Buried it. And If the Body Hath lain ſo long That It cannot 
be judged how It came by its Death, That alſo muſt be Recorded, 
that at the coming of the Juſtices of Aſſize The Town where, Ge. 
may be Amerced upon the Sight of the. Goroner's Rolls. If the Co- 
roner and Jury are able to Enquire of the Death, then they are to 
Preſent the Manner of the Killing, whether the Party was kill'd by 
Himſelf, or Any other, or by ſome Miſchance. And the Coroner, 
to Aſſt in the Enquiry, may ſend His Warrant for Vitnaſſes to Ap- 
pear, taking their Examination in Writing under their Hands. And 
If Any one is to be 'Tricd for Felony, The Witneſſes muſt be bound 
by Recognizance to Appear at the next Aſſizes to deliver Their 
Knowledge of the Fact; and the Felon in the mean Time is to be 
committed by the Coroner. The Jury upon Oath having brought in 
Their Verdict, The Coroner..muſt Return the Inquiſition either of 
Murder or Manſlaughter by another, or Felo de ſe, or of a killing by 
Misfortune, Gc. to the next Gaol- Delivery of that County, or Cer- 
tify the ſame to the King's Bench. [See 3 H. 7. chap! uw] 
Roll. 4 For Miſmanagement in the Coroner,.(5'c. the Filing of the Inqui- 
Fe © ſition may be ſtop d, or the Coroner may be order d to Attend, and 
1 Mod. 82, Amend His Inquiſition. | If He: hath been guilty. of Corruption or 
4 Vearr. 181, Bribery in taking the Inquiſition, a Melins: Inquirendum' may be a- 
2% 2. \arded to Special Commiſſioners to take a New One, Who ſhall 
proceed vn the Teſtimony of Witneſſes, not upon View of tho Body. 
lf the Inquiſition is Good, He that: is ſuſpected to have committed 

the Felony may be Tried upon the Inquiſition, as well as upon an 
I Indictment, [See the 4 Ed. 1. 3 H. 7. chap. 1. 2 Ph. & Michaps 13. 

Vbere the Duty of a Coroner is ſet forth at large]! 
z Inſt. z, r The Coroner ought to ſit upon the Body of Every Priſoner that 
9. Dies in F.. e nen 
[cee Greenwood's Judicial and Miniſterial: Office of Coronert; and 

Hawk. Pleas of the Grown, Book 2. chap. 9.J RApnI sd n 
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By Articuli ſuper Chartas, or the 28 Ed. 1. chap, 1 In caſe of 
Death within the Verge, the Coroner of the Gounty ſhall Act with the 
ö Yo 0 7 bone £5 oth 
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By the 33 H. 8. 8 12. 6. 1 & 3. All 6 tion upon View of 
» Perſons lain within Any of the Kine” Palace or Houfes, or any 
* other Houfe or Tonſes, at ſuch Time as His Majeſty ſhall happen o 
- be there Abiding in His Royal Perſon; ſhall be taken hy the Coroner 
. of the King's Houſhold ' without the Afſiftanice of any Other Coroner © 
- of the County, &. [See Of the Court of tho Lord Steward d Of the 
King Honſe, &c: chaps 71600. 1 40 
: 75 the 31H. 7. chap. 1. Coroner 1s' bo Have 0 an Inquiſt 2 
"fan of Nur ders 730 4 d. of the Goods of the Murderer: If He hath 
nothing then "of. the" Amerciament of the Townſhip for the Eſcape, 
if there nr at Eſcape in the Day Time? ap I wy 1. e . 10. and 
2 Iuſt. 176. T. But, SHELL, 81 
r 8. hap: 7. ' When One is "San: 5 Miſadvetitute; 
The e * a ths Office e Nez, on  Pait of 


ako 5 3 g | y 
A; 


[See the 26 F: 7 6 _ chipi'n . Gade ning che Pleading of 
"Grants to an Inquiſition Return d by a Coroner. And lee Of the Co- 
ee, Book I, 12 0 7. 5 


Standard or no. [See Of the Clerk of tho Market, Book: 1. chap. 7. bet 
Of Fairs and Markets, rung 2 N 2. YO Khao __ oY _ 273, 
_— chap. 3. | b 97 


* 1 i 
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XXI. The Court of t Pic. Podere (Curia Pedis Palreriſar; I be. Of the Court 


ſhall be done as ſpeedily as the Duſt can fall from the Foot) is inci- t4 laſt. 220, 
dent to Every Fair and anke for By N of he Fair or Market 221, 231. 
{ſhall pa. tf Coby 
lt is a Court of Suren to Per before the Sandes of the 10 Rep. 73. 
Court, who is the Judge chere; for there are no Suitors. een 5 
As to the Juriſdittion. RET 0:5 eDAiel 2, 


1; The Qauſs af Action (foro Contract Slander: or Whury)! muſt 


or Märket, nor After the Fair or Marketi1 2 It muſt be for ſome 
Matter Concerning the ſame Fair or Market; and Done, Complain'd, 
Heard and Determin d the ſame Day. 3. It muſt be within the Pre- 
einct of the Fair or Market. 4. The Plaintiff muſt talte an Oathiac- 
cording to the 17 Ed. 4. chap.” 2. 1 Richagachap. 6. ¶ That the Con- 
tract, Gc. was made during the Lime of the Fair or Market, and 
within the: Juriſdiction. But that Concludotli mot the Defendant in 
Pleading tothe Juriſdiction. The Trial is N Merchants and Tra- 
e in "he Fair, and the Juul Againſti the Defendant ſhiall 
be Quod: Amercietare. A Writ of E rror ies upon! an 2 
| Judgm ent! 01 55591020 3; on 's . A T 21. iL vom i ©? 
But 8 is Grwwin out of Uſe. 2vaomA yam yasl, © 
There may be a Court of Pie-Powiders:by:Cuſtorh'or Pwſcriptieg 
u without Fa air or Market ; which may Hold Plea of Obligations, by 
Preſeri ption. 


| FR — 44*V;5C.: a as 545. 
————U—äb — —— > — 2 | 
= 


3 


p 4 MR ä N nn 0 F 5 XXII, | 
Wini neee 11 2 W 00 arne nens 
1 — * nn 


XX. "The Court of the f dirt 0, the Mather: is to | Wege of Ofihe Court * 


weights and Meaſures, whether They are according to the King's us Og 


icauſe for Contracts and Injuries done in thè Fair or Market Juſtice 4055 t Dic-Pows. 


Ariſe/ in the Fair or Market, and/not before, nor in a Former Far 


« 4 Iaſt. 272: 
IR Roll. Abr. 
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Of the Court XXII. The Churt of the Commiſſiiers of * Sewers (from Server, a 
of the Cotn- Paſſage or Chanel for Water) is By Commiſſion under the Great 
e Seal according to the 23 H. 8. chap. 5. where there is a Form of 
* 4Inft. 255. Their Commiſſion and Of their Oath. This Commiſſion is Granted 
by the Lord Chancellor, Lord "Treaſurer, and The Two Chief Ju- 

ſtices, or Any Three of them, whereof the Lord Chancellor to be 

One. This Commiſhon may laſt Ten Years, unleſs Repeal'd before 
that Time; And All Laws made by Vextue thereof ſhall continue in 

7 Force one whole Year after the ſaid Ten Years; and the Juſtices of 
b the Peace of the County have Power to Execute the Commiſſion and 


the Laws for that Year, unleſs a New Commiſſion iſſueth forth in the 
mean Tones. es he | 3 MOSS © e 
By the 0 Jac. 1. chap. 14. AII Walls. Banks, Ditches, Sewers, 
 WWater-Courſes, Bridges, &c. within Two Miles of London Fall- 
ing imo the River Thames ſhall be Subject to the Commiſſiomers of L 


Sewers. - 


7 10 Rep, 'Their.Y Buſineſs is to Repair Sea-Banks and Walls, To Survey 
„Rivers, Publick Streams, Ditches, Bridges and other Defences by the 
% Coaſts of the Sea and Marſh-Grounds. But T hey cannot Intermed- 
dle, unleſs in Caſes where there is a Publick Prejudice. For if They 

Decree a Stream to be ſtraitned, ſa that the Meadow of a Particu- 

lar Perſon is Overflowd ; An Action will lie. Neither can They 

make a New River, or Try New Inventions at the Charge of the 

Rep. 16e. They may make a Tax or 2 Rate according to the Quantity and 
1% Rep. 139, Quality of the Lands and Rents at their Diſeretions, upon All that 
198 are in Danger; even where one ought to Repair and is not Able to 

do it, wo Sor Fault was in Him by Reaſon of the Extraordinary 

Rage of the Waters. And if Any Perſon refuſes to pay it, The 
Commiſſioners may Grant a Warrant to Diſtrain His Goods and Sell 

them. Lands alſo may be Sold for the Tax or Rate. © | 
I bo By the Act the Commiſſioners have Authority to Do ac- 
„ Rep. 160, cording to their Diſcretions, à yet they are bounded by the Rule of 
2 Inft.g6, Reaſon and Law. For Diſcretion is to Diſcern betwixt Right and 
mm n dd fon} JOTHoeA 
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. By the 5 Ann. chap: 10. Ary Six. of the Commiſſioners may Decree 


See the 7 Aum. chap. g. For Giving the Commiſſioners of Sewers 
of London the ſame Powers as Commiſſioners for Counties Have. 
I The Commiſſioners may Proceed by Jury, View and Diſcretion, 
bound by the Rules of Law, to enquite of Any Annoyances, and 
to Remove Them, To Enquire who Have neglected to Repair, Gt. 
and the Jury may Amerce for Neglects. The Commiſſioners may 
puniſh by Fine for Contempts in Court, or where their Officers 2 / 
%% ETC oo mot intro ore ²˙¹ ͤ⁵˙w̃. ˙ Zb 
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.1 {®/Diſererio ef Diſcernere per Legem Quid ſs Fuſtum, 2 luſt. 56, 298. 
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Chap. 1 1. Laws of England. 


lect 0h Duty 6c; yt POR cannot deten for Diſobeying * | 
Orders, as They may do for a Contempt in Their Preſencte. 

The Decrees muſt be cortifiod into Chancery to have the King's Af- 
_ ; Otherwiſe. They. are not Binding. [Sce- the 23 H. 8. chap. 5- 


8 


4 Elis. chap. g. b But the Commiſſioners and their Progeedingsare ta Vent 67. 


Sab ect to the Juriſdiction of the King's Bench, mart ws 
Clauſe in the Statute of the 13 Elis. chap. g.] 


XXIII. For the Court of Commi 5; ſhoners upon the. gun of Ot che Court 
Ban pte See Of Hankrupti, Book 2. chap; ae 5 of che Com- 


„ F maiſſioners of 
© Bankrupts. 


XXIV. The cburt of Comm ſſonert for 5 0 of Witmeſ- Ofthe Goure 
| ſes i is by Vertue of a Commiſſion out of the Chancery,  Entehequer os tu Ha- 


ners to Exa- 


cor Dutchy, of Lancaſter, in Caſes of Equity, to Examine-ſugh WR mineWitnef- 


neſſes as ate not Able to come to be Examined, or that Live Re- fer. 
mote from the Court. The Commiſſioners are named by both Par- , Rep. 70, 
| ties in Suit; yet they ought to be Indifferent and Endeavour to Find 217. 
out the Truth. For this] End They are not bound to the Letter of 
the Interrogatory. They ought not to Diſcover to Either Party, or 
to any Other, the Depoſſtions, or any Part of them, before Publica- 
tion is granted by the Court. Neither, after the Examination is EE 
begun, ought a Commiſſioner to confer with either Party to take 
New Inſtructions. If He doth, an Information will lie againſt him, 
and He may be puniſhed by Fine and me "__ the 12 50 
neſſes Have been Examined. Beis =» 


XXV. 4 The Poreſt-Courts were Inſtituted for the Government of 8 


the Foreſts,” A Foreſt has been before Deſcribed. {Ser Of Fireſts rcp, 


Book 2. chap. ©" 

Tbe Laws the Foreſt are eſtabliſhed, n As of Parliament 4 b 314, 
and for the moſt Part are contain d in the $taxute Of Charta de Fu- 319 
reſtd, 9 H. 3. chap. 1. and Ordinatio. de Foreſts, 24 Ea. 4. {See thoſe 
ne at la el, 

I ſhall 7 the ofen of the P Fore, 00 the buen Courts 
| belonging to a Foreſ. 1 

1. Of the Officer. Bui "Pipe 

The © Chief cer i in 3 1 from 3 One * the 4 Inft, 291. 
Foreſts on this ſide the River Trent, the Other beyond Trent) are 
8 by Letters Patents under the Great Seal. [See tag! 27 E. 8. | 

22 Ne arder isn Miniſterial Officer, bete Office. jato ** the t F. N. B. 


whole Fore , to certify All Treſpaſſes and: All Offences concerning 1473. 
the Vert and Veniſon. Vert is every Thing that grows and bears; inſt. 297, 


Green Leaf within the Foreſt that may cover. a Deer. 5 Feniſon (a 1 OD. 
 Fenations) is 
Deer, Wild-boar ales: He is alſo to Certify all Defaults of 
Officers of the Foreſt. -He cannot Preſent any Thing but upon 
His own View. ppointec either by Letters Patents of the 
Ser by the Chief e or to be choſen by Writ to the 
31 Hor M3. 410997. a6 6) | 
The b Perderors = darts & Fi 56; Vert) are Officers whoſe » 4106. x94, 
Chief Buſineſs is to look to the Vert or Green. They are Judicial 293, 317. 
Officers Choſen in full Connty by Force of the King's Writ, as * 
may 


< 4 Inft. 27 8. 
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any Beaſt of the Foreſt fit for the Food of Man ; as * +15. 316. 
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k Inſt, 7 | 
| "og ao ” the Purlieus into the Foreſt, and to Preſent Offences within the Pur- 


* 113. 


m 4 Inſt, wk 


8 41a. hg. 5 
| ys 


* 4 Inſt. 279, 
298, 308. 


„ 4laſt. 20. 


| A Inflitute | "Y the Bock W. 


may be Belege by Writ. They are to 8 the Laws of the 

Foreſt, To inrol Attachments and Preſentments of Treſpaſſes of the 

Vert and Veniſon, and to do Right and Juſtice. There are com. 
monly Four Verderors in each of the King's Foreſts. 

i 4 Inf. 293 1 Apiftorr are Thoſe that take Beaſts to Agiſtment (i. e.) To De. 

paſture within the Foreſt, where there is any Pannage or Pawnage 


(i. e.) Maſt of Beech, Acorns &c. Theſe Officers are conſtituted by 
Letters Patents. 


. Fbreſters are Woodwards and Watchers over the Vert and Ven iſon. 
hey are 


reſt 8 Their . 8 
k Rangers are thoſe who are to Rechaſe the Wild Beaſts from 


lieu and the Foreſt, Cc, But where there is no Purlieu, there are no 
| Ran gers. [See Of the Purli eu, 'Book 2. chap. 2. under oe; Tit. Pr 
reft, and more at large 4 Inſt. 303, 304, 305. ] 
Al Bedel (Bedeau, A Bailiff or Apparitor) is to warn "the Com 
ty, Execute Proceſs, u make ee Proel nN as well within the 
Courts as without. 


— Officers ot the wo oreſt wall not e be Som on m Juries 0 out t of the 
6 OP Foreſt 1 


2. Of * ins. 110 25 


There are 2 e ; of which We (vi). The chen I 


of Attachments, IANS, and . are Tnci dent to a 
F — i | 


— 


S% 5 


is to be kept before the Verderors every Forty Days throughout the 
Tear, and is Therefore call'd the Forty Days Court. This is a Court 
of Record, At this Court the Foreſters bring in Attachments and 
PreſentmCnts of Offenders Againſt Vert and Veniſon ; And the Ver- 
derors do Inroll the ſame. But this Court can only Enquire and 
not Convict. No Man is to be Attached by His Body. for Vert 
or Veniſon, unleſs He is taken in the Act within the Foreſt; 
_ otherwiſe The Attachment malt. 7 he, his ne 185 7 Ri ra 2. 
chap. .! en e e e RY LIM Z 
2 The Court of LE Record, 7 e of b Dees hs Holden — 
Third 805 for Expeditation or Lawing of Maſtiff Dogs. [ See 9 H.. 
1 6 
| Dog are to be a in the Pot. 


By 5 4 a "II 3 * At TI | 51 Inv 
55801 4 5 71 14 ei 3 71 * 


145 4 . C4 28 . 307 8585 
is The Court of P Aran cm; * (em Schein, in 
Fu a Coun 


try Swain, and More or Cemote a Court) is a Court or 

Record to be Holden before the Verderors as Judges by the Stewafd 
of the Swainmote, thrice in the Tear. [See 9 H. 3. cbap. 8.] The 
Foreſters ought to Preſent their Attachments at the next Swain 
mote-Conrt/ and the Freeholders within the ; gy are to Appeat 


1 Crompy at the Swainmote to be upon the Inqueſt or It may 1 ED 
137 105 . —- quire of: All Thoſe that owe Suit to it; Of 4 3 (from z harrer, 


To Grub up) or Wood- Ground converted to Tillage ; Of Purpreſturłs 
Encloſures and. Encroachments-within the Bote, Of Takng * 


to Preſent All Manner of Treſpaſſes done within the Fo 


55 _ 155 Court of 1 n Lads; or The eise Chat; 3 wad 


Expediturion is Deft(Rd: of mn. Pele, becauſe the . 
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for Iron, co the Prejudice of the Commoners; Of Levying Mills, 
Houſes, G. without the King's Licence; If there are more Poreſters 

or Walkers within the Foreſt than Uſualz Of Oppreſſtons and Extor- 
tions by Officers; Of Surcharging Common, or of Thoſe that put in 

the Common more Beaſts than they ought; Of Burning Heath ot 
Fem's Of Mowing ſeveral, Land by: Foreſter; Of Cutting Vert ot 
Felling Woody « the Abuſes Concerning Pannage or Pawnagez Of 

Hunting vr-Deſtroying the Deer, Fox, Hare, Coney or Any Beaſt or 
Fowl of Warren without Authority; Of Hunting in the Purlieu with- 

out n Of Agiſtments, Rents, Go. {See Grompr. Frm. 180, 
238K OS Þ47 d pogo ni bum; 6 1 

1f at che Swainmote I  Preſentment of the Foreſters is found 

True by the Jury concerning Vert or Veniſon, The Offender ſtandet ng 
thereof Convict, 7. and cannot Traverſe the ſame. > | !.- * 4 Inft. 296, 


39 
„ 


4. The Curt of Chief Fuſtice, 7+ 


} . 


is a Court of Record, and Hath Authority and Zari/diction to Hear 58, 319. 
and Determine; by Themſelxes or Deputies [See 32 H. 8. chap. 35. 
_ all Pleas and Cauſes of the Foreſt, Parks, Chaſes and Warrens within 

= the Foreſt; as well concerning Vert and Venifon, as other Cauſes 
bwWhatſoever within the ſaid Foreſts, Parks, G. * The Juriſdiction w « Toft. 375. 
is Local, Extends not to Out-dwellers, [See 9 H. 3. chap. 2.] and 


therefore a Receipt of & an, Offender in Hunting, <c. out of the Fo- 4 Inft. 290, 


Lear, and is te be ſummoned Forty Days before the Sitting; And 
then it may Hear and Determine All Treſpaſſes, Claims of Privileges 
and Liberties within the Foreſt, Claims of Leets, Hundreds, Felons 

Goods, Waifs, Strays, Fugitives, Cc. It may proceed upon the Pre- 

ſentments or Verdicts in the Swainmote. See g H. 3. chap. 16.] It 


may be Summon'd to be Held within the Foreſt; Y but Afterwards ? : Roll. Abr. 


the Chief Juſtice may Adjourn it to Any Place within the County. $34: 


e 5 b F 28 8 a | Ci ; [ * 
He may 'Take a Recognizance in Any Place. 2 Here a Prefentment * , lat 29e, . 


may be 'Tray erled, _— It. is found but by One Jury, © 
Ihe Proceedings are de Hora in Hnram, and the Defendant muſt 
plead preſently. If there is an Erroneous Judgment at the Juſtice- 


Seat, The Record may be Removed by * Writ of Error into the * 4 laſt. 297. 


or Indiament found by the Jury (and not found in- the Swainmote,) 291. 


"King's, bench (Ghich Court is above All Fyres) and be Remedied 


A Pele Committed within hd Porch walt be in 


i 


| gs | | quired, Sc. 0 + laſt. 317. 
before the Judges of the Common Law, not-before the Chief Juſtice 
of the Foreſt.) [See Manemood Of Foreſt Lows, per Tor.! 


N 1 7 
* 


SH OF Mn 19: 397; IC ON) OBS GW 7 note i E 

- By: the 34 Ed. 1. Stat. 3. chap, 6. 4 he. Fuſtice, or tis Depaty, 
may abe Hints and Amer cnaments tor Treſpaſſess: + ot] A Gn 
Hp the 5 Georg. chap. 15. If Any Keeper or Qffcer of any Foreſt, 
cee. Gall be Convitted for Killing vr. Taking ata Any Red or Fal- 

low Deer, or being Aiding therein, without the:Owners Conſent, He 
Mall forfeit 50 J. for each Deer, to be levied by Diſtreſs, &c. For 
M Ae 811 Pan 


{ 


his Court may Enquire and Convich, © but. cannot Give Judg- 4 tot. . 
ment. Therefore a Swainmote without a Juſtice-Seat is of no Force, Sulf. 26. 


ite in Eyre: or Fuſtice-Set, loft 291, 
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cleſiaſtical 
Courts. 

© 2 Inſt, 488, 
601, 602, 

4 Inſt. 321. 
4 2 Roll. Abr. 


217. 

2 Inſt. 488, 
a99 
Dav. 51,97. 


luft 303, 


Court of Convocation, infra.] 


Archbiſhops, Biſhops, ſome Doatis and Charters, chess and 
ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſſaries, 
and Officials appointed by Them) are the Judges in theſe Courts; 

and the Proceedings are in their Names, tho They are the . 


Courts. For tho Every Leet, Ge. holden by a Subject is Arr. int 
: Subject O a yr It is the King! J Court. LN 


f 1 ea 314 
315. 


Of the Ec- 
Cui tian or the Spiritual Courts) are thoſe which are Held by the 


chap. 4. 4. The Articles o 


Want of f He ſhall be Inpri ſon d for Three Nears, aud be 6 
in the cn for Two Hours on ſome ogra th in the next 


T OWN. 


XXVI. The © Eccleſi afical Courts (Curie Chriftianitatis, "TY 


King's Authority as Supreme Governor of the Church, for Matters 
which chiefly concern Religion, 4 Other Cauſes. were Given to 
them by the Favour of Princes. Theſe Courts are not Courts of 


Record. 
The Laws and Conftituti ons whereby the Church of England is 


Governed are 1. Divers Immemorial Cuſtoms, [See the 25 H. 8. 


chap. 21. H. 1. ] which may properly enough be call'd the Common 
Law. 2. Our Own Provincial Conftitutions collected by 2 nde- 
wode, and the Canons made in Our Convocations of later Times, 
eſpecially the Canons made in the Year 1603, in the Reign of King 
Fames I. 3. Statutes or Acts of Parliament Concerning the Affairs 
of Religion, or Cauſes of Eccleſiaſtical Cognizance ; eſpecially the 
Rubrichs (a Rubro colore, becauſe Antiently Writ in Re Letters) in 


our Common-Prayer Book founded upon our Statutes of Uniformity 


2 the 5 & 6 Ed. 6. __ 1. 1 Elia. chap. 2. 13. G 14 Car. 2. 
Religion drawn up in the Vear 1562, 


© and eſtabliſhed by the 13 Elix. 10 12. ( Wo, 5. " The Genera | 
Canon Law, whete All others ont 


27 the 25 H. 8. chap. 19. 6 15 Such Cunha; Conflitutions, 0 = 

ances, being already niade, which be not contrary'to'the Lanny 8 Sta- 
tutes and. Cuftoms of this Realm, nor to the Damage of the King's 

PVrerogatide, ſhall be I” ll ſea and Wa . as 1 05 were before he | 


making of hie Act. | 
The 25 H. 8. chap. 21. 14. 1. is i purſuant a to ö this 40. be of the 


By the 37 H. 8. chap. 17. AD Door of 5 Civil Fn: Manna FR | 


Unmarried, lawfully Deputed, may Exerciſe E ccleſi aft cal un faic- 
: F100, and Cenfures eres; tho a os mona £1 


\ 


C This Statute f is aſd to be in A of ch Gies 18 : 
For ther: Even 'Thoſe, that were ander the Degree of a Doctor, might 
_ Exerciſe Eccleſiaſtical Juriſdiction, ſo that in that reſpec the Statute 


mak no Alteration of that which was Dy Common Law. Leer the 
3 C. . chap} 3 6 
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The £ Juriſdiction of theſe Courts is either Voluntary or Cbrꝛtes- * 2 loft. ats, 

| tious. 1. Voluntary, or where there is no Oppoſition; which conſiſts ©* - <6 

in Viſiting Churches, the Clergy and Church-wardens of ſeveral Pa- 4 Rep. +0. 

riſnes or Diſtricts; in 1 e Sequeſtrations, Inſtitution and Anduc- 5 Rep. Ci 

tion to Benefices, Licenſes and e ee Ordering Real Compo- N 

Gtions,, Granting Probates of Wills, Letters of Adminiſtration, Let» 6 Rep. 23- 

ters ad 9 Cc. 2. Contentious, or where there is a Plain- 7 n 

tiff and Defendant; which conſiſts in Hearing and Determining the 216,249,244 

following Cauſes (0iz.) Apoſtacy, Blaſphemy, Idolatry, Hereſy, EE 

Schiſm, Breach of Faith or Perjury in an Eccleſiaſtical Cauſe, Profa- 

nation of the Lord's Day and Holy-Days, not Frequenting the Pub- 

lick Prayers, Neglect of Sacraments, Neglect of Duty in Miniſters, 

Diſturbance of Divine Service, Laying Violent Hands upon a Clerk, 

providing Books and Decent Ornaments for the Celebration of Di- 

vine Service, Rights of Matrimony, Jactitation of Marriage, Divor- 

des, Alimony, Reſtitution ef Conjugal Rights, General Baſtardy, 

Subſtraction of Tithes, Right of Tithes or of a Modus Deci mundi, 

Oblations, Obventions, Mortuaries, Penſions, Synodals, Procurations, © 

Dilapidations, Rights to Seats in the Church, or to a Place in a 

Seat, Reparation of Churches and Publick Chapels, and of Church- 

| Yards, and Rates and Accounts for ſuch Repairs, Quarrelling or 

Fighting in a Church O Church-yard; Alſo of the Bounds of : 

Church-yards, and of the Bounds of Pariſhes, If they come in Que- 

ſtion in a Spiritual Matter. 55 and See 2 Haft. 608, 613.] Teſta- 

ments and Codicils proved by Witneſſes, Legacies, Adminiſtrations, 

= Suits fot Examining Inventories and Accounts of Executors or Admi- 

= niſtrators, Simony, Inceſt, Adultery, Fornication, or Violent Suſpi- 

| cion or h Fame thereof, Sollicitation of Chaſtity, Defamations in  , Eco. 251. 

Charging with Offences merely Spiritual, Common-Swearers and 

Drunkards, Filthy-Talkers; Money upon Commutations of Penance, 

which may be ſued for in the Eccleſiaſtical Court, if Payment is Re- : 
fuſed; i Fees of Judges, Advocates, Proctors, Regiſters, Apparitors, i: Ventr. 165. 

Cc. Wages for a Curate or a Pariſh-Clerk, (Q.) Rights of Naming 
a Church-warden, a Pariſh-Clerk, Gr. VVV 


Zy the 13 Ed. 1. Stat. De Circumſpecte Agatis, 4 Prohibition 
lieth not for Penance Corporal or Pecuniary injoyn'd for Deadly 
Sin, as Fornication, Adultery, or the like; alſo 755 not Fencing the 
Church-yard, or not Repairing the Church, or ſufficiently Adorning 

it, nor for Oblations, Tithes, Mortuaries, Penfaons, Laying Violent 
Hands upon a Clerk, Defamation, where Money is not Demanded, 
ror for Breach of Faith, [ See 2 Inſt. 487, 488, 489, 490, 491, 492, 
493, for the Expoſition of this Statut] „ 
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By the Articuli Cleri er the 9 Ed. 2. chap. 1, 2, 3, 4, 5, &. For 

Tithes, (not where the Right ariſeth from the Rights of Patronage, 

nor where They amount to the 4th Part, &c.) Oblations, Obventions, 
Mortuaries, Conmutation of Corporal, Penance for Money, Typ EN 
Violent Hands 28 a Clerk, Defamation, Tithes of a Mill newly 
erected, no Prohibition ſhall be granted, 43 CLIPS 


(es For the Expoſition of this Statute. 4 Rep. 20. 2 Laſt. 619, * * 
620, 621, 622, Cc. and See the Tx a of the Clergy, 3 Fac. : 


219 ral. It Remains that I ſet 
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8 and the Anfwers to the Complaint, 2 Tuſt. 601, 60 888 604, Ge. 
in what Caſes The Eccleſiaſtical Juriſdiction is Atlowd, and in 
what Difallow'd, &c. See alſo F. N. B. 2 Roll. Abr. Tits: Prohili. 
ion,:p& Tot] - . 1 4 BC 5h eng 
| : As in 'Temporal Cauſes The King by His Judges doth Heat and 
Rep in Determine the ſame by the Temporal Laws; *ſo in Caſes Spiritual 
Cite, or Eccleſiaſtical the King by His Eceleſiaſtical Judges doth Deter 
Toft. 9s, mine the ſame By His Eccleſiaſtical Laws. Therefore Where the 
2. & b. Right is Spiritual, and the Remedy only By the Ecoleſikſtical Law, 
Sui ess, the Cognizance doth belong to the Eccleſiaſtical Court, But Wuiere 
614,618,632. the Common or Statute Law giveth Remedy (whether the Matter 
1 Mod. 132, be Tempora! or Spiritual) The 'Cognizance belongs to the King 
8 Temporal Courts; and tho? the Matter is Spiritual It ſnall b Tvied 
by a Jury; and the Court, being aſſiſted by learned Advecates in that 
Profeſſion, may inſtruct the Jury in the Eccleſiaſtical Law, as they 
uſually do in the Common Law. Thus It is, unleſs the J utiſdiction 
). of the Eccleſiaſtical Court is Allow'd or Saved by Statute, 1 Vet if 
| „ 0 the Eccleſiaſtical 'Court gives Sentence in- 4 Matten, of which nou N 
Caſe. Have Cognizance, tho' againſt the Reaſon of the Common Law; tſie 
7 Rep. 43. Judges ought to Give Credit to it, and believe it to be Conſohant to 
5 the aw ot the huren... on boo 2900] bog ebay 
Roll. Ab. So much of the Zaws and Furiſclicbion of Theſe Courts in Gene. 
rth 1. The Eceleſiaſtieal Courts partibu. 
larly 2. Their Pròceedings, Cenſures and Puniſiment s 
10 the Eccleſiaſtical Courts in particular. 2210] 00 hm: em. 
nA Inſt 322, 1. The Churt of n Convocation Of the Clergy (Aſſembled by, Ver 5 
2 Roll Abr due of the King's Writ in à National Synod)" confiſts'of the whole 
229. Clergy either prefent in) Perſon or by Pfoxies. The Clergy ef the 
Ax. Provinces of Cnuterbury and Yorꝶ do fit at the fame Time and 
Act by mutual Conſent. There is an Upper Houſe, where the Archi- 
biſhops and Biſhiops ſit; and a Lower Houſe, where Deans, Archdea- 
cons and Proctors for the Chapters and Dioceſan Clergy do fit. In 
the Province of Norꝶ Two Proctors are ſent to the Convocation: for 
Every Archdeaconry ; but in the Province of Cuntłrbury Tolohhy 
for every Dioceſe. As there are Two Houſes of Convocation, ſo 
there are TWO Prolocutors or Speakers; One of the Biſhops ſoöme⸗ 
times in the Upper Houſe, choſen by that Houſe; Another i the 
Lower Houſe, #4" there and Preſented to the Upper Houſe,» Tlie 
Archbiſhop is the Preſident, and Prorogues and Diſſolves it at theDE 
rection of the King. For the Convocation is under the Power and 
The Zariſdiftion of the Convocation may be Exerciſed in making 
Canons with the King's Licence and Aſſent, in Examitiing and Cen- 
ſuring Heretical or Schiſmatical Books and Perſons. But then an Ap- 
peal. does lie to the King in Chancery, or To His Delegates, as hat 
been lately Reſolved. It is the Legiſlative Power in the Church, 
and the Canons that are made concerning the Church with the Roa 
Cf ⁰ Gray ⅛˙Ü¹ʃT¹eT Ts 8 
Sa W ED. OS ONS Hb emen 
Mr 77 AN the 25 H. 8. chap. 19. & 1. The Cotwocation Hall he Hen 
| by, on 327 by the King s ]{rit, and The Clerg y ſhall not in their Convocations 
= # Attempt, Alledge, Claim or put in Urs am Conſtituriont or Canbns, 
ar Enott, Proumlee and Execute any ſuch Canons, unleſs they mw 
E. 1 5 „ tre 


14 Rep. 29. 


= lia; and the Probate of the Will, or Adminiſtration of the Goods of 
tha Inteſtat te, belongs to the Archbiſhe — the Province, * 8 
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tho King's" ent and Kibence to ate, "Prone? and E Wege the 
ſame; O Pain of Impri ſonment and Fine. 


This Statute? is 'Dechiratory 6f the Common Pax: 


4 tall, 323, ] 
1 17150 2 3138; i0bÞ 1 1 i 11 WO 2936 28 | 
55 the 8 H. 6. chap. 1. The Clerks of the ior,” | 
ban and Fathilies, ; Nall gap futÞ Privilege in Coming 4 2 
and Goin, a the © onions pn tb Parliament. a 


By the 2. 4 H. 8. chap. f 2. hen n Canſe, oH -Swit Hes Ps the 
King, The Parry Grieved try Appel From Iny Heel aftic F Court 
| 10 the Prelates aſſembled in 2 70 be "finally, Acre mo 

2 ant the lie. chap. - 2 n A 3 © K 2% 

u n 70 ee | 

0 47: T hd Prevogative Chats of thi Archbif we U hey 15 ah 03-7 
wy E Hosvr f (Mb. in London, P wherein f Teſtaments and Laſt » 4 tall. 338. 
Wills ate proyed, and Adminiſtrations upon the Fiſtates 3 TR od a Roll. Abr. 
= Granted, Where the Party dies 7 75 Sea, or dieth with Pro- ? FI 

* vince, "leavin Bona WMiabilia. ox 4 Bona "Nets 1 Are. when One + Can, brag 
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| Dich leaving And N At Ir Time 5 His Death of the 4 Inſt. 335. ; 
Value of "Pied. Pounds er more, Iyitig in'AndtR 4 br Prog: 


Dioceſe 
fp Juriſdiaioh ARR de Pro Tos eſices that in ef ich he lived 


and Died. If One hath a Good ood Debt upon a r Ja Eg 2 
Statiite, 'ReGognizance;' of Bond, . (for theſe'are Goods and Chat- 
joceſe, He is Wes to Have Bond Norabi- ? 


8 Dyer 305. 
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by His Prer ative; ot Sede Vacame To the Dean and Chapter, Hh 
Gwardiahs of tho \Spiitudttics: + The Bona c ar ae 5 
valued at i FIVE undd But in the Dioceſe of London, It is Ten 4 Iaſt. 335. 
Pounds by Compoſition. See Canon 93. infra.) If the penalty of: > , 
a Bond, te 4s only: of the Sum of Five Pounds, and not the Condi- 
tio, chor the Bond is Forfeited, This ought not to be taken for Bona 
Weabfh. ff the Gobdd fire undér Five Pounds or If They are A. 
bove Five Punds, and the Two Didceſes, or the 1 dictions, 8 

are net Subjekt to the ſame Archbiſhop, (viz.) when One is under 

the Archb#hoþ of Canter buy, and the ches under the Archbiſhop 3 
My, There muſt be ſeveral Probates, or Adminiſtrations, Cant 
For the Goods in each Juriſdiction." And ſo It is when 4 Privileged 
Perſon in One of our Univerſities dies poſſeſſed of Goods and Chattels 
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within the Univerſity, and alſo within a Particular Dioceſe, The Pro- | n 


bato or Adhmihiſtration, muſt de taken before the Chancel lor of the 
Unbverſity, And the ther Ordinary. If one dies in a Forrney. in A- 
nother Dioeoſ: and Hath hrore ker the Value of Five Pounds about 
Him, This is not to be reckoned Bona Notabilia, See Car, 92.| but 


the Teſtartidnt' is to be proved, ot the Achniniltration is to Mc e 
by ke wen e 707 102. 5- 22: mbb 
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By the g Canon of Janes hen: Bona Notabilis 5 to ** a 


conmretl at Five Poαπ. eat, ( abt by Compoſition at a Greater, 8 
Saur) Dif Pe. 7 : weeſe* by Peculiar” Jurifdiction within The 


Provimte,) befethaf wherein Oe Pied. N being. Decrecd. au 
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| 2 vent. 233. 


502 


* 1 Roll. Abr. 


909, 910. 


Au Inflitute of tie Book IV. 


ſaid Sum or Value, ſhall xwot be accounted 0 Have Bona Notabilia, 


I mention this Caron, becauſe © Our Law doth take Notice of it; 
inaſmuch as Probates of 'Teſtaments, and Adminiſtrations belong to 
the Eccleſiaſtical Law. oh RCV 
But The Forms of the Probates out of this Court Recite the Par- 


ty's Having Goods and Chattels to the Value of Five Pounds, or Bo 
na Notabilia, in Diverſe Dioceſes and Juriſdictious Generally; So 


that It is Inſiſted that It is ſufficient to make Bona Notabilia if the 


» 1 Roll. Abr. 
908. 


1 Cro. 718, 
719. 


4 Inſt. 335. 
1 Lev. 78. 


* 5 Rep. 30. 


8 Rep. 135. 
1 Cro. 457. 


7 4 Inf. 335. 


L By the 4 & 5 Ann. chap. 16. The Power of Granting Probate of 
illi er len is 


Party left Goods to the Value of Five Pounds in Divers Archdea- 
conries, or ® Counties or Peculiars, tho” within the fame Dioceſe, 
(On.) — Book 2. chap. 6. Of the Office and Duty of an Executor. 
For after all, if the Archbiſhop proves a Will or Grants Letters of 


Adminiſtration, when It does not belong to him to do it, It is not 
* void, but voidable only by Sentence; becauſe the Metropolitan 
hath Juriſdiction over the whole Province. Whereas if there are Bona 
Notabilia, and the Will is proved, or Adminiſtration is Granted, by 

8 Juriſdiction Part of the Goods lie, This 


0 


an Inferior Ordinary in who 


— 


is void in it ſelf without any Reverſal by Sentence, as hath been ſaid; 
becauſe the Inferior Ordinary hath no Pretence to Juriſdiction in Ano - 


ther Dioceſe. - 


'The Probate of Every Y Biſhop's Teſtament, Ge. doth on 
the Archbiſhop, tho he hath not Bona Natabilia. — ©. 


$ . * 1 « 
<4 . 


and Letters of Adminiftration of the Goods of 


Yards and Docks ſhall be Granted in the Dioceſe where They die, 
and Mages for Work done ſhall not he accounted. Bona Notabilia. 


In this Court are tried All Cauſes of Inſtance for Proving or Re- 


_ woking ſuch Wills, or for Granting or Revoking ſuch Adminiſtra- 


tions; [See the 23 H. 8. chap. 9.] And All Cauſes concerning c- 


counts upon the ſame; as alſo Cauſes concerning * Legacies be- 
queath'd in ſuch Wills. But of late ſuch Legacies are ſuffered by this 


Court to be ſued for in the Inferior Eccleſiaſtical Court, under whoſe 


of Wills and Adminiſtrations the 21 H. 8. chap. 5. and on this Act tho 


Juriſdiction the Executor Dwells. [See For the Fees of the Probate 


and Determine the Appeal. [See Of the Court of Delegates, infra.) 


2 2 Bulſtr. 


2 Roll. Abr. 
233. 


> 4 Iaſt. 337. 


By the 25 H.8. chap. 19. The Appeal from this Cours if to the | 


Ring in Chancery ; who appoints Delegates By Commiſſion to Hear 


Therefore if the Delegates Revoke a Will, G. They cannot 
Grant Letters of Adminiſtration; for their Power is to Hear and De- 
termine the Appeal. [ See Of Adminiftr ation. Book 2, chap. 6.] 

The Archbiſhop of Tor- hath the like Court. 


3. > The Churt of Arches (Curia de Arcubus), becauſe it was an- 


tiently Held in Bor- Church, or in the Arched Church of St. Mary's 
in Cheap: ſide, London) is the next Eccleſiaſtical Court. The Jud e 
is call'd the Dean of the Yrches ; tho properly the Dean of the Ar- 


ches is the Judge of a Deanery conſiſting of Thirteen Peculiar Pariſhes 


1 Exempt 
| © ; 
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ge Arcubus) is the Chief. "Theſe Peculiars are annexed to. the Offi- 
longs to the Principal Officialllu. EE OR 
The Perſons concerned in this Court arè the Judge, Advocates, 
(All Doctors of the Civil Law) Regiſters, Proctors, G. 
The Fadge hath Extraordinary Juriſdiction in all Eccleſiaſtical 
Cauſes, except what belongs to the Prerogative Court. Alſo All 
manner of Appeals whatſoever from Any 5 
lors, Commiſſaries, Deans and Chapters of Cathedral or Collegiate 
Churches, Archdeacons or their Officials, firſt or laſt; are Directed 
Hither. Alſo All Appeals from the Commiſſaries of the Archbiſhop 
the 25 H. 8. chap. 12.] But He cannot Cite Any Perſon out of 
the Dioceſe of Another, unleſs It be on Appeal, &c. [See the 23 H. 8. 
Auditor whereof Hath in all Things like Juriſdiction with the Prin- 
= cipal Official or Dean of the Arches. He has antiently been Vicar 
General of the Archbiſhop in Things Spiritual, by Vertue of a Spe- 


Principal Official of the Arches and Audience, © tho the Offices of 


and may be Given to Different Perſons. As Vicar General, He ma 

Execute by Himſelf or Commiſſaries all Eccleſiaſtical Juriſdiction in 
every Dioceſe becoming Vacant within the Province of Canterbury, 
and Viſit the ſame, and puniſh ſuch Offences as are preſented to Him. 


* 


miſſion and Inſtitution to Benefices, G õ. 


Audience. 


King is Chancery. | 


terbury, and the Judge is call'd Maſter of the Faculties. 


Reſidence * 5 


Exempt from the Biſhop of London; whereof Bow-Church (Eccleſia 


W There is ſomething like a Court of Audience kept within the Arch- 
= biſhop's Palace; but He meddleth there only with Voluntary Juriſdi- 
= Gion, as Confirmation, Election and Conſecration of Biſhops, Grant- 
= ing the Guardianſhip of the Spiritualties of Biſhops Sede Yacante, Ad- 


« By the 25 H. 8. chap. 19. 7. he Appeal from the Arches is to the 


He Holdeth no Plea of Contentious Juriſdiction. But His Power 
lies in Granting Diſpenſationt; as To Marry, To eat Fleſh on Days 
Prohibited, as Every Dioceſan may make the like Grants; [See the 
5 Eliz. chap. 5. 27 Elig. chap. 11. 35 Eliz. chap. 7. 21 Fac. 1. 
chap. 28. 3 Car. 1. chap. 43.] To be Ordained Deacon under Age; 
That the Son may ſucceed the Father in a Benefice ; That one may 
Have Two or More. Benefices incompatible, &c.' In this Court are 
Regiſtred the Certificates of Biſhops' and Noblemen Granted to their 
Chaplains to Qualify Them for Diſpenſations for Pluralitias and Non- 


2 


cialty. The Juriſdiction throughout the Province more properly be- 


ſhops or their Chancel- 
of Canterbury are made to the Judge of the Court of Arches. [See 
'The Archbiſhop of Canterbury bath His Court of Audience the 


cial Commiſſion. But Theſe Offices are uſually united in One Per- 
ſon, who keeps his Court in Doctors Commons, as Vicar General, 


eLyndewode 


Principal Official and Vicar General are Diſtinct, as before obſerved, my —_— 


cap. Fre- 


quens. v. Vi- 


carius ene · 
rails. 


I be Archbiſhop of Nbrt hath likewiſe His Court of Arches and 


4. The Court of 4 Faculties belongeth to the Archbiſhop of Cat 4 J taft. 537. 
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95 the 97 1 8. A 21. The Irbdiliop Ca 

4 | Hy he to the King, and likewiſe Licences to All others, of 
= Things that formerly Uſed to be Licenſed. Howbeir, of "Bauſes ny 
8 fed ro be Le m0 Diſpenſations ſpall = "Granrody>ithout th 
1 Ap robation of the King and Couuciun. 

1  - Licenſes of Things chere the Tau did hevenifore Extend 10 4 
* Pall be alſo od by the King's Great Seal, and mor 
b Chancery. But All Others may le Granted bythe Archbiſhop bh 

; out ſuch Confirmation, unleſs the Party deferes to Have it.' exroj['d, 

and then the Fee for the Seal ſbull be 5 S. and not above. Aud Al 
ets done by Vertue of ſuch Licences, ſbail be Good in Lato. 
This Ad ſhall not lubibit the Archbiſhop of York, nor ether" Bi. 
| Jhops, fo _— as 7 => are wont 70 do, by the Common Law or 
n i 
During rhe Vacation of the See of Canterbury, The Grardian o 
the apron N Grant Diſpenſations. | 30. e 


Ae the 21 H. 8. chap. 1 Concerning Pleralitder and danke 

„ / dence, Gc. And Of an Archbiſhop, Book 1. chap. 3.] 

* 4Inft.z38. 5. The Curt of © Peculiars of the Archbiſhop of Caanerbbry is 
Kesont ci. that which Hath a Peculiar Juriſdiction in ſeveral. Pariſhes ! in the Ci. 
Münze. ty of London and in other Dioceſes, 6. within His Province; In All 
5.19% Fifty Seven. They are called Fxempr: Juriſdictions, not becauſt 

I They are under no Ordinary, but becauſe They are not under the 
5 6 of the Dioceſe, 6c. For the Juriſdiction is annexed to the 
Court of Arches; and the Judge thereof may Originally my in nn 


Peculiars belonging to the Arc RW ag {Sep Can. . * 


By the 25 H. 8. ban 19. Appeals How later Brag, 0 | 
were before to the See of Rome, ſhall be henceforth into the Chan» 
cery, and ſhall be Determined before a nan or fem e 
der the Great Seal, &c. a) 


Note, That there are 1 Pecalicrs and B ce N as e 
as Archbiſhops Peculiars. There are alſo ſome Peculiar Eccleſiaſti- 
cal Juriſdictions belonging to the King which Walon to ſome Mo- 
naſteries and Religious Houſes. 

From 'Theſe Peculiar Courts 'The 4 peal lies immediately to th 
— King i in His Chancery. [See the 25 H. S. chap. 19.] 
There are ſome Peculiars belonging to a Ys and Chapter or 
Prebendary, Exempt from Archdeacons only. This Extraordinary 
Power was Derived from the Biſhop by Antient Compoſition. Theſe 
may be Viſited by the Biſhop in His Primary or Triennial Viſitation. 
In 0 ——4 Time an Official of the. Dean. and Chapter or W 
is the S 
From Hence the Appeal lies to the Biſhop of the Dian 
„z laſt. 338. 6. The f Confiftor3-Courts of the Archbiſhops and of the hank 
_ of Every Dioceſe are Held in Their Cathedral Churches for Frial of 
All Feelefiaſtical Cauſes within the Dioceſe. The Biſhop's Chance!. 
23 Cro.65. lor is „ 8 ſuppoſed to be Skill'd in the Civil and Canon Law. 
2 Roll. Abr. The Cauſes are managed by Proctors, a Regiſter taking the Minutes 
or Acts of Court. In Places of che Dioceſe far Remote, and Dn 
I rom 


Gom the nber $ Fase The e bins a Commilſa Come 

miſſarius Foraneus ) to Judge in. All. Cauſes within a —.— | 

and a B 15 ter. His Decrecs. h Hoi is faid to be a. Superflu- We of 

ous Officer, Lo 3011 918 Cowell - la- 
4 he ng IP of) Comm Right the) Power of Inſtitution into forp Blount 7 
Benéfices, of Diſpenſing in Common Gaſes,” and of a Primary and Fs g= 

Triennial Viſitation over His whole Dioceſe. Theſe He Exereiſes in ß. 

Perſon or 1885 _ Chancellor, 185 of a Bi my Book 1% 0 


25. 3. ] 
c 70 Ig el, * 
9! V7 the bh = 8. ichen 1 2, Fre the Biſhop 72 Nie Ihs ebe, 


br Commſaty, The e is * 2b n e of Either Province 
Ralpelkiee ENA i 1 ee N ff e In 
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Glls Je =1 Co 13 2 
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805 {566 on the. 3 of) foms Deans and: Chapters Book 5 
&; ESDO 0 ah 1 0mm Svnlgd Deli 

2 The. Chur of the Archdentor is the mals Infetior Court and * aft. 339. 
* Holden in-ſuch Plaecs as the Archdeacon, kithler By Preſcription or 

Compoſition, hath Juriſdiction in Spiritual ur e e n 


within his Archdeaconry. grog“ dee e 
The Me ge of This Court is call'd the C enk 9 a * 94 6 * 
The Archdeacon (or the Official in His Nanie) may. Viſit alk - Y 
4 (and Cuſtom T wice in a Year) the Clergy = Laity within 1 


lis juriſdiction. He "loom monly Hatch the Power of Granting Li- ll! 
= cecnſcs and Faculties, Probate of Wills, and Power of Granting: Let. 'W 
= ters of Adminiſtration, either Concurrchtly with the Biſhop, or Ex I 8 
dluſtvely. : He has the Cuſtody and Sequeſtration. of All Vacant Bene- 
=  fices, and the Right of Induction of all Incumbents, G c. But Theſe 
= : Powers are uſually Transferr'd to His Official by Patent. al 247 | * 
= It is Queſtion'd;, Whether an Archdeacon, as an Archdeagon, Hath 

any Original Juriſdiction; or Any Julien without T ine: By Pre- 
n or Covenant? [See Of een Book. roch. 3 1 


L { | "il F Ia 5 42 . ; 1 


” 


"By? the 24 H.8. chaps! 12. Hun the W e 4 Contk 7; he Ap- 
gell is to dhe Biſbop or Dioceſan. But whent the Cauſe is commen- 
ced before an Hr Ne of Any Archbiſhop-or His Commiifſary, The 
Appeal muſt. be to the Court of Arches. From thence to the Arch. 


_ biſhop u ben 1 me FE 11185 OP py 6 the Srl in Gat 
Cory. F 1 55 3 4 
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8. The Court bb Welz ates sf call'd Wut We 3 are * 4Iaft. 339 
| Beide rd and ſit by Funde of the King's Commiſſion under the a 
Great Seal upon Appeals to the King in Three Caſes. 1. When a 
Decree or Sentence is given in an Eccleſiaſtical. Cauſe by the Arch 
biſhop or Any of His Officials. 2. When Any Decree or Sentence is 
Given in Any Recleftaſtical Cauſe in Places: Yoo or "Peculiars, - 
delonging ko che King or to an Archibiſhop. © 3. | en a. Sontenee is LY 
Given in tho Court ef Admiralty according to e Cuil Len. Le 
the 25 Th 8.. chap. roms Elis. e Fel: X HR yo T6194 
at If the Dele gates in Ecoleſtaſtical Cauſes are Spiritual Werbas, ! IT 3274 
may-þroboed. 20! — "RE If They are 85 dugmey, 
tho Fault i is not in the Law, but im the Nomination. 
Wette, Piat All Speale from a Diffimirive Sentence muſt be with- 
in fiftocti Days by the 24 H. S. chap- 1 2. 23 H. B. chap 1p. But 4 
tt. A - 
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dos An Inſtitute of the. Book IV. 

he Appeal is from an Iaterlocimg Decree,” It ought: to! be made 
a 1 within Ten Days the Canon Law. , DN BY ( EX, AT WL | 5 LA 
" 4 Inft. 341. Appeals from a Sentence given in the m Cort:of Chivalry, or Court 
= Martial, in a Cauſe of Arms, are not By Vertue of theſe Statutes, 
if | W 4... Od Of the Gurt of the Conſtable and Marſhal, Aute. JO. 1 U 
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 ",Inft. 341. 9. There is a Court of *:Commaiſhoners of *Review ; Which Com- 
1 Cr0-571-, miſſion thę King may Grant as Supreme Head. to Revidw.the Diffnj- 
| tive Sentence in the Court of Delegates, . notwithſtanding the 24 H. 8. 
chap. 12. and the 25 H. 8. chap. 19. For there are no Words in Thoſe 
Statutes to Reſtrain Him; and the. Pope, as Supreme Head by the 
Canon Law, uſed to Grant a Commiſſion of Review aftet ſuch a Dif 
finitive Sentence. See the 26 H. 8. chap. 1. 1 Elis. cha .] Beſides 
a Commiſſion of Review may be Granted; becauſe tho' the King 
Grants Juriſdiction in: Eccleſiaſtical! Ciuſes;toiHis;Subjetsiby Vertue 
of a Statute, He does not Deprive Hiinſelf of His own Original Power, 
2. The Proceedings and Punifhments in the Eccleſiaſtical Courts 
are Different from the Proceedings and Puniſhments in the Temporal 
Courts, and for Different Ends and Purpoſes. Therefbrediſhall give 
ſome Account of Them. 3 CCC 
As to the Proceedings in the Eccleſiaſtical Courts. Ad 


1 


- 


The Proceedinge in the 'Temporal Courts are according to the 
Common and Statute Laws. [See chap. 4 & F. usted. ] But the Eocle- 
ſſiaſtical Courts Proceed according to the Courſe of the Civil and Ca- 
non Laws, By Citation, ¶Sce the 23 H. 8. chan. .] Libel or Articlas, 
See the 2 H. 5. chap. 3. and 2 Iuſt. 616.] Anſwer upon Qath, Proof 
Hy Mitnaſſer and Profumptions, [See 2 Inſt. o. 1 Ventr. ag 1. In what 
Caſes one Witneſs ought to be Allow d.] A Diſſinitiuę Santencs with- 
cout a Jury; and after that for Contempt of the Sentenne By Excom 
muni cution; And if the Sentence is diſſiked, By Appeal... 
An Appeal (Appellatio) is a Removing of a Cauſe in an Ecoleſiaſti- 
cal Court to a Superior Eccleſiaſtical Court. Hereby the Sentence is 
ſiuſpended, till the Appeal is Heard and Determined 

4 Inſt. 340. © All Acts done after the ſaid Appeal in Prejudice of the. Appel- 
2 Roll. Abr. Jant are to be Reverſed. And tho, One is Excommunicated While 
the Appeal is Depending, He may bring Actions at Common Law. 
For the Force of Fheſe Words in a Commiſſion: (oi. Ag pellatione 
Remota) See the 4. Iuſt. 340.) and Concerning Appealꝭ, 4 Taft. 338, 
340, 341. It is ſaid that an Appeal is a Natural Defence, and cannot 
de taken away By any Prince or Power. (../ 

In Criminal Cauſes The Proceedings of the Ecelefiaſtical Cqurts 


are By Inquiſition or ex Oficio Mero; or By Actuſation or em 0 


od Vo n 


Promoto; or By Denuunciation or Preſentment of Church:wardens, in 

Nr = Gc. [See. Clark's Praxis In Curits Eccleſeafticis. Lit. 

3106 Ge k-19 wm font wht Nos. e eee 

3 As to the Puniſbments in the Eocleſiaſtical Courts. 

? 2 Iaſl. 612, + P The Temporal Courts inflict Pami ſinnent upon the Body, or by 
DPeecuniary Mulcts, or By Forfeiture of Lands and Goods, But the Bo 
cleſiaſtical Courts inflict Cenſures and Puniſhments pro ſalute Anime 

and to Reform the Inward Man. The Eccleſiaſtical Paniſhment stare 
Purgation, Publick Penance, Excommunication, Iuterdict, Suſpem 

ſion, Deprivation and Degradation. | s. 

1. Purgation is the clearing One's ſelf of a Crime, Whereof He is 
Generally Suſpected, and of the ſame accuſed before a Judge; 998 

i: 2 „ | el 
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on a Common Fame of Incontinency,' c. If the Party Denied the | 
Fact, The Judge enjoyn'd Him Purgation or to clear Himſelf by His | 
own Oath; [See lafra\ _ the'Oath of Four, Five or Six Credi- 
table Neighbours (more or leſs). The Oath of the Perſon ſuſpected li 
was to aſſert His own Innocency, and the Oath of His Compurgators i 
that they BeHeved what He {wore to be True. If He Purged and i 
Cleardd Himſeff after this Method, He was to be Diſmiſſed and De- bi 
clared Innocent. If He fail'd in ſuch Purgation, by refuſing to make 9 
Oath of His own Innocency, or could not find the Number of Com- 9 
purgators enjoyn d, HE was to be puniſhed by Publ ex Pena, 65 if. Wi 
He had been duly Convicted by Confeſſion or Witnefles. Mager of *:Inft2g4b. i 
Law by the Defendant and Eleven of His Neighbours, is ſomething . | 
By the 13 Car. 2. chap. 12. 1t ſpall not be lawful' for Any Perſons iN 
Exerciſing" Spiritual or Eccloſiaſtical Juriſdiction, To Tender or Ad- V 
miniſter unto any Perſon the Oath et Officio, or Any Oath, whereby f 
He may be Charged or Compellcd to Confeſs, or Accuſe, or to Purge 9 
Himſelf of Any Criminal Matter or Thing, whereby He or fhe may be NM 
liable to Cenſure and Puniſhment. See the 16 Car. 1, chap. 11.) F 
So that by This Statute the Oath as to the Party Accuſed is taken | 0 
Away. But this is only as to that Part of the Form and Method of "Mt 
Purgation ; for the Statute breaking in upon the Canon Law; or an 1 
Eccleſiaſtical Cuſtom, cannot fairly be Extended further. Here is 1 
ſtill a Legal Purgation left, tho not the Canonical. For It Remains „ 
that the Party Accuſed ſhould Declare His Innocency without Oath ; | 
and that the Compurgators may ſtill ſwear as to their Belief that | 
what He /ay's is 'Frue or Falſe. 'Tho' ſome maintain, the Oath being 1 
taken away, the Foundation of the whole Proceedings, That All the 1 
Proceedings Of Purgation upon Common Fame do fall too = 
But ſubſequent Practice, fince the Statute, at Archiepiſcopal, Epiſ- j F: 
copal and Archidiaconal Viſitations, (Contemporary Expoſitions upon | 


the Meaning of the Statute) ſhews the Contrary Opinion of 'Thoſe 
that could beſt Judge of the Intent and Deſign of our Legiſlators, Be- 
ſides, if This Branch of the Eccleſiaſtical Diſcipline ſhould be taken 
away, and Common Fame is of no Force to ground a Proſecution, 
Many Shameleſs Lewdneſſes, and Scandalous Immoralities muſt go 
unpuniſhed, and be ſuffered to Reign and Triumph. Ideo Onere. 
f in a Penal Law The Juriſdiction of the Ordinary is Saved, a * » loſt. 657, 
Clerk or a Layman ſhall not be compell'd to take an Oath; becauſe 658. 
It may be an Evidence againſt Him at the Common Law upon the 


/ 


Penal Statute. 
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2. Publick Penance is a Puniſhment impoſed for a Crime by ſtand- 
ing in ſome Publick Place, and making an Acknowledgment of it, to 
ſatisfy the Churchyfor the Scandal given By an Evil Example. In the 

Caſe of Inceſt, Adultery, (5c. the Sinner is uſually injoyn'd- to do Pu- 

blick Penance in the Cathedral or Pariſh-Church, or Publick Mar- 

ket, Barefoot and Bareheaded, in a White Sheet, and to make an 

Open Confeſſion of His Crime in a preſeribed Form of Words, Go. 

For Smaller Faults a Publick Satisfaction or Penance is to be made in 

the Court, or before the Miniſter and Church-wardens, or ſome of 

the Pariſhioners; as in Caſes of Defamation, Go. Ades. 
. Penance 


_ 2 8 1 
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Penance may be changed into a Fine, or Sum of Money, to he 

_ *3Inft. 150. given to Pious Uſes, which is call'd Commuting. But the Judge 
+Inft. 336. ought not Directly or Indirectly to take any Thing hereof to His own 
Uſe, or for the Aſſeſſment thereof, or Entring the Publick Act. If He 

WO Doth, It is Extortion. Quære, If He takes only His Cuſtomary Fees. 

t :Inſt.133.b., 3, © FExcommunication is an Eccleſiaſtical Cenſure by which a 
134˙ 4, Chriſtian igExcluded from the Communion of the Church in Sacred 
Rites and Privileges, and from the Company of the Faithful ; or at 

1 leaſt from receiving the Sacraments. The Firſt is call'd the Greater 
= Excommunication, The Second, (viz.) An Exdluſion from the Sacra- 
if EP ments only, is The Leſſer Excommunication, which is ſeldom put 
1 in Practice: In either Caſe The Offender is diſabled to do any Judi- 
8 | cial Act, as To ſue, To be a Witneſs, Oc. tho' He may be Sued, 
5 | But Every Excommunication doth not diſable One. For If a Mayor 
and Commonalty, or Any other Corporation Aggregate, bring an 

Action; An Excommunication of the Mayor, Oc. ſhall not diſable 

SR Them, becauſe They Sue and Anſwer by Attorney. - Otherwiſe It is 
ilnſt 1342. of a Sole Corporation. ® If Executors or Adminiſtrators are Excom- 
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cont” municated, They are diſabled to Sue as Executors, becauſe They 
chap. 15. Which Converſe with a Perſon Excommunicated, are Excommuni- 
p. 168. cated alſo. * If a Biſhop is Defendant, An Excommunication by 


* '& the ſame Biſhop againſt the Plaintiff, ſhall not diſable Him; for It 
 __ ſhall be Intended for the ſame Cauſe, If Another is not ſnewn. An 
 »Y4Ioft. 340. Excommunication Againſt an Y Appellant, while the Appeal is De- 
2 Roll Abt. pending. is void, as before obſerved. CCC 
Dr. & Stul. © If the Ordinary Excommunicates One for Any Thing where He 
Dial a. hath not Cognizance of the Cauſe, the Party hath His Action againſt 


at 5, Him, or the Ordinary may be Indicted. 3% ks 
623. In ſome Caſes Offenders incur Excommunication, Ipſo Fatto, by 


yer 255. Acts of Parliament, But It takes no Effect till They be Convicted 
1 Ventr. 146. at Law, and the Conviction is tranſmitted to the Ordinar x. 
An Ex communication is Generally pronounced for Contempt in 
not Appearing upon Summons; or, after Admonition, for not Obey- 
ing a Deeree, Gc. It is Publiſhed in the Church by Vertue of an 
» P. N. B. 62, Inſtrument under the Seal of the Court by the Miniſter; Þ and then 
5 if the Offender does not ſubmit within forty Days after the ſaid Pub- 
8 Rep. 68. lication, He may be Impriſon'd by Vertue of the Writ of Significabit 
or Capias Excommunicatum upon the Certificate of the Biſhop, Gc. 
to the King in Chancery. Upon this Writ one may have an Alias and 
Pluries; and if They are not Anſwered, an Attachment Againſt the 
Sheriff may go directed to the Coroners, Returnable into the King's 
Bench. This is by the Common Law. [See the 5 Elis. chap. 13. 
And the Excommunication and Impriſonment ſhall continue till the 
Party is Reconciled to the Church, and Diſcharg'd by Abſolution, 
and the Writ De Excommunicato Deliberando upon the Certificate 
of the Biſhop, Oc. to the King in Chancery, that the Party hath, 
made his Satisfaction to the Church. _ „ 
PN. B. 62, None can Certify Excommunication but the © Biſhop, unleſs the Bi- 
54. „ ſliop is beyond Sea, or in Remot i,; or unleſs the Certificate is by 
One that Hath Ordinary Juriſdiction, and is immediate Officer to the 
King's Courts; as the Archdeacon of Richmond, or a Guardian of 
the Spirit ualties when the See is Vacant. If the Biſhop certifieth the 
Ex communication under Seal and Dieth before It is Receiv'd, 5 18 
46S Sk 3 THE wy nothing 


to Apprehend the Party Excommunicated, and an Attachment t 


SG 7th not a ſufficient Addition according to the 1 H. 5. chap. 5. Or if 


5 


Chap. I. Laws of England 509 


wwe » 


nothing worth. But His Suceeſſor ought to Certify it. And tho' the 
Biſhop is in His Dioceſe, The Certificate of the Chancellor or Vicar 
General of a Contumacy or Contempt to the Church, directed to the 
King in His Chancery, and Reciting that the Biſhop is i Renotir; 
ſhall not be Traverſed. But the Court may inſiſt to be inform'd of 
it by Writ out of the Chancery, and not depend wholly on the Sur- 
miſe of the Party. The —_ may certify an Excommunication 
made by his Commiſſary; for the Commiſſary Acts in the Right of 
the Biſhop. But in the Certificate of an Excommunication, The 
Cauſe of the Excommunication muſt be ſpecially ſhewn or ſet forth. 
It is not ſufficient to ſay, That It was denounced For" Manifeſt Con- 
tempt, Cc. The Judges will ſee by it Whether the Eccleſiaſtical 
Court hath Cognizance of the Principal Cauſe. _ ZX 
A Biſhop Elect, after Confirmation, and before His Conſecration, 
may certify an Excommunication ; for the Power of the Guardian of 
the Spiritualties Ceaſes after his Election by the King's Conge delire; - 
and Conhiemation, ©: ore”, 3 Nees 20 . 
An Ex communication certified under the Seal of the 4 Commiſſary * 1Inft. 1344. 
or Official, will not be Allow'd. An Excommunication may be cer- 18 he 
| tified by the © Delegates of Appeals. [See Of the Cburts of the Uni- 883. 
verſities, cou t. Po. JJ nf ces or go dere r 
It the Sheriff doth Deliver Offenders Committed upon the Writ F. N B. 64. 
of $1gnificavit without” Order of Law, upon Complaint of the Bi- 
ſhop, Cc. into Chancery, A Writ ſhall be awarded to the Coroners 
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Cauſe the Sheriff to Appear and Anſwer the Contempt. 
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5 By the 5 Eliz. chap. 23. Mrits De Excommunicato Capiendo ſhall 
iſſue out of the Court of Chancery in Term-Time; and be Returnable 
in the Excommunicato Capiendo The Excommunicated Party 
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in the Significavit It if not contained T hat the Excommunication pro- 
15 ceeds 40 0 Cauſe or Cort empr of ſome Original Matter of Hereſy, 
| Refuſing to Have His Child Baptized, To Receive the Sacrament, 
To come to Divine Service, or for Error in Matters of Religion and 
Doctrine, Incontinency, Uſury, Simony, Perjury in the Ecclefiaftical 
Court, or Idolatry, He ſhall not incur the Penalties in this Af. 
(vis. ) For His Contempt in not Rendring Himſelf Priſoner upon the 
Capias, &c. [See the Act at large.) 5 48 


s So that This Statute does not Require the Capias with Procla- * 2Inft. 66. 
mations and the Penalties in other Caſes beſides the Tex Caſes men-; 11 
tion'd in the Statute, But the Court hath inſiſted That the Crime © © 


muſt be Specified in the Writ; and even in a Cauſe of Defamation, | 

that the Defamatory Words ſhould be Recited; h that It may Ap- » 2 Taft. 61s, 1 

ar to the Judges whether the Spiritual Court hath Cognizar 127. i 
pe e Judges whether the Spiritual Court hath Cognizance of, Roll. Abr. 


the Cauſe, upon which the Party was Excommunicated. i For no 883. 
Excommunication can be pronounc'd for a T emporal Cauſe, but by * Laſt. 727. 

Act of Parliament. NE 1 . 

Thoſe that Die under the Sentence of Excommunication cannot 

receive Chriſtian Burial. [See the Rubrieꝶ in our Liturgy.] 


| 
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* 
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An Infirute 1 the "Book IV. 


4. An Interdit is an Eccleſiaſtical Cenfure by which Perſon: are 
prohibited to Hear Divine Service, or to have the Sacraments Admi- 
niſtred to 'Them, or Burial; Or when Divine Service is forbidden to 
=o | be had in ſuch a Place or Places. An Interdict of 9 followeth 
all the Perſons where-ever they Remove. An Interdict of Place. is only 
bl with regard to ſuch a Ch fch or Place; and then The Perſons may 
3 6 be receiv d into another Church, but not into their Own. There is al. 
at fo a Mixt Interdict, when Both the People and the Church, „. are 
= * to this Cenſure. 
= But this Cenſure Hath been of long Time Diſuſed. = 
# 5. Suſpenſion is a Cenſure whereby Eccleſiaſtical Perſons : are for 
9 bidden to Exerciſe their Oe, or to take the Profits of their Bene- 
my fices, or where they are forbidden Both of them, in Whole or in Part, 
WW for a certain Time or for Ever. Hence It is ſaid there is a Suſpenſion - 
ab Officio or Bemeficio, or ab Officio & Beneficio. Clergymen are 
only liable to this Cenſure. But there is a Suſpenſion which Relates 
alſo to the Laity (9iz.) A Suſpenſion ab Imgreſu Eccleſia, or from 
I the Hearing of Divine Service there. ¶ See the 5 & 6 Ed. 6. chap.g.] 
1 Irregularity is a Canonical Impediment, ariſing from ſome Infa- 
wal mous Crime, or Defect of Body or Mind, To take Orders, or, if al- 45 
ready in Orders, To Miniſter in the ſame. This Cenſure is out ' 
Uſe, tho' It is Inflicted by a late Canon. [See Can. 113] 
6. Deprivation is an Eccleſiaſtical Cenfure by which a Clergyman 
is Deprived of His Benefice. | 
7. Degradation is an Eccleſiaſtical Cen whereby a  Cler man I 
is Deprived of His Orders. It is otherwiſe call'd Depoſition. A Sen- WW 
tence may not only be given for this Purpoſe, but - = Clerk may be 3 
ſolemnly Strip'd of His Clerical Habit. 
From All theſe Puniſhments Appeals may be made to Higher 
Cours, as in other Eccleſiaſtical Cafes. _ 
Thus much Of the ſeveral Kinds of Courts of the largeſt Extent, 
or of 1 hoſe that are e out the — Ne 
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Of the Several Kinds of Courts that are Particular, Li- 


mited or Exempt Juriſdictions, (vig.) Of The Mar- 


/ 175550 Of the Lord Steward, &'c. to Enquire of 
Felony By -Contederacy, Cc. Of the Lord Steward of 
the King's Houſe Concerning Treafons, Felony, 


O 


% 
: 


Jeon c. Of the Courts within the Prin- 


parry, he 


V Wales, Of the Dutchy-Chamber of Lan- 
caſter, Of the Us of the Counti es Pa la tine, O c 


= the Courts of the Cinque Ports, Of the Courts of 
mme Stannaries, Of the Mayor of the Staple, Of the 


„ e r 13338 | . 
Courts within the City of London, Of the Courts in 


- Other Cities, Towns. Corporate, Boroughs, c. Of 
the Courts of the Univerſities of Oxford and Cam- 
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HE Particular Courts and Limited Juriſdictions, or Thoſe 


which are not Diſperſed throughout the Kingdom, are The 


Court of th&Marſhalſea, The Coutt of the Lord Steward;"&c. to 
enquire of Felony by Confederacy, c. Of the Lord "Steward of 
the King's Houſe Concerning Treaſons, (rc. Of The Courts within 


= the Prixcipality. of ales, Of the Dutchy-Chamber of Lancaſter, 
= Of the Counties Palatine, Of the Cinfue-Ports, Of The Court of 
the Stannaries, Of the Mayor of the Htaple, The Courts within the 
City of London, Of the Courts in other Cities, ''T'owns-Corporate, 
Boroughs, Gc. Of The Courts of the Univerſities of Oxford and 


_ Cambridge. - + 
X Of Theſe Partic 


I. The Court of the! Marſhalſea is a Court of Record at Com- 


mon Law are always to be taken” ſtrictly. - © 


mon Law, Ordain'd to Hear and Determine: Suits betwixt 'Thoſe 


of the King's Houſhold and others within the Perge (fo eall'd 
Fired, a, Rod, which the Marſhal carries) or within Twelve Miles 
of the King's Lodgings. Tho the King goeth out of the Bounds 
of the Verge. for His Recreation, If the Houſhold continues where 
They were, This is no Removing.” When The King goeth in Pro- 


This Court is 


uldr Courts, Let It be again obſerved, That 
ſuch Juriſdictions Derogating from the General Courts of the Com- 


Chap. 2: Laws of England. «$11 


k 2 Inſt. 548. | 


Of the Coutt 


of 


the Mar- 


ſhalſea, Ce. 


4 Crompt. 


Jor. 102. 

2 Inſt. 548, 
579. 3 
4 Inſt. 130. 
6 Rep. 20, 
21. 


grels, There the King moveth with his Houſhold. [See 13 Rich. 47 10 Rep. 77, 55 


1772, 73, 74. 


tf, * 8 "4 h en 15 | . ws < e age 2 He. 
Held In Southwar k, W and Hath a Priſon belonging 8 


to it called the Marſhalſea. This Marſpalſea is to be underſtood &. 


of the Houſhold, not of the King's Marſhalſea ; for that belongeth 


to the King's Bench,” 


* 


T3 %y 1 
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* N * 
* 
— er A AAGGECa II EA EEE 
hy * 


_ as Ioſtitute of the Book IV. 


The Judges of This Court ate the Steward of the Court and 
. Marſhal of the King's Houſhold. Their Offices are for Life. Ang 


tho' the Marſhal be one of the Judges, He ſees too that the Exc- 
cution be done. 


1 As to the Fariſaitficn of this Court, It i is Settled by e | 
or, 


4 or — 


17 NM) 


. | - 1 eh 
Þy Articuli fk Cliartas, W or ihe > 720 1. The Steward 


and Marſhal of the King's ouſe. all nt Hold P yea. 165 7 
neither of Debt nor of ing s Ho or of A © Contraft 70 ot of 
Debts:and other Things of the: People bf the' fume Joſh j\ Off 


tracts und Covenants that One; of the Ning s Houſe ball. 72 
made with Another \of, the {a tou, Houſe, and 1; ir the [ame foe, of 


Treſpaſs dont e The Hou and a other * e Ne doi 
the d B. Ni 110 83 15 
e A Wn 9111 0 1110. J om. 


iS 8 N N. "my 
"Inſt. 346. m So that T hoy Th Held Plea Bus, Thr Note | 


Conte Both the 
Parties miſt be of the Ning Hoeuſhold. In ( Treſpaſſes It is ſufficient 


If One of the Parties is of the King's Houſh61d- But e the Act 
ſpeaketh Generally of Treſpaſſes, yet Trefpaſſes 7; e = 
only to be underſtood ; as Battery, Taking away Goods; hot 
Treſpaſſes Oware Clauſum Fregit, Treſpaſs and Eje&tment, IT 5 8 
_ paſs. upon t the Caſe, nor Any other Rene: Ren Fi 1 . 


* bis ! is the Proper Jain he Ger. 
and 


Action. 
For the Expoſition of this Obſcure A Ac re : furtherin tho 10 1 
74 75˙ 2 Inft. 5485 V . 0 tier 


* +4 Fi | of wy 


By the 5 Ed. 3 36 chav. 2; 80 10 ” Ed. 3. stat; 2. chap. 5 Exror * 
Hall be amended" in the King: Bench. 8 coo or '0 


1 vg Court of the King's Palace at . was ere * 
King Charles the Firſt by Letters Patents, and made a Cou 
of Record; the Liberty whereof Extends Twelve Miles round 
Mlitehall. ＋ he Juriſdiction was ſince aimed by King Charles 
oy the Second. . 457} don | | 
— Judges are the ad of; the . 8 8 ; Houſe, and the 9 
: Kight-Marjbal, and the Steward of the Court, wow is we F 


| N © Bo 12 ; Miles Round Whitchall they Have on; chen 
to Hold Pleas of All manner of Perſonal Actions whatfoevers as 
38) Debt, Treſpaſs, Battery, Slander, Trover, Actions on the Caſe, G 
2 The Proceedings o "this Court are By Attachment or Capins 
WP (which may be Had at ſeveral Places within the Liberty) upon which 
be Defendant is to Give Bond with Sureties for His Appearanęee ar 
the next Court; and upon His Appearance He muſt ſon, in Bail to 
Anſwer the Condemnation of the Court. The Reſt of the Pres 

_ . ceedings are according to the Courſe . of the Common Law. 
the Cauſe is Conſiderable, It is uſually 'Remov'd into the 494 
Bench or Common Pleas b by an Habeas yes cum canſa, See t 


8 H. 6. chap. 10. Otherwi a Cauſe is brought to. Trial in Four or 
Five — n 


FEEDS, "I i 


e 1 


Chap. 2. Laws of England 13 


aw 


2 
* 3 


For The Frer of "The, Marſbalſia or Palace-Conrt, See The 
Compleat Solicitor, p. 389. 8 
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II. The Court of the n Lord Steward, Treaſurer and Controller of Ofthe Court 
the King's Honſbold, To Enquire of Felony for Confederacy, Conſpi- of the Lord 
ring and Imagining (by the King's Sworn Servants under the Degree To 3 
of a Lord) To Murder the King, or Any Lord, or Any other Per- of Felony for 

ſon of the King's Privy Council, or the Steward, Treaſurer or Con- N 77800 
troller of the King's Houſhold, is Held by Vertue of the 3 H. 7. — 
chap. 14. [See Book 3. chap. 1. Of Felony againſt the Ring and 
the King's Counſellors, &c. And for the Expoſition of this Statute, 
ſee 3 Inſt. 38, 39. ! V 
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III. The o Court of the Lord Steward of the King's Houſe, or, in Of the Court 
His Abſence, Of the Treaſurer and Controller of the King's Houſe gf *** E918 
and Steward of the Marſhalſea, hath Juriſdittion to Enquire of, the King's = 
Hear and Determine All Treaſons, Miſpriſion of Treaſon, Murders, 9 Sec. 
 Manſlaughters, Bloodſhed and other malitious Strikings, whereby , lat. Www 
= Blood ſhall: be ſhed, in Any of the Palaces and Houſes of the 
2x King, or in Any Other Houſe where His Royal Perſon ſhall 

And this Juriſdiction is given by the 33 H. 8. chap. 12. {Seethe 

33 H. 8. chap. 12. at large, Wherein the Solemnity of the Trial, and - 


Sp L- 
Cs a FAG,” 
— 6 — — 2 
= a. 


1 
© 
1 : 
: .. 
1 
1 
0 
|. 
: 
. 
( 
= 
/ 


dhe manner of the Proceedings are ſet forth, And fee 3 Inf. 140, and 


IV. The Courts within the Principality of VMales, and Their Ju OftheCourts 
riſdiction, are ſettled by Acts of Parliament. The Principality withio the | 
Conſiſteth of Twelve Counties, Beſides the Shire of Monmouth, wats 
and other Lordſhips and Manors united to Salop, Herefordſhire, and 
OE TT ne On STi Raven nw? 


J the 34 & 35 H. 8. chap. 26. There are General or Quarter-Scſ- 
ſions in each County, County-Courts, Hundred-Courts, Turns, Leets, 
Court-Barons, Corporation-Courts, k««c. 
There ſhajl be kept ' a Seſſions ttwice Every Tear in Every of the 

Twelve Counties of Wales; which Seſſions ſhall be calld The King's 
Great Seſſions of Wales. The Juſtices of Thoſe Courts ſball have Their 
Offices by Letters Patent under the Great Seal, to be Executed by 
Themſelves or Deputies, And Theſe Fai ces may Hold Pleas for the 
Crown in as large a Manner as the King's Bench, &c. and alſo 
_ Pleas: of Aſſiſes, and A Other Pleas and Attions Real, Perſonal 
and Mixt, in as large a Manner as the Lord Chief Juſtice of the 
Common Pleas, Ne, They ſhall alſo Hear and Determine. All Cri- 
ind Offences whatſoever Committed within their ſeveral Limits, ace 
cording to the Laws of England. Alſo Recoyeries and Fines may be 
taken before the ſaid 25 ices of Lands within Their Authority, as 
I uſed before the Chief Fuſtice of the Common; Pleas, © 
Errors and Fudgments before 27 of the Zauſtices in the Great. Seſ- 
ſions in Pleas Real, Perſonal and Mixt ſhall be Redre ed by Writ 
Error out of the Chancery of England returnable before the 
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N the King's Bench, as other Writs of Error are in Eng- 
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7 | 
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Abr p 286. Holden“ 


edi; 171 the Dutchy. r But whatever belongs to the 
Hob. 7, Dutehy may be Determined in the Court of Exchequer. © Where 


+Iuſt 206, Englat 45 lee te. 37, 100 
— By be 32 H. 8. ep de. 1 Ed. 6. 7 4. Ellz. chap. 1. 


514 1 An lune f the, | Book Iv 


* 


8 . m ** Juliet given in of 27 5 cher halt 1 . 
ſtaid by any Writ of Falſe Judgment. But if upon Punſuit of the 
faid Writ, The Judgment fhall be Reverfed, the Parry ſhall be reſts- 
red to All. ar He "off by the Ka Fee Accor ding 10 the Au 1 
of England. 


[See the Statute at large, By which * Zelten of lg . 
are plainly, Declared, and Eſtabliſhed, and Their Proceedings Order d 
to be according to the Laws of England. See alfo the 27 JJ. 8, 
chap. 26. 18 Elis. chap. 8. and the 11 C 12J/.3. chap.' 9. For pre- 
venting, Friyc ous Suits in the Principality of Male.] 
The King's Writ ought not to go into this Principality, tho a 910 
minus out of the Exchequer is often ſent 3 1 1 Ed. 6. 
chap. 10. 5 Elis. chap. 23. ] 
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ww 


Of the Wade v. The Court of the Dutely-Chamber of Lancofter is | Held at 


oftheDutch 
of e We eftminſier. 


14 In 206, | he p Officers x the Dutchy Court are "the Chunbtllon be 


212, " keeps the Seal of the Dutchy at Meſtminſter; The Attorney Gene- 
ral, Pour Counſelors,” A Receiver General, Clerk of che Court, 
Auditors, Strveyors, Meſſen ger. 'There is an Attorney of the Dutchy 

in the Chancery, and Another in the Exchequer. - 

*2 Daiv. © The 1 che ;ſdiftion of this Court is For or Concerning Lind 

the King in Right of His Dutchy, within or without the 

County-Palatine & Lancaſter; [See the 1 Ed. 4. ] Or concerning 

Bonds and Aſſurances of the ſame; or concerning the Revenue of 

Farifdiction of the 


n 157 The Dutchy claims Juriſdiction in reſpect of the Perſons, as becanſe 
158. the Suitors dwell within the County-Palatine; or where the Dutchy 


retains Bills concerning Lands lying out of the County-Palatine with- 
in the Precin&s of the Dutchy, but not Holden of it; A Prohibition 
may be awarded. 


t plowd. 72. The © Proceedings \ in this Court are as in the Court of che 
Compt. Jur, by Eugliſb Bill, &c. and by Decree. But this Court is not a Mixt 


4 Taft 206, Court as the High Court of Chancery. In ſome Caſes this Court 


claims its proper Cuſtoms, and Agate a Small Mixture of the Com- - 


mon Law. 
What Grants and Leaſps may he 10 if Lands within the Sur- 
vey of the Dutchy, and under What Seal, See 4 Inft. 209. . 


By the 1 H. 7 4% Dutch ir ſporated from other Inheritance o | 

the AW and fate {70 N. Ter " 120 . ü Leer e 221. 

AI al. „ 4 broJ | of 
: Flows, | Note, That the Act fa 8 Hit , 4 boot fi ing Ki S of 
8. chap. 16. 2 1 3 Bh. 25 W 20. 


(The Statutes of Monaſteries and Canes Lands,” &c. Py 
of the Dat is 9 Bit 6h 70 \ FRE * . are dag thee oy EN 5 e 


Datel. 
Lee the 37 1 8. Is . 16 Gor. l. chop, 10. 16 0 17 car. 2. 
chop: 9.] 01 
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atious Suits in Counties Palatine. 
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VI. * A County Palatine is an Exempt Juriſdiction; where the. 8 : 
King's Writ runneth not. [See the 5 Elig. chap. 23. ] It is fo call'd cn, 
3 Comitatu & Palatio Regis, becauſe the Owners thereof were Com- Platine. 
panions of the King in His Palace, Had Jura Regalia, or King: like - ComPr. 


Jur. 137. a. 


. 2324 


Rights and Authority. For they might Pardon Treaſons, Murders, 2 lad. 737. 


Felonics and Outlawries thereupon. But many of theſe: Rights are lat. 2%. 


longing to en 8 5 : 
2 The King may. make a County-Palatine by His Letters Patents 82 Inſt, 0. 
5 x : Neon | 1 E Compt. qut. 
. | 139. Db. 


— 


By 1 8. chap. 24. None but the King ſhall have Pozer to 


Pardon Tredſons or Felony, &c. to make Fuſtices of A ile, Peace or 
Cao. Delivery, notwithſtanding Any Grant or Preſcription. [But 


ſee Of the County-Palatine of Lancaſter, poſt.] And All Ihrits, In- 
dickments, and Proceſſes in Every County-Palatine, or other Liberty, 


: ſhall be made in the King's Name, Teſte the Owner of ſuch Count y- 


Palatine or Liberty. And in Every Mrit or Indiftmeut, The Offence 


all be ſuppoſed to be Done againſt the King's Peace. 


| See the 11 & 12 V. 3. chap. 9. For Preventing Frivolous and Vex- 


All Pleas of Lands, Gc. and All Contracts, Cauſes and Matters 


ariſing within the County-Palatines are to be Heard 10 Judicially 


Determin d within the ſaid County Palatines, except in Caſe of Er- 


ror, Foreign Plea, or Foreign Voucher. But the Plaintiff in the  , loft. 41 . 


Courts at Ve/ * may Alledge Things Tranſitory to be Done 
in Any County, tho' done in a County-Palatine, and the Defendant 


cannot plead to the Juriſdiction of the Court, that it was done, c. 


within the County-Palatine. Vet if the Plaintiff ſuppoſes the Tranſi- 
tory Cauſe of Action to be in the County-Palatine, That may be 


pleaded to the Juriſdiction. Otherwiſe It is of Things Local. 


— L 


b No Inhabitant of the ſaid County Palatine ought to be com- » 14 213, 


pell'd by Any Writ or Proceſs to Appear or Anſwer Out of the ſame 213. 
in Any Cauſe; Except for Treaſon or Error, | 


1 


The County-Palatine ſhall have Forfeitures of Lands and Goods 


for High Treaſon by the e Common Law, not for Treaſons or For- , Ing. 325. 
feitures given By Act of Parliament after the Erection of the Coun- Cromer. Jur, 


ty-Palatine. 505/04 MOQUIKD 7-5 amtas; „ # _ 2 
: Where a Statute is a General, County-Palatines ſhall be bound 
There are Four Counties Palatine, and Four Courts. to Exerciſe the 


Juriſdiction which belongs to Them, (eiz.) The Court of the 


County-Palatine of Lancaſter, The Court of the 9 
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5 16 a An Inſtitute of the 


Book IV 


— ww. — Eno x > woe 


— 75 Court of the County-Palatine of Ely. 4 Theſe are Reckon'd A. 


| 157. ; Di: © 2 7444 
| TIE 62. lame. 


155 of the County and Dutehy bare a Long Time been in One Perſon, 


1. 213, king 's Writ ought not to come, or to be allow d, within the ſaid Coun- 
e e Palatine: but under the Seal of the faid County-Palatine, except 


cf Cheſter, the Court of the County Palatine of Durban and the 


mongſt the Superior Courts, I ſhall ſpeak of them ſingly, tho what 
Wy hall ſay of One, ar often give Light to Undertand the Natute 
of _ Others. 

ex Year," - 1x, Pls? County-Palatine of Taneaſten is * e Adt of Par- | 


2 Lev. 34. In the 'Coutity-Palatine of Lancaſter Ther- is a 1 Cart of 
| Ver x90" E uy: nr 


Vent. The Chancellor is the Judge of it. e The Chancellorſhip both 


but They have Diſtinct Capacities; ſo that It is the _ Thing! as 
if They were in Two Different Perſons. a 
»2 Davy. Lands Held of the Dutchy of Lancaſter, 


and lying in rhe Coun- 3 
br. 290% ty-Palatins may be ſued for in the Court of Equity. 1 
i 4 Iaſt. 204 There are alſo hurts of i Law for Civil Adtions and Pleas of the I 
Crown, and Juſtices therein appointed. [See Of Fines, Book 2. 1 

K4 Ind. 265, Chap. 3. Of Recoveries, Ibid.] k Recoveries of Lands in the County- BW 
1 N atine are to be had in the Court of the County-Palatine, and 
cannot be had at V ſtminſter. 

4 laſt. 2% | If Iſſue is Joyned in the King's Bench or Common Pleas triable 
8 in the County-Palatine of Lancaſter, It ſhall be Tried in the Coun- 


1379.2 ty of Lancaſter, and Remanded thither, But where Part of an Action 
1 ariſeth at Common LOW, and one in a F rann "THE Corbhan 
Law thall be preterr d. = . 


By the 27 H. 8. chap. 24. e ons f Aſſie and Gacl Delive. 8 
ry and of the Peace are a ſigned ee under the . of the 
Connty-Palatine of Lancaſter. "2 


Sec Concerning the Datchy of Table the 2 93 4 Ob. & M. 
chap. 20. And Concerning Writs of Significavis and Excommunictto 
e lia. chap; 24.]' 

lan „ 5 EE 15 County Palatine of Cheſter is by een. And the 
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137. Writs of Proclamation. [See the 1 Ed. 6. chap. 19.] we 
Ou Abr. In the Court of Exchequer at Cheſter (the Chancery Court for the 
9255 County Palatine) The Chanberlats of Cheſter (who Hath the'Jurif- 
diction of a Chancellor) is Judge in Equity and in Matters at the 
Common Lato, within he Kid arty, For This Court of Chan- 

cery is a Mixt Court, as the High Court of Chancery at Jeftmin/ter. 2 

Fe is alfs 4 Conſervator of the Peace by Vertue of the ſaid Office, WE 

5 here is alſo a Vice Chamberlain, who is the Chamberlain's Depu- 3 

5 But the Chamberlain, or His Deputy, cannot Decree Any Cauſe 
88 hcl He Himſelf is Party, but He mia Complain in the High 
Court of Chancery. If a Defendant Dwells out of the County-Pa- 

lane, One of the « County-Palatine may complain in the High Court 

of Chancery of England for Matter of Equity touching Lands or 

Goods. For 3 Particular Courts Fail of Juſtice, The Genera) 

Courts ſhall give Remedy. | 

The Juſtict of Cheſter Hath" a Court a anton to Hear 

and Determine Matters of the Cr own and © the Commen. _ 

I | Within 


_— ¶ͤ — 
Sal 


Chah Low of England. IL. 


with thenſaids County-Palitine, "See the 18 FRY * p. 8. Of 
Fines and Recoveries levied as well within the County-Palatine of 
Cheſter, as of the City of Chefter. 0 ſee the 2 Ed. 6. chap. 28. 
27 Blis. nds 43 Hlis. chap. 15. 

: [See 4 Huff; 214. Concernin ng Wh bf Ergo- ditekted to "ry 
CanbeHain in the Exchtquet for Any Matter wherein He proceed- 1 
eth According to tlie Courſe. of the 3 5 — Law, or to the Fuftice 
of Cheſter. '' And'ſce the 3 lig. oh. 23. enn WNW of 8 . | 

 nificooir and Fxcommutricato Cupiemdo. ]! 
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30% The Oounty-Palatige of Durham being Parcel of the - Biſtior 4 toft. 216, 
f dick of Durham, is By Preſcrt . where The Ning Writ aeg: 249 
nots for It is a Royal Franchiſe. vt, romp Abr. 
The Hen of the Biſhop of Durham extends to Atl places 
betwirt the Rivers Tine and 77%; and to the Manors of other 
Men, OP welb as to the Demeſnes of the Biſhop. [See the 17 Ed. 2. 
cha 5 75 
115 the County-Palatine of Durban There is a Court of ' Chin « 4 Inft. 216. 
cery, and 4 Cleanceilod © It is a Mixt Court, both of Law and Equi- Grompe. Jur. 5 
y; But It Differeth from other Courts herein, 'That If an Prichioots Ga 
7 gment is given either in Chancery upon a Judgment there ac- 
cording to Common Law, or Before the Z-ſtices of tho Biſhop, A 
Writ of Error ſhall be brought before the Biſhop Himſelf, And If 
He gives an Erroneous Judgment thereon, A Writ of Error ſhall 
= be ſued out, Returnable into the King's Bench. If the Biſhop, (who 
= ough todo Right to Others) does Wrong within His County-Palatine, 
= Juſtices ſhall be Aſſigned to Hear and Determine the Caſe; for He 
cannot be Judge in His '0own Cauſe. 
Eines may be Levied here See 5 Elie. chap. 2 and Recoveriet 
15 Suffored. OE 27 Eli. D 9] J ile 


B the 27 8. chaps 24. T, he B bey 2 on ad His 7; empo- 
ral Chancellor Fr Latten are Fenn of the Price 
want 1 the you County Palatin: 
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Sbe the: 5 Es. chup). 23. of Wits of Seifen and Elcom. Ca- 
piend. Alſo the 51 Elias N 9. For Wiss cn Proctlatnations _ | 
er f Ge!" ns, 2 2 199 ; NOV, r 
4 Þ The: Ry " Hal of 25 is-call'd ey County Palatine of in $26; 
Ely in erer Acts b Perliamelt [See the 33 H. 8. chap. 10 Pw 61. 
= 5 Eks ohn. 23. but Quere.] King H. I. ard to the Biſhop ß 
EI and 2 ra Regalia within the Iſle of. EI "This 
= Biſhop Hath this Royal ariſdieton by Preſcription, grounded upon 
= the ud 6 . as well in 2851 on Wo! 92 of as 5 e Pleas : 
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.es tis EBS. c dn. a bete — Writs of Sighs dei thd 
E xcommunicato Capiendo. In which Statute the Ceunty-Palatine of 
Ely is call d an Exempt Juriſdiction, as well as Wales, the 5 

HPalatine 
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An Inſtitute of the Book IV 


Jur. 137, to Civil Cauſes between Party and Party. And yet a Fa Minus 


| Hard. 475. | 


$557, 559 is alſo Admiral, and Hath the Juriſdiction of the Admiralty; and is 


AInſt. 223. 


| 1 * Jur. the Caſtle of Dover, and Hath Juriſdiction to Hold Plea By Bill 


Palatine of Lakcafter, Cheſter, Durham and the Cinque-Ports 
where the King's Writ doth not Run, &c. nn ores Tk ; 


OftheCourts VII. 4 The Cinque-Ports, within the County of Kent, have each 
1 of Them Franchiſes and Liberties; and the King's Writ doth not run 


4 Crompe. there, as before affirmed. But this is ſaid to extend no farther than 


18 471. lies to the Cinque Ports. The Inhabitants thereof have Theſe Privi- 
2 Cro. 531. leges in reſpect of their Attendance in the Ports for the Defence of the 
T Eo. 8 B | 

"2 Inſt. 59, The Firſt Privileged Ports were but; Three, (viz.) Dover, 
* 22% Faudwich and Rumney. Afterwards Two Ports more were added 
to Them, (viz.) Haſtings and Hythe. Of this Number of Fice 
Theſe Ports were call'd the Cinque-Ports. But Two more, (vis.) 
IlVinchelſea and Rye were added to theſe Five; and tho' now there 

are Seven Ports or Havens, yet They Hold Their former Name of the 
Cinque-Ports. * „ e 

Within the Cinque Ports there are ſeveral Courts. One before the 
Conſtable of the Caſtle of Dover, and other Courts within the Ports 
themſelves held before the Mayors and Jurators; and Another call'd 

The Court of the Cinque- Ports at HEPA TJ. 
"2 Inſt. 556, There is a Lord Marden, or Keeper of the Cinque Ports; who 


1 
- 1 


F. N. B. 240. Exempt from the Admiralty of Eugland. He is alſo Conſtable of 


concerning the Guard of the Caſtle, &c. according to Common 
Law. So that the Conſtable and Lord Warden hath Two Juriſdi- 
ctions. His Juriſdiction as Conftable, is Limited by Articuli ſuper 
Chartas, or 28 Ed. 1. chap. 7. For He Hath no General Juriſdiction 
within the Cinque-Ports. The Conſtable of Dover and Lord War- 
den is the immediate Officer of the Cinque Ports, for the Execution 
of the King's Writs within the Cinque Ports. The King's Courts 
write to Him, and He is to Certify the King's Courts of the Record 
which is before the Mayor and Jurats upon their Certificate to Him. 
So If One Hath Judgment in the King's Courts, and the Defendant 
hath no Lands or Goods but in the Cinque Ports, the Plaintiff ſhall 

; have a Writ directed to Him to make Execution. 
t 4 Hoſt. 224, The Juriſdiction of the Cinque-Ports is General, and Extends 
| to Perſonal as well as Real and Mixt Actions, which touch the Free- 
hold. But If Part of the Land is within the Cinque-Ports and Part 
without, The whole Writ ſhall Abate. And fo in like Caſes. 
« 4 Toft. 223 All ® Plaints againſt the Mayor and Jurats of the Cinque Ports 
_ ought to be Determin'd at Shepway before the Warden of the Cinque- 
Ports. one e ie VVV 
If an Erroneous Judgment is Given in the Cinque: Ports before 
Any of the Mayors or Jurats, It ſhall be Redreſſed, according to the 
Cuſtom, By Bill in the Nature of a Writ of Error, before the Con- 
ſtable of Dover and Warden of the Cinque: Ports at the Court of 
| Shepway ; and the Mayor and Jurats ſhall be Fined, and the Mayor 
Removed from His Place, tho' the Court is a Court of Record. 
| [See the 5 Eliz. chap. 23. Concerning Writs of Significavit and 
Excommunicato Capiendo.) Bm ory | 


1 Note, 


4 Inſt. 223. 


lity of Wales, the Counties Palatine, and the Ciugue- Ports. For 1 C70. 5. 
tho in the Cinque-Ports the King's Writ. doth not run, yet They 3 Cro. 247, 
have not Jura Regalia, and are Parcel of the County of Kent. So s. 
that if a Writ is brought againſt One for Land within the Cinque- 
Ports, and he appears and pleads to it, and Judgment is given againſt 
Him in the Court of Common Pleas, This Judgment ſhall'bind Him; 
for the Land is not Exempted out of the County; and the Tenant 

may waive the Benefit of His Privilege. But If fuch Judgment is gi 

ven in Common Pleas in a Præcipe of Lands that lie in Malet or in 

the Counties-Palatine of Lancaſter, Cheſter and Durham, tho! the 

Tenant did admit the Juriſdiction of the Court in ſuch a Caſe, The 
Judgment againſt Him as to fuch Lands is void. For ales was Ori- 
ginally no part of England, and the Counties Palatine are Nempted 

from the Juriſdiction of the King's Courts, have jura Negulia, and 
Plenary Juriſdiction; and ſo are known to the King's Courts. For 
They take Notice of All the Counties of Englamyd for the Directiotis 

of Writs. In the Cinque - Ports Fhe Privilege extendeth only to certain 
particular Towns, whereof the King's Courts cannot Judicially take 

Any Notice. Therefore the Privilege ought to be pleaded to the 
Writ. For there is a Difference betwixt a Franchiſe to Demand 
Cognizance, and a Franchiſe where the pp of Writ runneth not. In 

the Firſt Caſe the Defendant ſhall not plead it, but the Lord of the 
Franchiſe muſt Demand Cognizance, but in the Laſt Caſe the Defen- 

= dant muſt Plead. [See Of the Liberty to Hold Pleas and to have 

= Cognizaxce of Pleas, Book'2. chap 3] 7 A 0 oo 
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= VIII The Courts of the Stannarie 
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Parliament (not printed) made the goth Ed. 3. [See the 4 Doſh, 
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be impleaded in any Other Court for. Any Cauſe ariſing within the 
Stannaries; Except for Pleas. of Land, Life and Member. 


The Offcers of this Court are the Lord Warden; The Under -M ar- 0 
den, and the Steward. Subs - 


Cuſtoms, and By Preſcriptions ; and is fully ſet he n 11 
the Words n Locin Ubi Operantur is Ext 
| a | E 185 ; EEB A CORY 
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the Stannaries. 7. ranſitory Actions betwixt Tinmeb and Tinnet, Go. 
tho” not concerning the Stannaries or ariſing therein, if the Hefen- 
dant be found within the Stannaries, may be brought into FTheſe 


Courts, or at Common Law d But if one Party: only is a Tinner, e aft 229, 
c. fuch Tranſitory Actions which concern not the 'Stannarics, bor ploud. 327. 


Ariſe therein, cannot be brought therme... TI 2; als; 1 Rep. 9. 
Neo Mit of Error lieth upon a Judgment in the Stannary-Counts. ! Roll Abt, 
But Judgment ſhall be Reverſed by Appeal to the Steward of the 
Stannary-Court where the Matter lieth ; from the Steward * the 

. tan- 


— i f — — | 4 = | | | | | — 
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Note, Y That there is a Great Difference between the n a laſt. 557, 
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s, or the Stannary-Courts, in Of the Courts 
Cornwall and Devonſhire are fo call'd d Stanno, from the Tin in gf fe Stiur 
thoſe Counties; and the Tinners are call 'd-St@7zratores. The Privi- 4 Jt 249. 
3 the /Finners are Dec lared, Limited and Expounded by an At 
OT 


All Lobourers In and About the Stannaries are to Have the Pri: * 41nft. 231, 
vilege of the Stannary-Court, while They work there; and are not to 3,234. 


be © Juriſdlittion of this Court is Guided) F racy Laws and log. 219. 
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They Have no Juriſdiction of Any Local Action ariſiig owt of © 4 Taft. 231. 
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il 520 =” Infliture of the | Book Iv 
iu e e 1 e 
Stannary-Court to the Under- Warden of the Sean; and fron 
It Him to the Lord Warden of the Stannaries; and from Him to the 
| | King's Privy Council. [Sce the 16 & 17 Car. 1. chap. 15. at large] 
al | OftheCout IX, The Court of the Mayor of the Staple is a inted to ke 
4 „ 3 * of the Peace, Arreſt the Offenders i in Staples Trop r Debt 7 and to wy 
| 4 Toft, 237, priſon and Puniſh Them after the Law of the Staple. © So that the 
Fl 238. Court in the Staple-Market i is incident to that Market. It is Guided 
i . _ Za Merchant: in a Summary Way, which is the Law of the 
. e Staple- Court is Held at the Wool-Staple in We ſiminfter, the 
0 Pound beginning at Ten 8 and extending to Tauthill. 
BÞ In Other Cities and Towns, The Bounds are within the Walls, 
Where There are no Walls, 'The Bounds of the Staple ſhall Extend 
tro All the City or Town. 
* 4 Tnff 237, f The Officers of this Court are the Mayor, Two Conſtables, 2 | 
[See the 27 Fd. z.] 
i For the Juriſdiction of this Court, fee the 27 Ed. 3 throughou 
al TRE All the Chapters.” 


By the 36 Ed. 3. how. 7. e wy may either Sue Be 
t n H or at 


fore the Mayor of the 5 N to 
the Common Law. 1 61 


a » 


Theſe 88 are FI LN out of Uſe. F=K 


[See Of Fftares By Sratute-Merchant and ant, But 2. euch . 


And of Staturer, Book 2. chap. 3 3 


| OftheCours X. The Courts his the City of 1 are The Huftings, "The . 
The Court of 


| Tip the - Sheriffs Courts, 'The Lord Mw or's Court of 1 


the Mayor and Aldermen, The « Court of Requeſts, The Court of Or- 


phans, The Court of Common Conncil, The Court of Wardmote, The 


Court of Hall-mote, The Court of the Chamberlain for Apprentices, 


The Court of the Conſervator of the Mater and River of Thames, 
c. The Court for Policies and Aſſurances, The Court of the Tower 
of London, The Court at White-Chappel, The Court of &. Martin's le 

Grand, The Court of the Preſident, 


College of Phyſicians, 


| © 2 Toft. 322, 


1. The 8 Huſtings (from This tw for a Houſe, and Dbi 28 for 

408-247: Things, Cauſes or Pleas, ſo that It is the Houſe of Cauſes). is the 

Law.v, Huſt» Higheſt Court of Record, holden at Guildhall for the City of Low 
inge. 


2 Six Aldermen) for all Pleas Real, Perſonal and Mixt. It is as It 


were Diſtinguiſhed into Two Courts, One Week The Judges fit up- 


on Pleas Real, and the next Week upon Perſonal or Mixt Actions. 


But Real Actions are grown out of Uſe. [See Statute of Gloucefrer 
; o 6 Ed. 1. chap. 11. and cha * oft. Of an Action.! 

Judgment o Outlawries int uſtings, is not Given by the Mayor 

who is Coroner, but by the Recorder 2 0 

EN. B. 3j, If an h Erroncous 1 is Given in the Huſtings, The Party 

r Himſelf Grieved mry Sue a Commiſſion out of Chance: 

; * Abr. . 9 


Ow” and Commonals 2 50 is 


dom before the Lord Mayor and Sheriffs (or in the Sheriffs Abſence 
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| A Cauſe may be Removed by 


Court of Conſcience. Be, 


2 1 


— — — — — — — 
Chap. 2. auf f England. 
| | . 192 bp þ 5 


* 


** „ 


F 


ry directed to | ſome Perſons to Examine the Record; and thereupon 
to do Right. | ITY x Ft 04.71 LA TIT 


2. Ihe i Two Sheriffs do each of T hem keep a Court of Record * Inſt. 247, 
within the City By Preſcription. Theſe Courts are kept at Guild- . 

ball; and in each Court a Steward is the Judge. They Have be- 
longing to theſe Courts, Two Priſons call'd Coumnmterc. The One in 


/ 


| Whood-ſtreet, the Other in the Poultry. 


They Have Juriſdidtion to Hold Plea.in all Perſonal Actions. 
The Progeſs.in theſe Courts is By Summons, Arreſt, Foreign At- 
tachment (or By Attachment of Foreigners Goods or Money found 


within the City, in the Hands of the Plaintiff or of a Third Perſon) 
to make the Defendant appear and Give Bail to Anſwer the Con- 


demnation. He in whoſe Hands the Goods are Attach'd is call'd The 
Garniſbee, becauſe He has Had Garni ſbment (from Garmir; to In- 
ſtruct) or Warning not to Part with the Goods or Money, but to Ap- 
pear and Anſwer the Creditor's Suit. If the Foreigner appears and 
Pleads, He is call'd The Erterpleader. If the Defendant does not 


Appear, The Goods, or Money may be Condemned. There may be 


alſo a „ e an Action of Debt, of Goods in a Houſe, 
Shop or Warehouſe, when there is no One within, by Hanging a Pad- 


lock upon the Door; and making a Return thereof. Here the Pro- 
ceedings are almoſt the ſame as upon Foreign Attachment. [See Of 
the Sheriffs. Court in London, and for the Practice there, eſpecially 


upon Foreign Attachment and Sequeſtration, The Compleat Attorney, 


Beſides Their Particular Cuſtoms. The Proceedings are attording to 


the Rules of the Common Law. An Action is uſually tried here in 


Four Court Days. And If either Party ſhall Have a Witneſs that can- 


not Stay in London till the Day of Trial, His Dopoſition may be ta- . 


ken in Writing, and Allow'd. ETVTVTVVVVVTVV dn, 
Haben Corpus to Meſtmiuſter- Hall. 


* ; 
*. 
* . 
o 
1 * 
$ 4. # 


But If an Etroneous Judgment is Given, The Cauſe may be Re. * 1 B. 23 
moved by Writ of Error to the Huſtings before the Lord Mayor and 1. 


| Shofifts, „n ien | 9 * & | A 
an 1925388 T ii e $4 ', 1 ＋7 15 i | Ai 444 Mail ut 
3. The! Lard Mayor's Churt of Equity is commonly call'd The 


5 3 e e ay Attorney, 
cel. There is a, Practice. call'd Martiug a Cauſe before the Lord 
Mayor, as Thus Aſter a Verdict given for the Plaintiff in the She- 

rift's Court, The Defendant may get the Cauſe Mark d before the 
Lord Mayor (being like an Injunction) to Stay Judgment and Execu- 
tion till the Matter is Examined in Equity. Alſo the Cuſtom is, 
That If a Plant of Debt is enter'd in the Sheriffs Court, he Sugge- 
ſtion of the Defendant;! The Lord Mayor may ſend: for the Parties, 
and fer the Record, and Examine the Parties upon their Plea, and If 
He finds that the Plaintiff is ſatisfied, He may Nut that the Plain 
tiff ſhall be barr d; but not after Judgment. 


4. The Court. of then Lord Mayor and Aldermen: is a Qurt of Re- 
cord, and is Held in Guildhall, the Recorder being Fudge thereof. 
But the Lord Mayor and Aldermen may ſit as Judges wit * 5 4 

5 nets Sh Xxx „ 


| 4 Ioft., 248. | 
„The Compl. 
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The Proceedings are by Action and Arreſt, or elſe by an Attach. 
ment of the Defendant's Goods. Ke „ 

The Two Counters are the proper Priſons as well for This as for 
the Sheriffs Court. e | 1 


e 
—_—_— 


F. The Court of ge is kept at Gui Idhall, and is eſtabliſhed 
for Recovering Debts under 40.5. 


By the 3 Jac. 1. chap. 15. Every Citizen and Freeman of London, 
and Every other Perſon Inhabiting there, being a Tradeſman, Vi. 
Eualler or Labourer, who Hath a Debt due to Him not amounting 10 
40s. by any ſuch Perſon as aforeſaid, may cauſe the Debtor to be 
Summom d to the Court of Requeſts ar Guildhall to appear before the 
Commiſſioners there, or Any T hree of them; who, if the Party does 
 220t appear, may Commit Him to One of the Counters. But If He ap- 
pears, They may eed Summarily, and Examine the Parties and 
Witneſſes upon Oath, and forthwith make an Order, which th WE 
M = Plaintiff and Defendant muft Obey, under Penalty of Commitment 
=_ - to the Counter till They ſhall perform ſuch Order. If any ſuch Per- 
1 ſom commence any Suit elſewhere for Any ſuch Debt 77 amy other 
ſuch like Perſon, upon the Defendant's Oath or other ſufficient Teſti- 
mnony, that He is a Freeman of London or ſuch an Inhabitant as 
aforeſaid, and that the Debt ſued for amounts not to 408. The Judge 
of the Court ſhall not Allow to the Plaintiff Any Cofts of Suit, but 
ſhall Award to the Defendant His Reaſonable 72 J 
Tui Act fhall not Extend to Any Debt for Rent, Real Contrafls, 
or Concerning Teftaments, Matrimony, or any Thing belonging to the 

%% % ĩ ĩ v 
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wm. 4 Inft. 2 1 6. The m Court of Orphans, a Court of Record, | 1s eſtabliſhed for 5 
8.0% Abr. the Care and Government of Orphans. The Lord Mayor and Alder. 
311. Tir, Cu- men have the Cuſtody of Orphans (under Age and Unmarried) of 
Noms of Lo» Freemen or Free-women of Londom that die, tho They did ngt In- 
habit in London; and the keeping of all their Lands and Goods. And 
If They Commit the Cuſtody of an Orphan to Another Man, He ſhall 
have the Writ of Raviſhment of Ward, If the Orphan is taken away; 
or the Mayor and Aldermen may Impriſon the Offender till He pro- 
duces the Infant. jj oa ety of Jong 
_____ Pxecutors and Adminiſtrators are to Exhibit True Inventories be- 
fore the Lord Mayor and Aldermen in this Court, and muſt give Se- 
curity to the Chamberlain and His Sueceſſors by Recognizance for the 
LE Orphan's Part; which If They refuſe to do, The Court may Com- 
Atte 73, mit them to Priſon till They Obey. And If Any Sue in the ® Eccle- 
| +loſt. 249. ſiaſtical Court or elſewhere for a Legacy, Account or Duty due to 
Them by the Cuſtom, The Court of Orphans may by Cuſtom ſend a 
Prohibition. But an Infant may waive the Benefit of Suing in the 
Court of Orphans, and file a Bill in Equity Againſt any One for Diſco- 
very of the Perſonal Eſtate. £ „ 
Lev. 32. If Any One without the Conſent of the Court of Aldermen o mar- 
: Ventr.178. ries ſuch an Orphan under the Age of twenty-one, tho out of the 
City, They may Fine Him, and Impriſon Him for Non- Payment. 
See Of a Guardian, Book 1. chap. 6. Of Corporations, Book 1. 
chap. 8. Concerning the Chamberlain of London, and 2 Dane, Abr. 
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| 15 1. chap. 8.) 


| ens of tl cir Company. 


rollment of the Indentures of Apprentices. 


Chap 21 bus of Bgland 11 523 


7 tf — — er rue — . . #0 woo rai — — — „„ _— 


311, 212, 18 0 the 5 es 7 & M: 85 Ab An Act a for the Re- 
lief o * Orphans, © 8 A 5 No | 


„ The Curt or P crab Council eohiiſl of hs Lord 1 Mayor AL ? 4 Inft, 249, 


dermen, and ſuch as are'choſen in Every Ward out of the Commo- 5 $ Rap: 62,63. 


nalty to Repreſent the whole Conmonaley of London. TK MIT 
In 'Fhis- Court They make Ads for the better Government of the 
„for the better Execution of the Laws of the Kingdom, or for 
N e Bublick Good, and for the Advancement of Trade; But Theſe 
Laws maſt not-be contrary to the Publick Laws and Statutes. Such 
Laws being made by the Lord Mayor, Aldermen and 1 
do Bind within the Cay and Liberties thereof. 6h (ee Of Cor 7 poration, 


LB 9 $SU8 


4 5 4 g 
f Ts "CL 1 * * f 23 1110 2 
11 NI 190 r 43 


8 8. The Court of the 4 1 Wardn note (Ward Court) wiembles ce 4 4 laſt. 5 49. 


[ Coin Leets. Every Ward being as a Hundred, and the Pariſhes 9 Rep. 56. 


as Towns. There are twenty-ſix Wards divided for the Government 

of Them amongſt the twenty-four Aldermen of the City. EE 
In Every Ward there is an Enqueſt of twelve Men, or more, Sworn 

every Year to Enquire of and to Preſent Nuſances, and ſuch Perſons 


as Have not Payed' or amended the Streets and notes, Ge. of 


* Wn Court of A Hall-mote Gall Court)! is the Court which E- . 
8 vey Com any . in London keeps in their 1 for Fr. wat + 


7 1 


10. The Court of the t 23 for i penis is fol the In 4 lad % 
or an Apprentice may . 
Refuſe to Serve if His Indentures are not Inroll'd; and m ſue out 


EZ His Indentures in this Court, and be Diſcharged of His Maſter. For 


Here Apprentices are made Free. One may be Free of London By 
Service of an e p, By Birthright, being the Son of a Free- 
man, By Redemption, . Order of. the Court of dermen. _ 
1 The Chamberlain | is poo ein All et apt either of the 4 


1 


* >" Rb N 5 


11. Thitei is The dens of the * ge of ah Maes and} IT 4Inft 250. 
ver Thamer, &c. Wherein the Lord Mayor of London hath the 
Rule and Governmeft of the Water and 1 1er of 33 and the 

Iſſues, Breaches and Lands overflown, ' (5c. from '$tains-Brid e to the 
Water of Tendal and Medway ; and hath Authority to puniſh: ſuch as 
Uſe unlawful Nets, or other Unlawful Engines in Fiſhing, or take 
Fiſh under Size unſeaſonably, &c. [See thẽ 4 H. 7. chap. 15 
Ie alſo the 3 Jac! 1. chap. 14: 7 Ann. chap. 9. and Of the Court 
ae Gee niſanery of of Seeber r, Se 175 ante e | 
12. The Court of u Policies and Aenne is / funded upon. an * 4 2 250. 
A4 of Parliament. For, = ALS | 
"1. is, 9 BY 5193-1314 © id 
5 75 the 43 Eliz. chap. 12. Th i Lord Canal or tied 8 
Acvard a Standing 2 (to be renew'd Tearl ly or __ 
* * 2 or 


An Inſti tus 4 of the 1 BoOOk IV. 
b 2 — —— ͤ—ä4 
„ for the Hearing and Determining All ſuch Cauſes as ariſe from Po. 
Ul To. licies of Aſſurances that are enter d in the Office of Aſſurance of Loy. 
1 don. The Commiſſioners, or the Greater Part of them, ſball hace 
5 Power to Summon the Partie Examine JVitnefſes. upon Oath, 20 
1 Hear and Decree All ſuch Cauſes in a Brief and Summary Way ; and 
if Commit to Priſon ſuch as Dijobey their Decreeg. But the Pary 
= griered by ſuch Decree may Exhibit his. Bill in S the Re. 
i. examination thereof, ſo as He firſt ſatisfies the Decree, &c. 


*4Inft.25z 13. 'The Court of tho * Tower of London is Holden within the 

Verge of London before the Steward, by Ars of Debt, Trek. 
= paſs and other Actions of Any Sum. Part of the Tower-Liberty is 
Wo within the City of London, and Part in the County of Middleſex. It 
_ | hath Authority over ſeveral Hamlets without the Walls. There is 


Ma. ” au 


7 
N 
N 


b alſo Another Court at Sr. Catharine's for that Liberty, which is a 
* Royal Juriſdiction for Ecclefiaſtical Cauſes; and therefore an Appeal 
F Z lics from them to the King in His Chancery. "tare tl 


, at Jhite-Chapel, (commonly called 
bi 1 I bite-Chapel Court) is a Court of Record. Writs to this Court are 


1 


directed thus, Sexeſchallo Curia noſtræ de Recordo infra Manerium 

de Stepney & Hackney in Com. Middleſex, Hamletas & Libertates 
eorundem, necnon' Capitali Balivo Probonorabilis ......; Ma- 
nuerii ſui de Stepuey preditt & eorum Cuilibet Salutew. This Di- 

rection is Double, becauſe there is a Gaol for Defendants arreſted 

7 in that Liberty by Writs of Superior Courts, as well as by Proceſs 
CE DE. LoL Sy, I Son” 


. 5 % 
7 5 F . 
pu 


eig Court for gr. Marix'ss Grand By dderſgar is Can 
of Record for the Trial of All Perſonal Actions. It is a Liberty 
within the Deanery of J/eſtz:inſter, and Subject to the Liberty thereat, 
and Hath a Peculiar Juriſdiction within it ſelf. 


the College of Phyſicians within the City of Londos and Seven Miles 
Compaſs, See the Letters Patents of Incorporation in the 14.H.8. 
cha p. 5. See alſo 1 Mar. Parl. 1. Sefſ: 2. chap. 9. and Dr. Bozbam's 
"Ca, 8M 197, 1 BEET 6 
See the 3 H. S. chap. 11. For Appointing Phyſicians and Surgeons 
out of the City of London and Precin& of Seven Miles. 34 G 3 
H. 8. chap. 8. For impowering Any Perſons to Adminiſter Qutward 
Medicines or to Cure Outward Sores, or Give Drinks for the Stone 


. 


Strangury or Agues. 


There are Other Courts within the City of London, but They are 
mention d in other Places; or are not much to Our oh as the 
| Court of the Governors and Corporation for the Bounty of Queen A 
tor the Augmentation of Small Livings ; of the Eaſt-India Compa- 
AY, Baak, South+Sen, LOFT See OF the Court of the Cbroner, Of the | 
Seſions Of Oyer and Terminer and Gaol-Delivery for Newgate Held 
at Juſtice-Hall in the Old-Bayly, &c. chap. 1. ante. 


2 WE 1 Note, 


£% wy. v2: g- _ vey : oe v Aa "F: 
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Laut of Englund. ; : 
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Note, That By the 27 FEliz. (not printed) The Two Chief Bur- 
geſſes of Weſtminſter may Hear, Determine and Puniſh (according to 
the Laws of the Land and Lawful Cuſtoms of the City of London) 
Matters of Incontinency, Common Scolds, Inmates, Common Nuſan- 
ces, and likewiſe Commit ſuch Perſons as ſhall Offend Againſt the 
Peace, KG | EY . 


There is alſo a Court of Record kept ieh of 
Hut hewark for the Liberty thereof. nme 


XI. There are Curt Holden in Other Cities, Towns Corporate OftheCourts 
and Boronghs throughout England, together with many Courts be- tee Tous 
longing to Caſtles, c. But becauſe 'Theſe are Private and ſufficient- Corporate, 
ly known, I ſhall only ſay ſomething in General of Inferior Courts. Boroughs, 
Where a Power to Hold Pleas, (5c is Granted by Letters Pa- 25 Roll. Abr. 
tents to a Corporation, Proper Officers and Proceſs are Incident to the 491, 526. 
Grant, For They cannot Hold a Court without Them. „ 

2 It ought to 1 by the Style of the Court by what Authori- * 1 Roll Abr. 
ty It is Held, whether By Cuſtom or By Letters Patent. . % 
Nothing ſhall be Intended to be within the Juriſdiction of an In- Hob. 63. 0 
ferior Court but what is expreſly alledged to be ſo. 28d. 331. 
b If an Obligation is made out of the Juriſdiction of the Court, a, luft 44 
though the Action brought upon it is Tyanſitory as to other Courts, 1 Roll. Abr. 
as the Courts at Meſtminſter that Have a General Juriſdiction, yet 1 

Inferior Courts have not Any Juriſdiction of Any Thing that ariſes 317. N 
out of the Juriſdiction, and therefore Have not Power to Hold Plea 2 Danv. Abr. 
thereof. So if Payment at the Day is pleaded to a Bond, It muſt be 3,361. 
alledged to be within the Juriſdiction. For an Inferior Court cannot 
= Common Practice of ſuch Courts is otherwiſe. [See Veſtm. 1. or 
3 Ed. 1. chap. 35. and the Expoſition thereof 2 Int. 229, 230, 231) 
f Part of the Cauſe ariſes. within the Inferior Juriſdiction, and * r Lev. 104. 
Part without, The Inferior Court ought not to Hold Plea. 7 Vent. 72 

The Courts at Meſtminſter will not ex O fficio take Notice of the * 2: 17. 

5 er Goon ot cntore not pope] acts” E 9 8 

> Of a Liberty to Hold Pleas and To Have Cogrizance of Pleas 
Book 2. chap; 2. e VoÿkQXUnßn oy Te EN g 


By phe 4 & 5 Ann. chap. 5. dl} the Statutes of Jeokil fall be © 
extended to Judgments, which ſhall be enter'd upon Confeſſion, Nihil © 
dicit, or Now fm Informatus, in Any Cburr of Record, C. 


XIII. The Courts of the d Univerſities of Oxford and cambridge are Ofthe Courts 
of a particular Nature. They are Granted By Charters, and are con- of the Uni. 
firmed by Authority of Parliament. For, 2 1211 . 


4 4 loft, 227. 
By the 13 Eliz. It is Enacted, 1. That Each of the Univerſities 
ſhall be Incorporated By a Certain Name, bo They were Antient " 
Corporations before. 2. That All Letters Patents and Charters hi- 
therto Granted ſhall be Good, Fiffeual. and Available in Laco as 
amply, fully and largely as If the ſaid Letters Patents were Recited 
Verbatim in the ſaid Act. [See the 9 Rep. 30.] 3. That the Chan- 


* 


5 


An.  Inftitute of th 
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k » Pa 4 ' | 
r | 
— d 
. — 14 wy» ———— 


Hee]. 25. 


Franchiſes, and All Other Things whatſoever therein Expre cd, & g 
ven or Granted, ſhall be E fabliſhed and Confirm'd, Any K 2 10 


. Succeſſors: [See the Act at Large in ooh 11 he 


But the Courts are kept by Their Vice-Chancellors, Their Alleſ- 
ſors or Deputies. | The Cauſes are mages by Advocates and Pro- he 


«3 Greco: 
Hard. 505, 


Fos. 


The Cnvotation; and from thence to the King in Chancery ;\ who 


f F. N. B. 64. 


6 3 Cro. 87, 


88 
2 Dany. *Abr. 
169. 


h 3 Co. 73. 


Hetl. 25. 
Hard. 505, 
508. 


A Inſt. 130. 


joy All Manors, &o. and Hereditaments, All Liberties 
and 9 View , Frank-Pledge, Law-da 775 2 All . Other 


Right ought. to Have enjoy d, according to the Intent Y the 0 


Quo Warranto, Scire Facias or other Oppoſi ofition whatſoever ;_ Saying 


# ord, Old Privileges are Explained,” and larger Granteet! 


| Rice of the Civil Law; and the Judges in their Sentences follow the 7 


leges, Liberties and Cuſtoms of the Univerſities, or the Laws of the 
Land, at their Diſcretion. 2 Dan 


lor, may Inflict Eccleſiaſtical Cenſures of the Greater Excommunica- 


municated in an Eccleſiaſtical Cauſe, and Certified By's a Biſhop. * 
-» Univerſity of Cambridge hath alſo this Privilege. 


| Univerſities, 


cater Maſters and Scholars * either the he Univer ſit ” 8 old en. 
V. AAuc ' es 


T hings whioh either of the ſaid Corporate Bbdief have dnjoy'd, or of 
Letters Patents. 4. That All Letters Patents of the geen High- 
eſs or of Any Her Progenitors or Predeceſſors, and All Liberrieh, 


tatut E, 
Uſage, Cuſtom or Conftruttion to the ge not evi b anding, 2555 


the Right of All Others than of the 0! een 's Ma 40 eſty, Her Heirs and | 
imadverſions On the 


ath Inflitute, p. 156, G0. 0 N „ 
By Letters Patents (aot Confentdd 7 A of bent e dated 5 
the zoth of March, 11 Car. 1. and Granted to the Univerſity of” ON. 


The Courts are call'd The Chancellors Courts, whòô are YE ally b 
Peers of the Realm, and are appointed Over the whole Univerſity. WW 


11 it 40 5 i 


Theſe Courts Have Juri ſai diu in All Cauſes Eeeleaftical and 
Civil (Except Mayhem, Felony and Frechold) where a Scholar, Ser- 
vant or Miniſter of the Univerſity i is one of the Parties in INE; {But Y 
See the Grant of H. 4. in Pry#'s Animads:' p. 368, 36]. 

Their © Proceedings-are in a Summary Way according to the pta - 


Juſtice and. Equity of the Civil Law; or the Laws, Statutes, Privi- 


If there is an Frroneous Sentence in the Chancellor's Court ef the 
Univ erſity of Oxford, An Appeal lies to the Chugregution, thenos to 


Nominates Judges Delegates to Hear the , 1 he Appeal! is of 
this Nature in rr 1 Det 
The Chancellor of the Univeidty of Oxford, or - His cn 


tion on Offenders, even for Temporal Offences; and f Certify the Ex- 
communication into the High Court of Chancery to Obtain he! Writ 
De Excommunicato Capiendsy as if the Offender- had been Excom- 


Note The F otlowidg TR Cong E tile” Privileges ofthe the 
Teen VG INIT 

They have no Privilege in Cauſes that Concern or Relate to a 
Freehold; or for Recovery. of wo Poſſeſton of a Term without 
claiming Title to the Freehold... . OL HENRY Ku. 

h If By Charter confirm'd By Ad of Patliament, Cognizanes" "1s 
Granted to the Univerſity. of All Suits 3 "were in Lao or 
Equity, againſt a Scholar, Servant, or Miniſt > Univerſity, de 


a before the Juſtices of the King 2 2 ies 'Pleas, an ther 
4 — 
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others therein mention'd, and before Any Other Judge, the' the Mat- 

ter concern the King; If An Indebitatus Afſumpſit is brought by O 
Minus in the Exchegger againſt a Scholar or other Privileged Perſon; 
The Univerſity. ſhall have Conuſance. For the Court of Exchequer 

is included in the General Words. On. If Thoſe Words Extend to 
a Court of i Equity for meer Matters of Equity; as to Execute A. Hard. 506, 
greements in Specie ; becauſe The Univerſity can only Impriſon or 5. 


* Ry MA 1 6 
to * 5 


— 


x 8 : i | Ventr. 362. 
Excommunicate? Or whether in other Equitable Caſes, Lhe Claim Chen. Cats 
muſt be put in by Way of Plea ? e nt 237. Cont's | 


A Scholar, c. cannot k waive His Privilege, and Have a Prohi- * * 
dition in the Courts at Veſtminſter; For the Univerſity has the Right * 3 Cro. 23. 
of the Conuſance of the Plea, where one is a Privileged Perſon ; and a 7“ 

Stranger is forced to ſue a Privileged Perſon in their Courts by Rea- 

ſon' of that: Right veſted in a,,, panini 

I Tf a Debtor and Accountant to the King ſues a Scholar By Bill in' Herd. 189. 
Equity in the Exchequer; or If an m Attorney ſues a Scholar by Writ = Lic, Rep. 
ot Privilege, It is ſaid That the Univerſitics ſhall not have Conuſance: 394 
WW for a General Grant ſhall not take away tho Special Privilege of Any: 8 


Danv. Abr. 
Court. ( 9x.) . _— ww 


A Scholar, (5c. ought to be only n One of the Parties in Suit. If * Het!. 28. 

Another that is not Privileged, is joyn'd with Him (as Obligor or Obli- . 

gee in a Bond, Gc.) He ſhall not Have Privilege. m 

9 The Privilege of the Univerſity is not to be allow'd to a Townſ- * 2 Vent. 106. 

man, on purpoſe to excuſe Him from an Office in the Town, if He N 
keeps a Shop and Follows 4 Trade, tho He is matriculated as Servant 
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to a Scholar. For this ſeems to be Fraudulent. 5 J 
Y It hath been Diſputed whether the P Wife of a Head of a College * 3 Cc 13. | 

= or Hall, or His Children, ſhould have the Benefit of the Privilege of gl. Ab. 

= the Husband or Father, tho It will be allow'd'ts His Servant. But 

Both Caſes ſeem to ſtand upon the ſame Reaſon. Ouerc, If the Pri- 
vilege will be Allowed in an Action againſt a 4 College ?\. ... + 


Ai Mod.163, 
_  Cognizance. may be Demanded by Certificate only, eee . 
pleading upon an Indiffment of a Privileged Porfon for an Aſſault 
_ Battery. This hath been allow'd at the Oxford Aſſizes upon my 
otion. e ùLà„‚ 5 | V 
r The Vice-Chancellor (as well as the Chancellor) by His Attor- * Herd: ; 
ney or Deputy, appointed By Writing, may by His Certificate de- . ks 
mand Cognizance, tho the Vice-Chancellor Hiniſelf is but a Deputy. 114. 
For a Bailiff may properly demand Conuſance; and upon Notice of 
the Patent, the Court ought to Superſede. ff.. 
If Conuſance of Pleas be Granted to One Licet Tpſemet fit pars, d Rep. 118. 
He ſhall not Have Cognizance in an Action in which He Himſelf is * m_ 
Party; becauſe He ſhall not be His own Judge. But If It be Granted Hob. 87. 
further, That If He is Party He may make Another Judge; or That Vent. 3. 
= Another ſhall be the Judge where He is Party, The Conufahce ſhall 
be lx 8 
Tho I have ſaid that Particular Juriſdictions derogatory to the Ge 
neral Courts of Coxamon Law are to be taken * ſtrictly; yet it ſeems * « Iaft. 548, 
Reaſonable that ſuch Privileges as are Granted for the Advancement LY 
of Religion and Learning, ſhould have a Favourable Conſtruction, 
and be Excepted out of the General Rule: wh e hy 1 
It is ſaid, That the Univerſities have only * Cuſtodiam Aſſiſe Panis 3 Leon. 214 
G Cervifie, & Correttionem & Puniitionem eorumdum; not e, l 
Wr ipſam, 


2 Eli, of thei. "Book W. 


am, G: a, not Akon to appoint ! 1 Aſie thn TR is 
fr down: By Statutes ; but to ſee that the Statutes be Executed, and 
puniſh. Offences againſt the ſaid Statut 30. P [See the 51 H. z. 
Ne 1. 7 Ed. 5. phat. . 2 cbap. 14. 11 & 12 
V, z. chap. 15. 12}. z. chap. 11. In 1 laſt * The Right 
of Marking Meaſures for Ale and Beer is acknowledged for be in the 
| Tag ar ſities.] ; | "317 
Aiverſity of Ovford hath by a Grant the 2 9 Ed. 3. The 
Aſſiae "a Aſſay of Wine and Ale, as well as the Cuſtody of it. 
hy the Charter granted the 14 H. 8. The Chancellor, "His Com- 
miſſary and His Deputy ir 4. H he Pro-Vice-Chancellor) are Zuftices 
of the Peace for the Vill of Oxon, County of Oxon and Berks. |1$o 
I; that their Authority does not. Depend only upon the Common 
= . 1 They being Juſtices. of the Peace By Vertue of their a 
„ 8 Offices. 
_ 8 I have now Finiſhed the Accohnt of General and Particalan Jurif 
—_ EH ae I ſhould therefore proceed to give a Short Scheme of the 
= Proceedings in our Courts. But becauſe a Man may oftentimes have 
a Remedy without going to Ty neee 1 be IP firſt _ 
5 ns Teh Reneates.” 0741 | 


h 5 0 H A P. m 


75 of Remedies Wirhour Suit in Courts. "45 1 0 4 2 1 
Law in Things Perſonal and Real, roherein of. a Re- 
\mitter.. 2. By Act of One of the Parties, in Things 
Perſonal. and Real, wherein of Entry, Diſcent © apa 
_ Diſcontinuance. 3. By Ad of All Fi wherein | 
, 8 Accord, Arbitremenf and Umpirage. I e ba 


— 
* $ 9 
4 - 


of Remedies * N E RE is 1 a "BARE to ba had pos: ob 3 
i wirhour Sale to the Courts for; Juſtice; And this may be Obtained By Act 
e i. By an Act 2 of the Fame and . Fe, Act a of M 
Parties, | MIRO TOO IA 314484 ih 
285 1. By 4 of Lace The "PIGS je 1 without Suit in 
* Plowd. | Contr” 1. In Things ba of as my the * Debtor makes, the Debtee 
ES Ex Exccutor, He may. detain fo much of the Goods and Chattels as 
 ecutor, p. Will pay His Debt. 2. In Things Real, as where One's Entry is ts | 
2% 6% ken away by Diſcent or . If He comes to the Poſleſſr = 
rom 659- , on without. 1 or Covin, He: ſhall 'be Repnitted. A Remtter 
br „is where a Man hath Two Titles to Lands and Tenements, and is 
Hh ſeiſed of Them by His later Title, which proving Defective, He 15 
reſtored to the Former or Surer Title By Operation of Law. A Rer 
mitter muſt be to a © Proven Risk. For ene to Every Re: 
1 8 ' a 


! Qu Pri ef, 7 ode ft, I Inſt. 347. b. | 


4. 4 A 


— can... _— 
—_ ot 


— — 
Chap. 3. Laws of England. 
mitter there are Two Incidents, (vig.) an Antient Right, and a De- 
feaſable Eſtate of Frechold coming together. > bes dirty 
[But ſec infa, Of a Diſcontinuance., i 


4 ä 


2. By Act of Ore of the Parties. 1. In Reference to Things Per- * Lir. 497. 

ſonal; 2 as if One does wrongfully take or. detain my Wife, Child, 

Servant, or Goods, See How Property is Alter d by Sale in Fairs 
and Markets, Book 2. chap. 2. Of Fairs and Markets, | I may La- by Rep. 82. 

fully Retake them, tho not in a Riotous Manner. But an Inn- Plem 55. 

keeper or Alehouſc-keeper may Juſtify the Detaining of an Horſe or Kely. 132. 

other Thing from me, till 1 Have, paid Him His Reckoning. [But 

ſee the 11 & 12 ½ 3. chap. 15.] So a Taylor may detain my Cloths, 

till He is paid for the Making. 2. In Reference to Things Real ; 

as I may Remove a * Nuſance done to my Freehold, If it can be = Finch, 


498. 
3 laſt. 134. 


Eſtate for Non-Payment of the Rent, or Cattle Damage-feaſant up- 8 
on it. I may alſo maintain Poſſeſſion of my Lands againſt One that 4 Rep. 62. 
would turn me out; or I may regain my Poſſeſſions by Entry when 1 | og 


taken away By Law (z.) By Deſcem or Diſcontinuance. 1. By 55, 133; 
not take away an Entry) and the Law caſteth the Houſes or Lands Fiona 585, 


that has Title is Driven to His Action. So then to take away an 
= Entry there muſt be a Dying ſeiſed in Demeſne, either in Fee-fimple 

or Fee- tail, and alſo a Deſcent.” | See Book 2. chap. 3. Of Deſcent, and 
the 32 H. 8. chap. 33. whereby the Title of Deſcents to take away 


Tenements by Tenant in Tail, or by an One that is ſeiſed in Pee- S. 
= ſimple, Fee-tail or for Life in Another's Right, whereby the Iſſue : luft. 68r- 
. on, ” . 5 ot | 8 . —_ | 3 Rep. $4. | 
m Tail, or the Heir or Sucteſſor, or 'Thoſe in Remainder or Rever- 8 Rep. 71. 


This Happens . becauſe The Perſon made a larger Eſtate of the 937 633, 
Land than He ought. A Diſcontinuance may be Five Ways, (91z.) 
By Feoffment, Fine, Recovery in a Precipe, Releaſe with Warran- 
ty, Confirmation with Warranty. And this was to the Prejudice of 
Wives, Heirs, Succeſſors, Of Thoſe in Reverſion or Remainder. So 
that where. the Entry is taken away by Law, One cannot be His 
own Judge, but muſt have Recourſe to the Law. But many Per- 
- 12 are reſtrained by Statutes from making a Diſcontinuance. 

A e r ood 


) the 11 H. 7. chap. 20. A Wife in reſtrained to make certain 4- 
2 of | ” Lands of the Deceaſed Husband, | See 2 Dando. 
y the 32 H. 8. chap. 28..T he Husband is Reftrain'd from Aliena- 
tions of the Jſife's Inheritance or Freehold. {See 3 Rep. 50, 51. 
2 Iuſt. 681, 682. 8 Rep. 71, 72, 73. 2 Dane. Abr. 3581] 
By the 1 Eliz. chap. 19. 13 Eliz. chap. 10. 1 Jac. 1. chap. 3. MI 
Eecleſiaſtical Perſons, Deans and Chapters, Maſters and Fellows of 
AR. — © Callzger, 
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done without Riot. So I may Diſtrain Goods or Cattle upon my Book 3. ch. 2. 


1 Have a Right of Entry or Title to Lands, and my Entry is not 9 Rep. 54, 


d Deſcent, as where a Diſſeiſor dieth ſeiſed in Fee or Fee-tail of z. 
Houſes. or Lands (for a Dying ſeiſed for Term of Life, &c. doth Lit. 496 . 
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upon His Heir. Here by Reaſon of the Deſcent (which is much fa- 1 Int. 237. b. 
vour d) a Right of Entry is taken away, and the Diſſoiſee, or He 238.4. 239 +- 


Entries and Continual aim is made almoſt uſeleſs.] 2. By © Diſcon- it. s 
tinuance ; where the Alienation is made or ſuffered of Lands and iat. 14 „ 


ſion after His Death, are driven to their Action, and cannot Enter. Roll. Abr. 
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530 Au Inſtitute of the Book IV 


Colleges, Maſters of Hoſpitals, &. are Diſabled to Alien or Diſc: 
tinue their Eſtates. 50 5 1 


Of Things That lie in Grant, there can be no Diſcontinuance 
* nor by Exchanges, or Letters Patents; becauſe They do not require 
=_ Livery of Seiſin. 3 | 
* [See Of Leaſes, Book 2. chap. 3.] 2 33 : 
The Titles of Diſcontinuance and Remitter were Great and 
Large Titles in our Old Law-Books ; but now 'They are made very 
= 5 Narrow by theſe Statutes; and the 27 H. 8. chap. 10. Of Uſes as to 
8 Remitters; and ſome Aſurances, that at the Common Law were 
3H Diſcontinuances, are now made Bars, as Fines with Proclamation by 
the 4 H. 7. chap. 24. and the 32 H. 8. chap. 36. as to the Iſſue in Tail; 
tho ſtill They are Diſcontinuances in ſome Caſes to Him in Remain 
"8 der or Reverſion. %%; ᷑ũẽrͤ rr „„ 
Wi - | 3. By the Act of All Parties There may be a Remedy without 
ö Suit. As By Their own Immediate Accord, or By Transferring the 
_ : Controverſy to the Determination of Neighbours and Friends by 4-- 
1 C V/ ĩ . HO. 
ia I. 4 Accord (Concordia) is an Agreement betwixt Two at leaſt to 
Terms of Give and Accept ſomething in Recompence for a Treſpaſs, G.. 
the Law. | | . e TL: 83 223 1 
verb. Accord. done by one to the other. If This Agreement is Executed, It 
is a good Bar in Law in ſome Caſes of Perſonal Injuries to any 
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Rep. 1. Action for the ſame Treſpaſs or Injury. Accord with Satisfa- 
2 + Cion is a Good Plea in Perſonal Actions, where Damages only | 


are to be Recovered; not in Real Actions. Therefore a Right or 
Titld to Freehold Lands cannot be barrd by Acceptance of Any 
Collateral Satisfaction or Recompence. It muſt be by. Releaſe, Con- 
firmation, 6c. But becauſe the Action of Ejectione Firme and Treſ. 
paſs are ſo woven together that they cannot be parted, as an Accord 


79, 80, 


iIãꝗꝗͤ a good Plea in Treſpaſs, It muſt be ſo in Ejectment. 
4 Rep. 99, Ff If One is Bound in an Obligation to deliver Goods, or to do any 


1 Inſt. 212. b. Collateral Thing, The Obligee cannot by Accord betwixt Them 
5 give Money in Satisfaction thereof; for the Contract being made By 
| Writing to do ſuch a Collateral Act, It cannot be altered without 
Wiriting. But when One is bound to pay Money, He may give 
Goods or any other valuable Thing in Satisfaction; becauſe All 
Things are eſtimated and valued by Money, and not Money by 
Things. If a Contract without Deed is to Deliver Goods, or to do 
any other Collateral Thing, there Money may be paid by Accord in 
Satisfaction of ſuch a Contract. For as a Contract upon Conſidera- 
tion may commence by Words, ſo by an Agreement by Words for 
Any Valuable Conſideration, The Contract may be Diſſolved. See 
K dee of an Obligation, Book 2. chap. 3. Of Obli- 
i 8 | 
: Note, That the Beſt and Safeſt Way to plead an Accord is to 
© 6 Rep. 44. Plead it by Way of 8 Satisfaction, and not by Way of Accord only. 
6 Rep. 44. | f | 3 

9 Rep. 80. For if It be pleaded by Way of Accord, a Preciſe Execution there- 
5 of in Every Part muſt be pleaded, c. Lou need not ſay any more 
but that you paid the Plaintiff a Bottle of Wine, Ge. in full Satif- 
faction of the ſaid Accord, which the Plaintiff received. In All 

Caſes where Arbitrament is a Good Plea, Accord with Satisfaction 


- | is a Good Plea, Sha) 
5 4. m 2. h . 


2. h Arbitrament ( Arbitrium, Laudum, 'Compromiſſium) or an MA. Weſt. 
ward, is the Determination of Two or More Perſons at the Requeſt 4 55 : pare 
of Two Parties at leaſt, Who are at Variance, for Ending the Con- p. 167. $ 43. 
troverſy without Publick Authority. Five Things are Incident to Hard. 44, 
Every Arbitrament or Award, (Sig.) Matter of Controverſy, Submiſ- 

fron, Parties to the Submiſſion, Arbitrators, An Arbitrament or. a 

Giving up of che Award. „„ i Anat on _ 

1. Matter of Controverſy, either of Fact or of a Right in Things 

and Actions Perſonal and Uncertain ; but fo as No i Freehold, tho? i wen 
the Submiſſion is by Deed, nor Leaſe for Years of Land (O.) may $) mb. 2 Pare 


upon Bill; or on certain Contract, Matters Concerning Matrimony 242, 244, 
or Criminal Offences, cannot be made Matters of Arbitrament. But 246, 265,.... 
| | "FAY . 14 . Ei nb | = 266, : | | 
If Men enter into Bond with Condition (as is uſual) to ſtand to the 9 Rep 18, 
Arbitrament or Award, The Bond may be forfeited for Non-perforz Cie. 223, 


mance of the Condition. Noy's Max, 


4 25 Submiſſion of the Controverſy to Arbitrators is neceſſary, by 198. 


k This Submiſſion may be either General, as of All Demands what + Weſt's 


: N 3, 4: P- 165. 
give a Bond to each other, It muſt be Word for Word alike on both 5. 34. p. 106. 


5 | ; Is n Fa Nep. 98. 
Covenants to perform the Award, If the Parties pleaſe. e 


57 


3. There muſt be Parties to the Submiſſion, and | Two at the ' Wet's 
leaſt, one of one ſide and one of another ſide, of Capaciny to Com- * gert 
promiſe or to make mutual Promiſes, to ſubmit to t : 3 


Judges choſen by the Parties to give Judgment between them to Weg-, 
End the Debate. Neither Natural or Legal Diſabilities do Hinder Sym. 2 Pare 


W The Fault is in thoſe that chooſe them. They are call d 4rbitrators, 

3 becauſe They Have an Arbitrary Power, if Their Judgment be ac. 

cording to the Submiſſion. If They Obſerve the Submiſſion and keep » West! 

within their Juriſdiction, 'Their Sentences are Diſfinitive;; from which Symb. p. 167. 

| there lies no Appeal They cannot n An their Power z for they, 7, „. 
have but a bare Authority. xy. in 1 


I neee A 8 5 ©. W. I Roll, Abr. 
5. 9 Arbitrament is the Sentence or the Decree pronounced by the 257: 


* Weſt's 
now as all Submiſſions are uſually BY Bond Conditionally, So as the b. 63. C.. 
Award be made in Mriting, and ready to be Deligered 0 the Parties, b., Rn 5 43: 
. | 8 . h , | Ms up 5 3. 
or to ſuch of Them a, ſhall Require-the ſame, Ihe Parties ſo bound à Weft? 
Themſelves are obliged to take Notice of the Award at Their Peril; Symb. 2 Part 


oy 


to Bach Party by ſuch a Day. For then It muſt be Delivered to 8 Rep. 98. 
Each Party accordingly, T 

In making an Arbitrament or Award 4 He Things muſt be Ob- Roll Abr. 
ſerved. 1. That It be according to the very Subwi ſon in reſpec of 22, 243, 
the Perſons and the Things Submitted. For to Award a Thing to 441. 240, 
be done By a Stranger, and ſometimes To a Stranger, who is not 249, 252, 
Party to the Submiſſion, or to make an Award upon Another Thing 1g 26 
that is not Submitted, is void. But where the Award is of ſeveral , & b. 
Things, Part within the Submiſſion, and Part out of it, It is * 117555 Max. 

EL e 
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be Adjudged from One to Another. Thus Debts due on Record or 1 Roll 3 
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giving Them Power to pronounce a Sentence betwixt-the Parties. og abr. - 


ſoever ; or Special, of ſome certain Matters in Controverſy. It may Symb. 2 Pare 
be alſo by Mord or Writing, Abſolute or Conditional. 1118 the Parties p. 163.5. 2, 
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| 7 5 . o Award. * 8, 9, lo, Se. 
4. m Arbitrators are requiſite, who are Private Extraordinary Paav. Abr. 


any one from being an Arbitrator, If They are Incompetent Judges, P64. . 81. 


= Arbitrators and Publiſhed when They have heard all Parties. But Symb. 2 Part 


P unleſs the Words of Submiſſion are So that the Award be Delivered; Liab .* 


10 Rep. 131, 
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WW 
9 532 . =” Inflicute of the. Book IV. 
jt ee, 
for that which is out of the Submiſſion, and Good for the Reſidue 
4 2. It ought to be Equal, and not on one fide only; for It muſt appoint 
aþ eichtr Party to Give or Do ſomething Beneficial or Advantagious 
* 3. The Perſormance of the Award muſt be Poſſible and Lacaful. 4. 
. | There maſt be a Mears By Law to Attain unto the Thing awards! 
i. This is chiefly meant where Submiſſion is without Bond: F. It ought 
I: - to be Certain and Final, and make an End of all Controverſies rig 
15 mitted; Or If It is Good only in Reference to Part of the Thing 
. 2 ſubmitted, It muſt be Final as to that Part, or elſe It will be 
5 „ . 
K 2 1 Theſe Things being Obferved, An Avus ſhall not be Arved! in 
1 Cb 4 Court of * Equity, unleſs there was Corruption in the Arbitrators, 


Rep. 279. [See the 9 & 10 /. 3. chap. 15. infra.) If all Things are done 


= 1 Rep. Bord Fide, The Arbitrament ſhall be Expounded according to the 
= 110 Rep. 57. © Intent of the Arbitrators if Agreeable to Law, and not Literally. 
= Ly. * Abr. An t Umpirage is where There is but Ore Arbitrator; and is uſual- 


161 262. ly when The Parties Submit Themſelves to the Arbitrament or A- 


i: ward of certain Perſons, and If They cannot Agree, or are not Rea- 
1 dy to Deliver their Award in Writing before fuch a Time, then to 
41 tte Judgment of Another as N This! is often the Effect of the 
4 Ol Bond of Submiſſion. © 
« 8 Rep. 82+) Note, That u Submiſſion to an Award by Bond may be Counter | | 
TORT manded If Deed. Such Authorities in their own Nature are Rev- 
cable ; a Letter of Attorney, Ge. tho made irrevocable by R- 


proſs Words. But then the Bond! is forfeited; If It had been with. 
out Obligatian, Oc. ene might Revoke and Forfeit nothing. 
6 Rep. 44. Where an Acovrd with Satisfaction may be aca an aer 
r may be pleaded, 8 


J the 9 & 10 Wis. chip. 15. The Parties may Agrer- "chil hol 
| Submi in to the Award,. 5 Umpirage of Any Perſo or Per ſuj1s 
ſhall be ade a Rule of Any of His Majeſty's Court. of Record'; an 
may 1 ſuch Their ee in the Condition of Their Bond, dre. 
Aud a Rule of Court ſhall thereupon be made, tha the Parties 2 
be concluded by ſuch Arbitrement or Umpirage. And in Caſe of 'Diſ* 

. . obedience thereto, the Party neglocting or Refuſing ſhall he Subjeth't 

All the Penalties of Contemning a Rule of CHDurt;  unteſs 1 + | 
on Oath that ſuch, Award was Corruptiy and Unduly procured., I. 
195 which ' Caſe It hall be fer aff de » a9 Court of Law o! aquity, 80 


"Provided: Th Pat this Sratute ſhall Bound only to ſuch" Matters for 
i which There i is n10 Other A 55 * * Porlonal 25 or A Tae 
in e e eee 
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Lear of 6 7 England. 15 < 55 | 


N 


: CHAP, IV. 


of bes Ficebeltihs s in Suits or Civil Ciuls in Our Courts, 
(Viz.) Of Actions, (herein o the ſeweral Sorts of 
Actions, as Actions of the Ca e Detinue, Coyenant, 
Debt, Treſ aſs Vi Armis, Ejectment, Q dare Im- 
peclit, Waſte, Replevin) Writs, and of the ſeveral 
Sorts of Writs, and of the Arreſt, Outlawry, Appea- 
rance and Bail, Of the” Declaration, Pleas, Iſſues, 
* (wherein of Jury, Challenges, Evidences, Ver- 
dict, 66.) Judgment, Execution, nd IP 5 Writs 
Hop ' . Nature hd er, e, 


W MA * 


T b. 
\ 


No Hebt ths Practice in geil eule I 1510 cab 1 a Ce- 
7 erat View of the Proceedings” m the Court of Common Pleas ; 
' beeduſo The Cohn Ph Court is of the Litgeſt Extent for Civil 
Actions. For the every Court at Jeftminſte/ his ſornetirties a par- 
ticular Courſt df Proceedings, which is the Law of that Court, and 
of which the Judges ought to take Notice, tho not of: che Courſe 
of the Inferior fonts {\ Yet! by Giving an Account of thè Common 
Pleas Court, You! may Have a 22 Account of the Procec dings 
of the Court of -King's Benth and Exehequey (tho! I an fake No- 
tice by the way of Any Conſiderable Differences amo Them) as 

alſo of the inferior Courts of Common Law, unleſs T 5 ary direct 
ed by Particular Cuſtoms. ee 

Where The Remedy is to be By Suit! in the Court, The Genera) 
Parts of the Suit may 12 "Theſe (eig.) The Ation, Mit and Arreſt, 


Tn Fr App — and ery 'The iy meh Pleading, 
"The; Fo rial, ; Yemen Exvention, and a Fit in the Nature of an 
80 ge < ai 


_ Pk oh gien is 4 | Right of Proſecuting 'in a Couct of uſtice, of . 
* that which is one's Due; or 4 5e ig, mand of one's Right. - 2 
An Action lies 2 Qin Timet 10 e Caſes before Moleſtation. fad. 4e. 
. Petition muſt be made to the King in Chancery in the Place of 8 Rep. 15. 
: Raich; whereupon Proceſs ſhall go adi a Grantee to maintain _ * How. 
One's Title. But whilſt Perſonal Thm $ ſeiſed for the King remain Fenk. 
in the Officer's Hands, The Party that hath Right may Traverſe the Frer. 5275 
Reeord that ehtitles the King, and have his Goods again; or one 6. 
may Diſturb the Officer" from taking the Profits, or ſue Him for the 2 lag 187. 
Goods. tar I Laſt. 299. 1. 
The Action SS till the 3 is Given. 
Actions are either Þ Falſe or Faint. le where the Words of > tie 689; 
the Writ are falſe. " Fmt, where the Words of the Writ are Bans 1 Toft 367. h. 
yet there is no Cauſe or T ite to NOTE by dad Naias. 
LY 51 Hal e Ps 4 
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bl ; , Laſt. ED Actions are - this Criminal or Civil. Criminal, as 3 of 
. 2 te. 54 Death, Felony or of Mayhem. Civil are either Real, Pex Jonal or 
Mix d. 


* « Terms of 4 Real are thoſe whereby The Demandant claims Title to Have 

| | yy ral Hort a Frechold in any Lands or Tenements, Rents or Commons, in 

5 Adions Per. ſimple, Fee-tail, or for Life. Every Action Real is either oo 0000, 5 

1 pany" 15 i. e. Of His own Poſſeſſion or Seiſin, or ure Ke i.e: bf the im or 

1 6 Rep. 3. Poſſeſſion of His Aunceſtors. DTT 

r Iaſt.:84.b. But Real Actions are much out of Uſe. Joni in moſt Caſes at this 

Fa n 40; "Day, Ty: are ſupply d by other Actions, which y Held an Eaſier and 

8 : Quicker Method to Try T itles 5, as Adions on the dog Y relpaſs, 

Wo Replevin, Ejectment, Se. "TA v6 AQ 

15 Perſonal Actions are Thoſe wink the Plaintiff POR have ERR 

| the Defendant by Reaſon of any Debt or Contract for Goods and 
| Chattels, or for Damage done to His Goods, or to His Perſon. 

Mid Actions are Thoſe which one may have to Recover the 

= 1 Thing Demanded, and alſo Damages for the Wrong 

1 n SR 3 le that Brings an Action Reef? is call'd The Demandant, and 

Ha 127.b. He againſt whom It is brought, is call'd The Tenant. In Actions 
Perſs nal and Mix d, They are call d Plaintiſf and Defendant 

I bere are ſeveral. Sorts. of Perſonal and Mix d Actions. T . W | 

I ſhall ſhew How They are Divided ; and then who are capable to 

Bring ſuch Actions, and Againſt whom may ſuch Actions be brought; 

chere ſuch Actions muſt be laid; and We what _ ine 2 W Muſt 

be brought. Hoi 30 

Le Howe Perſonal and Mit'd Actions are Divided. if 

Perſonal or Mix'd Actions, that are of Common Uſe od Practice, 

are Bisided into Actions of Treſpaſs upon the Caſe, Detinue, Cone 

80 Debt, 7. reſpa ſs Vi G Ar milz Fjettment, pare Impedit, N. Ne 

Replevin. .. 2.10 68 --- 

{rg 1 deſcribe theſe Particular Actions let me Premiſe, That an 

Action of Account lies againſt Thoſe that Ought to render an Hc- 

- count, and refuſe to give an Account. Auditors are appointed by the 

12 Rep. 6g. Court to ſettle the Accounts in ſuch Actions. But Actions of Ac 

Inst. 17. a are almoſt laid aſide. f However none can be charg d in Account by 

3 the Common Law but as Guardian in Socage, Bailiff or Receiver. 

A Bailiff is a Servant who has the Adminiſtration of Lands, 

Goods and-Chattels, for the Owner's Benefit, and He'is. chargeable in 

Account for the Profits He has raiſed, . or reaſonably, 11 have 

raiſed, his Expences deducted. A Receiver is He that Receives Mo- 

ney to another's Uſe to render an Account without Allowance of 

Expenccs, , IS, this Cauſe à Bailiff ſhall not be charged as Be- 

cCeiver; for then He would loſer His Expences and Charges. In an 

Account againſt a, Receiver, [The Plaintiff muſt Declare by whoſe 

Hands the Defendant received the Money; which He call not do 

in Caſe of a Bailiff. But in Favour of Merehants, and for Advancer 

ment of Trade, if 8 n e their 1 un > of therd nar 
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* Addis \ Profit Moritie cum roſui 4 Inſt. 31 3. 

Pena ex Delicto defuncti Heres teneri non debet. 2 Inſt. _ 442. 
In Keſtitutionem, non in Penam Heres ſuccedit. 2 Inſt, 198. 

In Heredes a non ſolent Tranſire Ache, que penales ex Malificio fant 2 Inſt, 442. 
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Laws of England. 635 
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Chap: 4. 


ming Himſelf Merchant, ſhall have Account againſt the Other, na- 
ming Him Merchant, and ſhall charge Him as Receiver; who ſhall 
have Allowance of His Expences, and ſhall Account for the Profits 
He received, and might reaſonably receive. This is by the Law 
of Merchants. |See the 21 Fac. 1. chap. 16. Of Guardians, Book 1. 
chap. 6. and 1 Dand. Abr. Tit. Account.) 
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By the 3 & 4 Ann. chap. 16. Actions of Account may be brought 
againſt the Executors and Adminiſtrators of Every Guardian, Bailiff 
and Receiver, and by One Foynt-Tenant and Tenant i Common, 
His Executors and Adminiſtrators, againſt the Other, as a Bailiff for 
Receiving more than His Share, and Againſt their Executors and 
Adminiſtrators. And Auditors ſhall Examine the Parties upon 
OS on oe 


— ps 


1. 8 An Action of Treſpaſs on the Caſe is a General and Perſonal «Terms of | 
Action brought againſt One for Wrong done without Force, but ro ge =” 
againſt the Peace. And it is call'd an Action of the Caſe becauſe the Cafe. 
the whole Caſe is laid in the Declaration. JJV 
It les Fon: ld 77 Eo noone ws „„ 
1. For ® Words ſpoken 'To or Concerning Another, whereby One Finch. _ 
is Defamed and Damnified. All ſcandalous Words are Actionable ; Rep 15, 18, 
which may Affect one's Life, Limb or Member, Liberty, Office or 17,18,19, 20. 
Place of Truſt, Trade, Preferment, or Words which charge One with g, 
a Foul and Infectious Diſeaſe whereby He ought to keep from the 
Society of Men, or Diſparage One's Title to His Eſtate, or where 
the Words tend to One's Diſinheriſon, as by calling One Baſtard that 
is an Heir to Land, or where They tend to One's Particular Da- 
mage, and One is actually Damaged thereby. All are Actionable, 
whether ſpoken by way of Affirmation, Hearſay, Adje&tively (C. 
Directly, Obliquely, Interrogatively if the Words imply an Affirma- 
tion, in Earneſt or ſeemingly in Jeſt, in Engliſh, or any other Lan- 
| guage if the Words are underſtood, 6c. Words ſpoken Adjeftively if 
They imply an Act done, as F. S. is a Corrupt Judge, (7c. are 
Actionable; not if They ſignify an Inclination only, as J. F. is a 
J.... 4 in Bro OT dn oor ors 
But Note, That where the Slander doth concern One's Life, Liber- 
ty, Member, (as Loſs of Ears, Oc.) or Corporal Puniſhment, Oflice, 
Truſt, Trade, or impute a Foul Diſeaſe that might Cauſe a Separa- 
tion from the Society of Mankind, The Plaintift need not Aver any 
particular Damage, as He muſt in other Caſes. 'Thoſe Scandals 
which Concern Matters merely Spiritual, and without Any 'Tempo- 
ral Damage Enſuing, as to call one Adulterer, Fornicator, Here- 
tick, Schiſmatick, Dilapidator, (5c. are determinable in the Eccleſi- 
aſtical Court. Yet By the Cuſtom of London An Action of the Caſe 
lies for calling a Womnn Whore, becauſe by Cuſtom She might be 
Carted, if the Words were true. But the Action is maintainable 7 
Rae A N | — 
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Verba Accipienda ſunt in Mitiore ſenſu. : Rep. 13 | 17, 20, 25. TI 

ih ops Senrentia in Verbis G — Jeu fon Dali, 77 N 4 Rep. 15. 

Senſus Verborum ex cauſi dicendi Accipiendus eſt. 4 Rep. 13, 14. | 
Ser mo Relatus Ad Perſonam Intelligi debe de Conditigne Per ſona. 4 Rep. 16. 
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the Courts of London only. Words of Pa ſſian are hot Action nable; 


as You have Forſworn Your ſelf; [See Of Perjury, Book 3. _ 3.1 
You are a Villain, Rogue, Varlet, Knave, (5c. But If One calls an 
Attorney, Gc. Knave, the Words are Actionable; if ſpoken with Re- 


lation to His Profeſſion, whereby He gets His Living. To charge 
One with an Intention to kill, &c. is not Actionable; as the Purpoſe 


4 Rep. 17, 
20. 


and Intent without Act is not Puniſhable. nn 
{For the Action De Sgandalis Magnatum, See Of the Nobility, 
Book 1. chap. 4. For Defamation by Deed, See Of Libels, Book 3, 
cn. 3. Md For Authorities in all the Caſes abovemention'd, 
I: Down Ar. p. $0, top. we]. AN... 
* It is to be further Obſcrved, . That the Declaration muſt. ſet 
forth in Certainty the Perſozz who is ſcandalized ; for if the Perſon 
is uncertain no Action licth ; and an Innuendo cannot make that cer. 
tain, which was uncertain before. So It muſt ſet forth the very 


Words that are Actionable; for if the Witneſs varies but a little 


12 Roll. 

Abr. 298. 

4 Rep. 17, 
> | Rh 2 


1 Terms of 
Law. v. 


Aſſumpſit. 


Note in Writing without Seal (for 
- Expreſs, as For not making a Good Eſtate of Land ſold accord 
ing to Promiſe ; Not paying Money upon a Bargain and Sale accord: 


from Them, The Cauſe is loſt. Therefore It is beſt to charge the 


Defcndant with ſpeaking the Words ſeveral Ways at ſeveral Times, 
that you may with more Certainty Hit upon the very Words or the 
Subſtance thereof. For It is not here to be allowd, as It is in the 
Eccleſiaſtical Court, to lay the Words, and ſay, i or the like on to 


the like Effett. k An Innaendo cannot Alter the Words, or Add to 


Them, to make Them Actionable. The Scandal muſt be apparent 
by the Words 'Themſelves e 


2. For Deeds, As for an Afſumpſit, Nuſauce, Decent, Trover-and 


Converſion, and upon Statutes. 


„ / N32 EC 
1. Upon an 4ſwmpſit, I which Is a Voluntary Promiſe made by 


Word, or ſuppoſed to be made by Word, whereby One upon Valu- f 
able Conſideration Aſſumeth or Undertaketh to Perform ar Pay ſome- 
thing to Another. Therefore, e ee e 


An Afumpſit is either Expreſs b Direct Agreement by Word, 1 ot 5 
chat is All one in Law,) or Implied ; 


ing to Promiſe; For not Delivering Goods upon Promiſe upon Notice 


or Demand. This Expreſs Aſſumpſit may Relate to one's Real or 


Perſonal Eſtate, or to One's Perſon. Where an Iadebitatus Aſumgſit 


is brought for Goods Sold and Delivered, there you mult prove a 
Price Agreed on, otherwiſe. the Action will not lie. 


Implied; Thus an Action of the Caſe will lie on an Implied 45 


 ſumpſit for a Quantum Mernit for One's Labour, as where I employ 


Any Perſon to work for me, carry Goods, c. Where a Qantum 


Mermit is laid, you need not prove Any Price agreed on; but only 


Delivery of the Goods, and the Value of Them at the Time of the 


Delivery. So that in an Action for Goods fold or Work done, It is 
the Beſt Way to lay a _ Qnantum Meruit with an Indelitatus A 
frmpfit. For if you fail in the Proof of an Expreſs Price agreed, 
ou will recover the Value. So an Action on the Caſe will lie on 


an Implied A umpſit for a Quantum Palebat where the Law obliges 
an Inn-ckeeper, Cc. to furniſh another with Meat, ae = c. or 


* 


where a Tradeſman Delivers Goods at no certain Price: Alſo It will 
lie for Receiving Money 70 azy Uſe, as Bailiff or Receiver, or Both 


— — — — 


Cap. gl "Low E England,” | 


n — 2 ü: — 


as Bailiff and — which ſupplies the Place of an RP of Ac- 
count; - Upon an Frfemul 
tated, ſuppoſing that the Parties 
Bill of Exchange by Cuſtom; for if a Merchant to whom It is Di- 
| reed, ſubſcribes the Bill, It is an ee it in Law. [See the 9& 

10 M. 3. chap. 17. Concerning In — — 3 & 4 Ann. 
chap. 9. An Act for Giving Like So e 
is now uſed upon Bills of Exchange; a Gr the Better Payment of 
Inland Bills of Exchange. And foe "Book 2. chap. 3. Of A 


ſuch Actions on the Cafe upon an im Pied — may be brought 
_ againſt the Puries Themielves ſo Tlie lie For or Againſt Exe- 
 eutors ot Adminiſtrators upon the Cogr of the Teflators And 
theſe Implied Promiſes may alſo Relate to One's Real of Perſonal Ex 
ſtate, ran. One's Perſon. - - 


when the Law obliged to * or Act; ' es "agulaſt a Victualler for 


Refuſing to Entertain Gueſts, - 


Perform or Pay muſt always be Remembred. I have before men- 


ſome Particulars, - 
By the 29 Car. 2. tas ws As for benen of Frauds * 


Special Promi a tho Anſwer Damages ont of His own 
: Hanes or to 9 the Defen 


ands, &c. or Any Intereſt concerning the ſame; or 


Q greemtent that it not to be performed within a Year after the making 
= thereof; unle 


2' : Authorized by Him. 
No Contratt for the Sale of any | Goods 5 10 J. Value ſhall be 


 aiually Receive the ſame, of give 7 ro +, ix Earneſt to Bind tho 
Bargain, or in Part of Payment, or except ſome 
Note n Mriting be made, ſigned: by the Parties to be charged Gan 
Contra, or thetr Agents. See How Eftats in Goods and 
Perſonal may be Acquired By Sale, Book 2. chap. 6.] 


A Promiſe 10 pa y if Another does not, being W at t the ſame 
Time that the * made, is not a collateral Promiſe for the 
Debt of Another * promiſo of both Parties niakes One Origi- 
nal and Entire — upon 
Pere, If a Promiſe by Another to pay upon Forbearance of Suit till 
uch a Time, is not a ſufficient ä to create a new Con- 
tract, and to bring out of the Statute? [See the Rep. 9394] 


222 ee 0 I 


Comprtaffer for Money due upon Account 
ve come to ah Accoutit; Upon a 


There may be alſo an Acton of the Caſe upon. a n Now Amp N 


| pPerjuries. ] No 1 j bo brought to charge an Executor or Ad- 
miniſtrator On 


Any Promiſe to Anſwer for 
the Debt or Miſcarriage of — or to charge Any One upon an 
| 7 deer on Conſid fd yaticn of Matriage ; or on any Contract or Sale 
L »por Any A - 


ment.] In All Theſe Caſes It is Implied By the Law, that 1 
greed to pay, tho He made no Expreſs Promiſe to do it. And as 


"'r Veatr. 
72, 733, 169. 


The Statute of the 29 Car. 2. "thay, 3.  Conceming Atrectwonrs 6 | 
tion d ſome Parts wigs but It is 5 neceſlary to Remind ye again as to 07 


the Agreement upon which ſuch Action fhall be : 
brought, dy ſome Memorandum or Note thereof; ſball be in Writin 8, 
ſagned by the Party to be 2 therewith, or 8 other TIP 


god, Rache rhe Buyer fhal Accept Part of be — „ 
; Memorandum of | 
fach 


artels e 


e 11. 363, 
364- 


the Sale, c. and Both are chargeable. 
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Lev. 65. 
55 of Marriage extends to a Pro 
for Payment of Money upon Marriage. A ad 


p 2 Ventr. 
361, 362. 
q 2 Ventr. 
361. 


r Terms of 
the Law, v 
Nufance. 


F. N. B 176. 
4 Rep. 86,87. 
3 Rep. 73» g 


101. 


9 Rep. 54,5 8. 


1 laſt. 56. b. 
2Inſt. 405, 
406. 

1 Roll. Abr. 


88,89 
1 Danv. Abr. 


374. 


made, &c. a Promiſe by Letter is ſufficien. 
+. Note, 1 


2 It; is ſaid SIG _ Clauſe concerning a on PTY 
miſe to Marry, as well as to [Promiſes 


Any Intereſt concerning the fame+P includes ant Agreement to Ac 
fign a Term in Being, as well as One created de Noο⁹. 
4 By the Clauſe os 45 ſome Memorandum: or No re in Writing be 


hat in Declarations upon many "4ſſampſits,, It is neceſſary 
10 ſhew a Notice, or a» Requeſt and Demand. See Of Demand d of 
Rent, Book 2, chap. 2, Of Obligatious, Buoꝶ 2. chap. 05 I [vx 
2. This Action of the Caſe lies for a Nuſance, 1 s when 
Any Thing is Done or Omitted by a Man upon His Own ound, or 
elſewhere, to the Annoyance and Unlawful Hurt of Another. It lies 
only for a Special Anngyance. to ſome particular Perſon, not for a 
Comnion Nuſance. Thus an Action of the Caſe may ho or a Nu 
ſance for Diverting, Stopping or Corrupting the Plaintiffis: Water; 
For diverting Water from the Plaintiffs Mill; For! turning a Wa. 
ter-Courſe upon the Plaintiff's. Houſe, Meadow, Ge. For En- 
cloſing and Eating up the Common ; For. Sdopping u a Way lead. 
ing from the Plaintiff's, Houſe. to His Land; For Suffering the 
next Houſe, to Decay to the Damage of my Houſe ? For building 
upon a New Foundation, and Stopping up Antisat Lights, or 


Hindring one to Enjoy the wholſome Air; For ſetting up or making 


a Hogſtie, Houſe of Office, Lime- pit, Brew-houſe, Dye-houſe, Tan- 


houſe, Chimney, Chandler's: or Butcher“ Shop, Ge. "uſing it ſo fear 
my Houſe that — Smell thereof doth annoy me, or Hurt my Grafs 


or Trees; By Laying Carrion near my Houſe; (50. But If G Gi ſets 


5 Rep. 73, 


| 101, 108. 
9 Rep. 54. 
1 Cro 367. 


"i i Cro. 318. 
9 Rep. 55. 


9 Rep. 113. 


1 Iaſt. 56. a. 


up a Brewhouſe, or keeps a Chandler's ori Butcher's Shop near me, 
and lays Stinking Heaps at His Door, tho this be Offenſiwe to me, 1 


cannot Have this Action; t unleſs the Annoyance is very Great and e 


ry. Offenſiye to me, beeauſe It is a Publick Nufance. + 2 bh 4 
If a Schoolmaſter keeps a School ſo near the Study of a Lawyerby 
Profeſſion, to His Diſturbance, An Action will not lie. | 
Tho One hath a Right to Air and Light in His Dwelling Vet fot 


| Hindring One's Proſpect No Action lieth. Fe or a Proſpect:is only for 
Delight, not of Neceſſity. > a g 


au Tf Two have Lands adjoyning, and One of Them builds 10 Houſs 
on His own Land, and makes Windows and Lights looking into the 


Other's Land, T he Other may lay or erect any! T bing: upon His own 
e Land and Stop them. . 
* 5Rep 73. 


XxX 'Tho' One cannot Vn an Agion of the Gaſe for a. Cdn Nix = 


ance, becauſe It may, be preſented in the Tum or Leet; yet where 
the Inhabitants of a Ton had by Cuſtom 4 Watering Place for their 
Cattle which was ſtop'd by Another, Any Inhabitant may Have an 


Action of the Caſe againſt Him, for otherwiſe they would be without 
+ Remedy; becauſe ſuch. a Nuſance is not 2 to All the King's 


Vaugb. 340. 


People and Preſentable in the Turn or Leet, or to be Redreſled by 
Preſentment or Indictment in the Quarter-Seſſions. 

Upon Special Damage by a Foundroug Way, An Action lies k- 
gainſt a Corporation or Private Perſon that bac to Repair it; but 
if a Townſhip not Corporate is boumd to repair it, The Party, as to 


His Special Damage, feems to be without Remedy. 


* . 2 A . 1 5 5 1 If 


* 
* 
1 — ” * N 
' 


* 
* x —— 
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Chap. a. Laue of England. 
2 If One digs a Ditch in the Highway, into which my Servant 1 Roll. Abr. 
falls and Breaks His Thigh, by which I loſe His Service for a long {har Abe. 
Time, 1 ſhall Have an Action of the Caſe againſt Him for this Lofs 173. 
of Service. So for Digging a Pit, by Reaſon  wheteof J. S. (for 
whoſe Life I held Lands, ) was Drown d. [Sec Of Nuſanbè t, Bbok 3. 
1 FLY 2 Teceit of One to Another to His Damage. There muſt * F. N. B. 93, 
de both Deceit and Damage. H 
Dieeeit is either Judicial or Extrajudicial. . ꝓudicial, where fome- ?, Rep. #+. 
thing About Suits at Law is Done, not Done, or Done amiſs; ec. as Finch, | 
when an Officer of the Court uſes Deceit in His Office: "Thus $371" Ha 
Sheriff, Oc. is liable to an Action of the Caſe for Deceit, if He does 1 Roll. Abr. 


not Execute the King's Proceſs, or makes a Falſe Retum of it. Thus 90, C. 
a Counſellor or Attorney are liable that betray my Cauſe, Or If They 
do not attend at the Trial, by which my Cauſe Miſcarries, 5c. 
Thus One is Anſwerable that Perſonates me in Couft to my Da- 
mage. Extrajudicial; Where One Counterfeits Letters in my Name, 
and receives my Money; or Cheats me with Falſe Cards and Dice; 
or ſells to me by Falſe Weights and Meaſures; or knowihgly ſells to 
me Unwhelſome Victuals, Wine, Drugs, ©, to my Hurt and Da- 
mage; or ſells me Goods that are nonè of His Own, Affirming them 
to be His own; or where a Taylor cuts my Cloths ſo Scanty that 
they will not be for my Uſe; or where a Smith pricks my Horſe, or a a 
Surgeon unskilfully Sets one of my Bones that were Broken, &c. It 
lies alſo againſt All Shopkeepers for Any Frauds or Deceits to my Da- 
mage; Againſt All Perſons upon Expreſs Warranties or Warranties in 
Lam, &c. * But obſerve in the Caſe of 'a JYarranty upon Sale Finch 189. 
(which is the moſt Uſaal Deceit) That The Warranty muſt be Par- 2 Co 486, 
cel of the Contra; for If it is After the Contract at another Place, | Roll. Abl. 
(tho' an After Warranty by Deed may amount to a Covenant) It is 7. 
a Void Warranty, and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to Things in Being at the Time; not to 
Things to come; for a Warranty that the Horſe which you Buy of 
m6, ſhall carry you Thirty Miles a Day, is a void Warranty. One 
may Warrant that a Man ſhall live a Year, that a Ship ſhall return 
from ſuch a Place, That a Horſe ſhall continuè ſbund for a Year, Oc. 
Neither will a Warranty be good of Things, ' which I may plainly 
Diſeern to be otherwiſe; as that the Horſe: is not Lame or Blind, 
when He is apparently Lame or Blind; that Cloths of a Murry Colour 
are Blue, Gc. unleſs the Buyer is Blind. But where a Horſe is War- 
ranted to be Sound Wind and Limb, and He is Broken-Winded, or 
hath other Secret Diſeaſe, or where Cloths are Warranted to be of 
fuch a Length, and are not; There an Action of the Caſe Por Deceit 
_ lieth: For 'Fheſe Things cannot be certainly known by the Sight of 


Unskilful Perſons. n o 
Every One will Affirm that His Wates are Good, that the Horſe, 2 Cro 4. 
which He ſells, is Sound; yet If He does not Varrant them to be ſo, 

to It was Palſe; no Aion lie. 

4. An Action of Treſpas upon the Cafe may be For Troger ang 

Converſion,” * which lies againſt Any. Perſon that Hath gotten into * Terms of 
His Poſſeſſion any of the Plaintiff's Goods; and Doth Refuſe to Deli- Tia 

ver them upon Demand. It is a Special Action of the Caſe brought 

to Recover Damages to the Value of the Goods. For yon Recover 

| 22 e 0. 


$40 An Inſtitute of the Book IV. 


em. 


— — 


not the Thing Detained, as you poſſibly may in an Action of De; 
nue. Trover is a French Word, and Signifies To Find; So that in 

this Action the Plaintiff ſurmiſeth that He Lof# ſuch and ſuch Good: 
and that the Defendant Hath Found Them, and Converted Them to 

His own Uſe at ſuch a Place. 'The Loſing is but a meer Suggeſtion 
and not Material. For if the Plaintiff Delivered the Goods to the 
Defendant; or if the Defendant takes the Goods in His Preſence, +. 
*1Danv.Abr, this Action lies againſt Him, if there is a Converſion. © For That i; 
at, 7% 73 the Point of the Action and muſt be particularly alledged. If a Man 
finds Goods, He may take Poſſeſſion of them, and no Action lies; but 
He ought not to Abuſe them or Uſe them; For therein lies the Of 
fence. It may be brought againſt the Firſt Finder, or Againſt any 
other that hath the Goods by Sale, c. But It muſt be obſerved. 

1. That the Plaintiff in this Action muſt prove a Right or Property in 

the Goods, or at leaſt a Lawful Poſleſſion or Special Property for oo 
Time, as in the Caſe of a Carrier, &c. 2. A Poſſeſſion in the De. 
10 Rep. 56, fendant. 3. A Demand and Refuſal to Deliver them. f This Re- 
15757 gb, fuſal or Denial is allowed to be Good Evidence to the Jury that He 
no, 81. Converted the ſame, till It appears to the 1 e PHT 
It may be brought by Any one in His own Right, or by an Execu- 
tor or Adminiſtrator for Goods which came to the Defendant's Poſ. 


ſeſſion after the Death of the Teſtator or Inteſtate. 


's r Danv. 8 This Action lies for Money out of a Bag ( 0.) as well as in 

Abr. 20,21. the Bag, becauſe the Thing Itſelf is not to be Recovered, but Da- 

mages to the Value aforeſaid; for Money depoſited in a Third Per- 

ſon's Hand upon a Wager; For Any Live Goods, as Horſes, Oxen, 
Sheep, Hens, Deer and Hawks reclaimed, a Maſtiff, Hound, Grey- 

hound, Spaniel, Tumbler, as well as for Things [animate ; as Beds, 

Jewels, Rings, Plate, Carts, Timber and Trees cut down, a Ship 

and its Tackle, a Bond and other Writings, Gc. It will not lie for 

Creatures Feræ Nature, nor for Any Part of a Freehold, as for Lead 

upon a Houſe, Doors or Windows fixed ; But If They are Removed 

- and Converted; dd anon oantio on oAmnel 

The Plea on the Defendant's Part is uſually the General Iſſue, Not 

Guilty, and the Special Matter may be given in Evidence to prove 

the Plaintiff has no Cauſe of Action, or which entitles the Defendant 

to the Thing in Controverſy. It is ſaid That there is no Plea in 
Trover but a Releaſe or not Guilty. If the Defendant Pleads a Spe- 

cial Plea, He muſt either Confeſs and Avoid the 'Title of the Plain- 

tiff, or elſe Traverſe or Deny it. 0 

F. . Actions of the Caſe may be upon Statutes. Theſe are either 

n Terms of h Private or Popular. 1. Private, when an Action is given by 4 
te Low, » Statute to the King and to the Party Grieved only; as For a Rob- 

e bery upon the 13 Ed. 1. and the 27 Elia. For Fraudulent Cnuẽ 

ance on the 13 Elis. chap. 5. 27 Elis. chap. 4. For Per jury on the 

5 Elis. chap. 9, &c. where the King only joyns for Honour and Con- 

formity, the Party Grieved Having All the Damages. Or to the 

Party Grieved only upon a Penal Statute, as upon the Statute, of 

Glouceſter, or 5 & 6 Ed.1. chap. 5. For Waſte, &c. And Here if 

the Action is Given to the Party Grieved, The King cannot diſcharge 

the ſame, nor proceed in it after the Death of the Party : 2. Popular, 

where an Action is Given upon a Statute to the King, or to An One 

that will ſue for the King and Himſelf, by Action or Inter mae AF 

1 | | : cCording 
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9 1 255 Y * 88 Penh ELSE EDI EP en cot oe Nt 44. Ede SAEED ED a a CEOS 8 n R x 4 . 
* e A — 3 ae 2 SRC . Nr A . $43 . 7 = => : * * 
N 2 N A 9 e "Ro 2 Vo 3 EY RL IG ä n N . en HOO one OY ER! 5 . x 3 a r 


open het lt * N 
A 
R 


Rr . 
R * * A 1 E 5 
0 RE 8 * e ED; 2 3 OE SIE Ub 
S CARO ES, * r An 


. * * 
N in - NETS £ T7 : . * * r Er ↄ Ü U ⁵¼v!lJ5̃ ⁵-«R 
N 4 , x ; 9 r r Oo to ono ie 2 ]˙rꝛyꝛ11 ̃ ͤůUnn. re a 2 Bag 4 og Dig od ee 15 Hh 0 
* * 4 —_— DEE By et 2 3 I Es Coos 9 R N c W 1 FFF bb ö * ur i net, b OO 
FOES * = 9 2 F Re 9 R 8. EOS EE ͤ Figs Cory . n r . ¶ — 1... Ee ee $ELER e S N 
TY ISIS ES 8 * 3 ** rr Ws A * e e . AS 7 — 3 TE NE n 2 ues Ea 25 ö a be TR e 82 N as 9 ER! 80 n e Ca e 
8 By * * : b 8 » * nu 8 _ - . 1 2 : - 5 * * N ” = L . 5 5 >, TRE LES Fade de ys e EE 9 8 


pa 


Chap.4 Luvs of England, © x41 


3 r ds 


cording as the Statue directs; as upon the 38 Ed. 3. chap. 12. where 
a Juror takes Money' to give His Verdict; the 3 H. 8. chap. 11. For 
practiſing Phyſick without Licence, tc. In which Statutes The King 
is to Have one Moiety of the Forfeiture, and Any Informer (without 
Limiting it to the Party Grieved) the other Moiety. When Any 
One hh begun to ſue in this Action; no other can purſue it, i If | Crompr. 
the King commences His Suit before the Informer, The King ſhal K - 
Have the whole Forfeiture; and He may, before the Informer be- 6s. 
gins His Suit, releaſe the Penalty to the Offender, and Bar all others? Inſt. 15 
for Ever; unleſs It be Provided to the contrary by the Act. But If, e, 
after a Popular Action, &7. is brought by the Informer, the King's 
Attorney will enter Uiterius non gut Proſequi, &c. the Informer 
may proſecute for His Part. For by bringing his Action, He Hath 
made the Popular Action His Private Action, which the King, or Any 
Other, cannot Releaſe, as to His Intereſt; and The Condemnation 
or the Acquittal of the Party at His Suit is a Bar againſt the King 
and All Others. If the Informer Qui tam pro Domino Rege quam 
pro ſeipſo Dieth depending the Action or Information, The King's At- 
torney * proſecute the Suit for the King. For the Information of 


the Party ſhall ſerve the King after His Deatn. 
| F SE | N fd : * 25 _ Li 1 4 .: i; * og +; SITS 2 5 1 EE 
RULES, Concerning Penal Statutes. = 
Kk 7 HEN Any Thing is Generally prohibited by a Statute, * 2 Toft. 118, 


 Y Y Tho' the Statute doth not Give an Action, yet the Party 1 ; 
Grieved may Have an Action, and the Offender for His Contempt of 2 Cro. 134. 
the Law, may be Find and Inipriſon'd at the King's Suit. 
FEvery Statute made againſt an Injury I gives a Remedy by Action, 2 Inft. 55, 
Rupecily oriaplicialglc 2 nn nd / ĩðͤ v. 
m Where a Statute giveth a Forfeiture (without ſaying 'To = 1 Inft. 159. 
Whom) againſt a Wrong-doer, as upon the 2 Ed. 6. chap. 13. For 2 7 
not ſetting out Predial Tithes, He that is Grieved ſhall have the Ac- * © OF 
tion and Forfeiture; not the King. n But where No Particular Per- 1 Rep. 60. 
. is Grieved, and the Forfeiture. is given Generally, The King ſhall 
have it. ; 4g »in V 
The Proſecution and Execution of Any Penal Statute cannot be 7 Rep. 37. 
transferr d to Any Subject; nor can the Forfeiture be Transferred to 
Any Other before It is Recovered, or Veſted in the King, by Due 
% ̃ ¼ / wide ⁵ ¾ K ĩð pon th 
He that P Recitcth a Statute in Pleading is not bound to Recite e Inſt 58. b. 
tte very Words, ſo long as He keeps to the Subſtance. And yet the! Cb r, 
ſafeſt Way is to Recite the Very Words. . 


1 Where Degrees of Puniſhment: are inflicted by a Statute for the * 2 Inſt. 468, 
_ Firſt, Second or Third Offence, there muſt be ſeveral Convictions and Jin. * 
Ia K n n .. . 

| penal Statutes ſhall not be extended by Equity: The Words may * Plowd. 86. 
be conſtrued beneficially 3 to the Intent of the Legiſlators; _ 


but Things out of the ords ſnall not be taken by Equity. 8 A Fn 
4 Onod non Apparet, non eſt. 2 1nft. 479, 


De non Apparemibyz & non Exiſtentibus Eadem eft Ratio, 4 Rep. 47. 


oy ee eee | eee 7 
by 1 2. q | | > f #1 
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By the 4 H. 7. chap. 20. Recovery (Otherwiſe than by Verdict ” 


an Action Popular By Col luſion all be no Bar in an Action ſued 


for the ſame Thing Bona Fide . 
By the 29 Eliz. chap. 5. in fine. I Any ſhall be ſued in a Penh] 


Ta in the King's Bench, Common Pleas or Exchequer, He ay 


Law. 


Appear by Attorney" without Bail, if ſuch Perſon is Bailable hy 
[See the 18 Elis. chap. 5. and the 31 Elig. chap. 7. 21 Fac. 

chap. 4. Where Popular ctions are to be laid; a the 21 Facts, 

chap. 3. with the 3 Iaſf. 186, 191. which Expounds both the Statutes 


o 


of the 21 Fac. 1. Alſo ſee In what Time Adtions mult be brought in- 


ra; and Of Informations, chap. 5. poſt.] alt 


The Statutes of Jecfailt or the Statutes that do Remedy Overſiglits 


in Pleading; Extend not to Penal Proſecu tions 


There are General Actions of the Caſe in many other Inſtances, As 5 


for Reſcue of a Priſoner taken upon Mean Proceſs or Executiom; 
Reſcue upon a Diſtreſs, &c ; Entring Liberties or Franchiſes and Ar- 
reſting upon the Warrant of Sheriff of the County, or for other Ni- 


cuſtomed to Bite Paſſengers, or IT kill Shèe 


ſturbances of the Liberty; For Negligence in keeping Fire whereby 
my Neighbour's Houſe is burn'd ; For keepin a Dog 3 = 
5 wie ne is Hurt or 


1 His Sheep kill'd; for a Conſpiracy To Indict one Falſly and Mali- 
_ ciouſly; Againſt a Carrier for Loſing One's Goods; Againſt an m- 
| keeper for the Goods of His Gueſt, Stolen in His Houſe, Oc. Action 


of the Caſe may be For Not Doing, Miſdbing, or for Doing that 


which ſhould not be done; or in other Words for ;Norfeaznnce, 
 Miſ-feazance and Male-feazance.” It is Impoſſible to Reduce all of 
them under particular Heads; for they are almoſt Infinite, daily en 
_ creaſing, and Continually Receiving New Forms. [See 1 Roll. Abr. 


FE. N. B. 138. 
1 Inſt. 286. b. 


2 Danv. Abr. 


5 1 O, 5 1 Is 


and Dan. Abr. Of Actions of the Caſe. } J 
Note, That Quod Permittat, Hſſiſes for Commons, Ways, Ge. 


Aſſiſes of Nufances and Seta Ad Molendi num, are now. turned into 
Actions of Treſpaſſes and of the Caſe. [Se 
_ tnfra.] „ 55 


See Of an {ivr of 1 


2. An Action of Detinue (from Detineo to Detain) lieth where 
One comes by the Goods of Another either by Delivery or Finding. 
It muſt be laid fo certain as the Thing Detained may be Known and 
Recovered. For in this Action the Plaintiff ſhall Recovei the Thing 
Detained. But if One cannot Recover the Thing it ſelf, He ſhall 
Recover Damages for the Thing, and alſo for the Detainer. It lies 


not for Money out of a Bag, or Corn out of a Sack, Gic. for here 


the Money or Corn cannot be known from Other Money or Corn, 
In that Caſe the Party muſt have an Action of the Caſe; G. 


the Inheritance of His Land, if He knows the Cer 


One may Have an Action of Detinue for Charters which concerd 
int of Them. 


For Detinue ought to be always of a Thing in Certain, of Goods 


Haluable, wherein one Hath Property or a Right; And It muſt be 


Word in the Writ. 


once in the Poſſeſſion of the Defendant. This Poſſeſſion muſt not be 

altered by Act of L,ae, as Seizure, (c. nor muſt the Defendant have 

a Right or Property in Them by Diſtreſs, &c. Detiact is a Necellary | 
. Pht6s. i er e 3b il 3 1 

| Fhe 
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| The Bailment (Prom Bailler To Deliver) or Dey of Goods 
or Writings may be-Simple, as To keep for my Uſe ; or Conditional, 
as to be Redelivered when Money is paid, Ge. He that Delivers the 
Goods is termed the Bailor, He to whom They are Delivered the 
Bailee. Upon Bailment or Delivery Theſe Things are to be Obfer- 
ved. © If Goods are 'Delivered to 4 Man to be eh ke 2 or to be Inſt. 89. 
kept (which, is all One in Law) and after Theſe Gobds be Stolen . * b, 4 
from Him This ſhall not Excuſe Him, becauſe He titidbrtook to ? Reb. 
keep Them ſafely; (Quære) But He ſhall be Excuſed in this Cafe, If | Roll. Abr 
He undertook to keep them as He would His Own. If Goods arc Viper 238. 
Delivered to One as a Pledge, and They are Stolen from Him, This 
Action lieth not againſt Him becauſe Hie hath a Property in Them; 
and therefore ought to keep them no otherwiſe than His Own. But 
if He that Pledged Them tendered the Money before the Stealing, , 
and the other Refuſed to Deliver Them, He mall be Charged. If 20 
leaveth a Cheſt lock d with B. to be kept, and taketh the Key wit! 
Him, and does not tell B. what is in the Cheſt, and the Cheſt toge-. 
ther with the Goods: are Stolen, B. mall not de charged ther ewirn; j 
becauſe A. did not Truſt B. wit Them. And that which hath been 
ſaid before of Stealing is to be underſtood of All other like inevitable 
Accidents. Therefore It is Ny for One that receives Goods to 
be kept to Promiſe only to keep them as His own ; or to keep them 
at the Peril of the Owner. The Caſe of a Carrier, .Ferry-min, 
Common - Inn-keeper, is Different; for they Have their re, and 1 
| thereby implicitely undertake the ſafe Delivery of the Goods 1 
ſted with Them; and therefore They ſhall Anſwer the Value = 
them if They are Stolen from Them. If a Man Delivers a Box to a 
Carrier in which there is a great Sum of Money, and the Carrier asks 
the Owner what was in it, Hie tells Him That ie was fill'd with Silks, 5 
&c. upon which the Carrier takes it, and was robb'd; Adjudg'd lia- 
ble to pay for the Whole. A Sp pecial Acceptance would have excus d 
Him. But tho a Factor hath Wages and Salary, yet if He is Robb' d, 
He ſhall be Allow'd to Diſcount for it; for His Duty is to Mer- ON 
chandize as a Servant in the beſt Manner He can, and a Servant is 
Bound to Obey His Maſter. ¶ See rt chap. 1. Of Grand Lar-, deer 22 
ceny; and Dr. & Stud. Dial. 2. chap. 38. 
Actions of Detinue are not ſo bett brought as formerly. A& « 16 Rep. 57. 
tions on the Caſe in T and Converſion are come into their Place, 
where the Converſion changes the Detinue to an Action of the Cie. 
o that the Tedious Proceedings as to Garniſhment, and Interpleader 
are now out of Uſe. Beſides, In Detinue The Defendant. may 


= * age His Law, but He cannot in Hoover. [See Of Wager, of Lav, * inſt 7165. 8 


Tit. 77601, pft. { off dot? fas 2955. 

1:3. An Afton of bauer ariſes where an Agreement il is made by . Tem of 
Deed or Writing Seabd between Two Perſons ät the leaſt, each to e * 
perform certain Covenants on His Part. In | this Caſe, He that is ag- F. N. B. 145. 
_ grieved may have this Aion. : 

An Action of Covenant is maintdinable only upon! a Deel Indent- 

ed or Poll; except It is otherwiſe by Cuſtom, as in London. If there 
is only a Hand to the W without Sea, Covenant lieth not, but 


Co OP» Agreoment.” i 1 8 


RP id | 
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An: inflate of the Book Ty, 


* 1Cro. 3. 
_ Covenant, 


nants, Damages only are to he Recovered by the hn n 


e 


T 4s + 'd 1 the Plaimiff fy prove Brokep,, &. 


- ſummon a Fury to appear at 110 Aſſuzss of that Cusn 


again, * a New Action liat 


— . — „ 2 


ces what Aion of C 


1 5 lies for 2 . 
p. 17, 18. 1 3 238, 239, 240, 1 2 Dans. „235, 
8 See alſo the 32 H. S. chap. 34] Liber od "th 
In this Action the Pl ani Recovors Damages for the Breach of the 
Covenant, beſides Colts, and if the Defendant breaks the Covenant 
Cee the 8 & 9 3. haps 10. and Of 
Tho chere is a Bond: to Pexform Cove 


Book 2. eien, 3. 


o be Senta f. nog! the Penalty. | . //- 1 ATF“ 
Cr 115 Lt; 

- By the 8 & 9 W. Fes chap. 10.0 E Ef Fong; op 
as Any Bond or Pegal 5 For Non-Parfarmance of '\Covenant;, 
T he Plamiff may Affign as any Breaches ar he Pali thin fit, 
and the Fury at the Trial ſhall aſſeſs Damages for fuch. Breaches ſo 


lv 


T1271 15:10 993 br 
ment is given for. Th Plaintiff. por Demurter Confeſ- 
fi on 17 215 dicit, The Plaintiff upon the Rall # - Jugs 45 nf 
Breaches as He fhall think fit; upon «yhich hn ue a Wris to 


b 30. Enquire of 
the Truth of Every One Nee e Breaches, and to Mi Damages 
ic 


accordingly ; aud the Faftices of 15 e Halt 8 ele Nun thereof 10 


the Court from whence, the ſame ifs 


In Caſe the Defendant after 2 . — enter 'q fl I pop in into 


Court ſuch Damages aſſeſſed of: Suit, a Stay a Execention 
hall be Enter d om Record : Qr ih by Reaſon of Exeeution Executed, 
the Plaiutiſf, &c. Mall b a {ne Dams es with Cote, The Buy, © 
Lands Guds of the Deferndas at, be Diſcharged, and the 6 , 
 tiefaftion enter d upon Record. Ne ſhall. 2 Tudgment ſtand and 
be as a further Security to Anſwer the „ bus Executor, & e. 
ſuch Damages, as ſhall be huftained for further Breath of Any Che. 


8 #1 Roll. Abr. 
916593, 597, 
$98,599,600. 


ment, Statute-Merchant, 


brought, and no other Aion. 
of Debt may be mee ag bub, the 77 may N 


Rep. 93.9 
8 Rep. 145. 

148. 

9 ep. 89,90, 


of Parliament ;..as 
the Tithes; the 27 00 4 


Upon _- 9 Ann. chap. 10. . 


nant in the ſame 
The Fury may find the Penaley ; but Reli 


fendant's Promi to pay the Enz, which the Law im 


ced or Writing Contain d, de. At Common Law 
_ may be bad in op | 
4 An Action of Debt lies where * BA, Ek 1 Sum. of 3 
Money by Bond, Bill, Bargain upon a Certain Contra or 
Leaſe for Nite See 8 Ann. - hats 17.0 or ears reſerving Rent, 


Recognizance, c- So that ſanetimes: It s 

Grounded upon a Writing, and ſometixnes It lies without Writing. 

If Money is due upon any N An: An Action of Debt muſt be i 
without Seal, An >, pony | 


Toes of Trial, poſt.|. ? But If Adio of te Gf cache 
fendant cannot Wage His Law. ir 1 Agree with a Taylor for a Cer- 
tain Price to make me a Garment, The agg 1k may Have a 


Action of Debt; but If the E pot Agreed on, There les an 
Action of br Caſe only, 10 * but 4 a * of Debtup- 
on a Special Contract, w 7 ma 4 tum 
1 Acin f Dot e 


r 11. II 
Fg gr 


I 3. agal for a Re 
"ys Due for Letters to the Polt- 


9 


a — * 17 "ay 
vy ä 2 E 


Office, Cr. It lies alſo upon © Arbitrament, Eſcape, Amerci ainent in * Rol. Ab.. 
a Court - Baron, and upoi a H L art 17 

If Money is Due to One in His own Right; The Action muſt be 8 Rep. 41. 
brought in the 4 Debet and Detiuet, But If It is brought By or A- * Rep. zi. 
gainſt Executors, there It muſt be in the Detinet only. [See the zoll Abe 
32 H. S. chap«37.) © An Heir, as ſuch, cannot Have this Action. It 2 Das Abf. 
is at the f Election of the Obligee to Bring an Action of Debt againſt 301, 0. 
an Heir, bound by the Deed of His Anceſtor, or the Executor, H the LN : . . 
Executor hath Aſſets. If the Executor hath not Aſſets, then Againſt * ; * 60. 
the Heir only. [See the 3 & 4 V. & M. chap. 14j.] lllaſt.41, 

N [See Payment of Rent, Book 2. chap. 2. Of Obligations, Book 2. * 
chap. 3. Where an Action of Debt lies where one is bound to pay 4 

. Note, This Action lies not Againſt Executors upon a Simple Con- 
tract made by the Teſtator. See the 32 H. 8. chap. 37. and 9 Repi 
JJ . 7710 ot TH, 


CEPT LOASSINI OW 1/8 5 + bb ieee + 4 ME t ieee DIE" 
Ny the 3 & 4 Ann. chap. 16. V here an Action 'of Debt ſball be 
brought on a Single Bill, or Action of Debt, or Scire facias on a 
judgment, The Defendant may plead Payment in Bar of ſuch Action. 
In an Aﬀtion-of: Debt upon Bond, The Defendam may plead Pay: 
mom in "Dons If at any Time before Aion brought He bath paid the 
Principal aud Intereft due by the Condition, tho ſuch Payment was 
not firitily made at the Day and Place according to the Condition, 
And pending an Action on ſuch Bond, with à Penalty, The Defen- 
| adant may bring in Principal, Interefts and Cofts. Expended in Law 
bv Equity upon fuch Bond, and the Court (hall Diſcharge the Defen- 
| dant from the ſame. )) (( 
cee 2 Dau. Abr. p. 484, 485. Where the Leſſor may have an Ac+ 
tion of Debt Againſt the ¶ Muce of a Term, GJ 
5. Ackiont of © Treſpaſs (Tranſgreſſio) are upon a Wrong which 5 FN. B. 66, 
is ſuppoſed to be done Vi & Arms, with Force and Arms, either a+ ffn $3. 0g. 
giant the Perſon of a Man or againſt His Properry. Arms ſigniſie 199,101 202, 

Any Thing that a Man Striketh or Hurteth withal, 7 40, 

e Tm againſt the Perſon may be Committed. - 1. By Mena. 5, 3 
cing or 'Threatning Bodily Hurt to Him, whereby He dares not fol 
low His Buſineſs. But Threatning alone without Loſs maketh not 
the Treſpaſs. 2. By Aſſault, where one doth attempt to Beat Ano+ 
ther, but doth not; as by Holding up His Cane at Him within his 
Reach, or by Drawing His Sword at Him, Striking at one, Gc. 
Whereunto belongeth Lying in Wait, beſetting one's Houſe, and not 
fuffering one's Servant to go in and out, Go. 3. wy Battery, when 
one do wilfully and unlawfully beat Another. f One is carrying a"? 
Them away. This is no unlawful Beating. So One may Beat Ano- 
ther in Delenes of His Perſon or Poſſeſſton. [See Book 3. chap. 3. 
Of Battery, and Book 4. chap. 3. Ante.) 4. By Mayhem, when Ons 
_ doth by Violence 3 e the Uſe of a Member N e 5 

for His Defence in Fight, by Depriving Him of His Finger, Poretooth, —_ 
Se. not of a Grinding Tooth, Ear, Noſe, Gc. Theſe are but Do: 
hem, One may. Have this Ange ar be Mayhem, * 
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giainſt His Land, By carrying away One's Evidences and Writings 


"Habits Damage-Feaſant (i. e.) Doing Damage, [See of Diſtreſſes 


Rep 147. 


ven to One by the Party, and he abuſeth it, there He ſhall be puni 
i 2 Roll. Abr. 


K FN. B. 220. 
3 Leon 210. 
2 Cro. 150. 


Dany Abr. 


An Inſtitute of the Book IV. 


Election. ¶ See Of Mayhem, Book 3. chap. 1.] 5. By Inpri ſonmnent 
where One is Any way Reſtrain d (whether in a Gaol, Stocks, 
Houſe, or by Holding One in His Arms in the High-ſtreet,) to go g. 
bout His Buſineſs, as at other Times, by an Impriſonment without 
Cauſe or e e ; or when One doth arreſt Another at a Forbid- 
den Time, or in a Forbidden Place. But if the Impriſonment is up. 
on a Falſe or Feign'd Suit, as by ſuing Execution upon a Statute. 

Merchant; when the Money is paid, & c. no Action lieth; becauſe it 
is an Impriſonment by Courſe of Law and in a Legal Way. [See Of 
---* [aberty; 200k 1- Rape Br] DN 0-295 © ao NT 
_— Preſpal againſt the Property of a Man may be, 1. Againſt His 
Mie, Children, Servants, 2. Againſt His Houſe and Goods. z. A. 


concerning Them, By Cutting His Trees, Breaking His Hedges, Cut- 
ting or Spoiling His Graſs, Digging in His Ground, &c. with Pretence 
of Title, or without ſuch Pretence. For ſuch Treſpaſs done upon the 
Soil and Poſſeſſion of the King, The Uſe is to Have an Information of 
' Intruſion for the King in the Court of Exchequer. [See the Authori- 
aber: // Rio SE iD 5 
©. {$80 e 1 16. 0. 5. Concerning Tender of Amends 
for an Inpoluntary Treſpaſs, and Diſclaimer of Right to the Land.] 
Motte, That when The Beaſts of Another commit a Treſpaſs upon 
my Land, or do there Feed, Tread or Spoil my Corn, Grafs, Wood. 
c. without my Licence, I may Diſtrain and Impound Them by 
Night or Day for this. Treſpaſs. And this is call'd Diſtrainiug of 


for Damage feaſaut, 2 Dan. Abr. 633, 634. and Book'2. chap. 2. and 

; Of Acceſſaries, Book 3. chap. 2. 5 0 0 | F FS BY . Eds 8 AI bs 
But note alſo, h That when Entry, Authority and Licence is given 

by Laer, and one doth abuſe it, He ſhall be a Treſpaſſer ab initio; 
for the Law will judge by the Subſequent Act, to what Intent He 
. doth Enter. As the Law giveth. One Authority to Enter into a 
Common Inn, to a Lord to Diſtrain, to the Owner of the Ground to 
Diſtrain for Damage-feaſant, gc. yet if in any of Theſe Caſes the 
Party doth commit a Treſpaſs, the Law will judge that He Entred 
for that Purpoſe. But where an Entry, Authority or Licence is, gr 


ed for the Abuſe, but:ſhall not be a Treſpaſſer ab initio. For when 
the Party giveth Licence, He cannot for any Subſequent Cauſe pu- 
niſh that which is done by His;own Licence, © OO 
In all Treſpaſſes Vi & Armi The Plaintiff ſhall Recover Damages 
according to the Wrong done. But in Battery and Mayhem The 
Court may i Encreaſe the Damages upon View of the Record and 
the Perſon. The Defendant alſo, in Strictneſs of Law, is to pay a 
Fine to the King; becauſe The Wrong is ſuppoſed to be Done Ji 
Arms, & cuntra uc, Go. ß 
hy Of Judgment, poſt, For the Statutes Concerning Cofts in Treſ- 
„ 8 „ e ENS xo 
8 6. An k Ejedtment (Ejectio Firms) is an Action where One makes 
a Leaſe to another of Houſes (or of one Room in a Houſe), Lands, 
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| Coal-Mines, Boilaries of Salt, G 5. for Term of Years, : and 4 5 hird 
Perſon Enters and Ouſts the Leſſee, whereupon He Regovers His 
erm and Damages. This is the Common Action for FPrial of Ti- 
tles to Lands and Tenements. It comes in the Place of many Real 
Actions, as Writs of Right, Formedons,. &c. which were very 'Tedi- 
ons, Difficult and Chargeable. And This Method by Ejeqment is 
alſo made more Eaſy than Formerly. For now there is no Oecaſion 
for a Leaſe to be made, ſeal'd and delivered upon the Premiſſes to 
the Leſſee, Who has a Mind to try the Title, -and to leave the DE 
ſee in Poſſeſſion to be Oaſted and Ejected by the "Tenants in Poſſeſ- 
ion, 6c: The Uſual Courſe now is To Draw a Declaration, and 
therein to Feign a Caſual Ejector, or Defendant, in the Declaration 
(For no Arreſt is to be made in this Action) and then deliver the Do- 
claration to the Ejector nam'd therein, who Sends or Delivers it to 
the Tenant in Poſſeſſion, or His Wife, (not to the Son, or Daughter, 
or to a Servant) and Gives Him Notice in Writing at the Bottom, 
or on the Back thereof, to Appear and Defend His Title; or that 
He the Feign'd, or Nominal, Defendant will ſuffer Judgment By De- 


th 


ad — — Tan * 
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fault, whereby He the True Tenant will be Turned out of Poſ- -- 
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ſeſſion. To this Declaration the True Tenant. may Appear by His 
Attorney, and Conſent to a Rule to be made Defendant: in the 
Place of the Caſual Bjector, or Feigned Defendant; and to confeſs 

a Leuſe, Eum and Ouſter, and at the Trial to ſtand upon the Title 

| onl inne f M en et! +" Jin 1 Wine [4 $1439} 

ö it He, the Tenant in Poſſeſſion, doth not Appear ia due Time af- . . 
ter the Declaration left with Him, and Enter into the above- men- 
tioned Rule, Then upon an {fidazir, or Oath. made, That the De- 
claration was left at His Houſe with His Wife, or Served upon Him, 
with Notice to Appear. as aforefaid; The Court upon Motion wil! 
Order Judgment to be Enter d againſt the Caſual Ejector or Feign d 
Defendant in the Declaration. Or if the True Tenant doth Appear, 
and yet doth not Conſent upon Motion to the Rule, The Court wil! 
Order that He ſhall Conſent, or elſe Judgment ſhall be enter d a- 
gainſt the Caſual Ejector, (ig.) the Feign d Defendant in the De- 
claration, and thereby the True Tenant will be Ouſtſmmue. 
The Leſſee of a Copyholder for a | 7ear may maintain an Ejec- 4 Rep. 26. 
tione Firme. For His Term is Warranted by General Cuſtom of — 


. 
. 


If there is no Tenant in Poſſeſſion, The Old way of Sealing a Leaſe 
Land, without the Conſent of the Leſſee, may be made the Ejector. 
Upon Trial The Plaintiff muſt ſet forth His Title under the laſe 
Perſon ſeiſed in Fee of the Premiſſes, and Prove the Execution f 
the Deeds. [See Of M 

In this Action The Poſſeſſion: only of the Houſe or Land Demiſed 

is Recovered, and alſo Damages and Coſts. [See the 8 & 9 . z. 

chap. 10. For Coſts in Ejectment where One of the Defendants is 
acquitted.] But if the Term does lapſe, while the Action is Depend- 
Where There is a Recovery in Ejecbment by Verdict, The Leſſor r 
of the Plaintiff, or the Plaintiff, may bring an Action for tha mean 

Profits and Recover the ſume from the Time of the Defendant's Entry 

laid in the Detlatationi bon 1h og on hn gh notig $I 
LD Aaaa 2 . Altho' 


As | Inflirure of the : Book Iv 


m 3 Cro. 301, hot for. m Tithes only, without expreſſing the Certaiinty. of Them. 


492. 
11 Rep. 25. 


der a View of the Place before T rial in Ejetiment, Tj Teſpaſe, See. . 


n Terms of 
the Law, v. 
Quare Impedit. 


2 Roll. Abr. 


376, 378. 
. N. B. zz. 9 
5 Rep. 97. 


v rlaſt.344 a. 


1 Cro. ng. 
2 Roll Abr. 


376, 380. 


45 Rep 97. 


2 Roll. Abr. 


. 
* 6 Rep. 5 , 


1 | 
2 Roll Abr. 
390, 392. 

1 Terms of 


the Law, v. 
Quare Impedit. 
F. N. B. 31. 


t Terms ef 
the Law, v 


"2 Roll. Abr. 
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| Caſes an Action of Waſte ſhall lic, tho' the Leſſor had nothing in the 


fize or Writ of Right; 905 herein the irie to the Land is Tried. 


might be Ejected, and One may be Reſtored to the Poſſeſſion of it. 
It fies not of a Na 7 A 29885 bre F 2 in 0 cher 


the 13 Ed. 1. chap. 5.] One that bath the Grant of the 1 Next Avoid: 


move the Incumbent, if Nam'd in the Writ. - 


| Dower or By Curteſy, or Guardian, who make Waſte or Spoil in the 
5 the Prejudice of the Heir, or of Him in the Remainder or Reverſion. 
f bh brought. 


diate Eſtate of Inheritance, in F ee-lintple or Fee-tail.” But ſometimes 


tho the Reverſioner taketh the Eſtate back again, The Action is 


Alike there is a Verdikt and a Judgment againſt the Plaintiff; yet 
the Plaintiff may bring Another Action of 'Freſpaſs and — * 
for the Land, &c. A Judg ment in this Action is never Final; for 
It is but to recover 46 Pol on of the Land; and is ndt"like an Af. 


All Titles endet be "Tried by: Ejectment. For where the Entry 
is taken away by Diſſeiſms, Diſcents; Fines and Recoveries, Non 
claims, ox By 06 Statute of Liniitations, No Ejectment lies. It lies 


But See the 32 H. S. chap. 7:] It Lies for a Rectory or Chapel, 
and the Tithes thereunto belonging. For from ſuch a. Thing One 


ver, Ge. 


+4 13 


By the N 5 Aud . 16. 955 6 — Wehner 4 A ; Or 


a, An Aion By 0 Ogare Tmpedit i is a poſſeſſory Action to Reohvet 
an Advowſon ; and lies where One hath an Adee fe and the Par: 
ſon dieth; and Another Preſents His Clerk and Diſturbeth Him who 
hath Ri ght to Preſent. It Suppoſes both a Poſſeſſion and a Right. 
The Plaintiff or Defendant ih. in His Writ mult alledge a Preſenta- 
tion in Himſelf, or His Anceſtors, or in Thoſe under whom He 
claims, unleſs fn Caſe of a Lapſe to a Biſhop, c. P It lies alſo for 
a Donative, Archdeaconry, Prebend, Ma ip of an Hoſpital: [See 


ance ſhall Have a Quare Impedit. FL | 
r If One brings a"Ovare Impedit againſt the Patron and Inoieinbvat | 
Vithin Six Months, and Recovers after the Six Months He: ſhall Re- 


An Aſſiſe of Darrein Preſentment lies where I or my Atceſtors 
have Preſented before. But here too one may Have a Oware Impe- 
dit. For where Darrein Preſentient 291 2 Lyare Ipo it alſo Les; 5 


but not econtra. NAG 
See Maſt. 2. chap. 5. = the 13 Ea. 1. 7 Aon. chop. 18, and SeoOf * 


8. An Action of Wa 12 * aftum) may be brought by the Heir or 
Him in Remainder or Reverſion againſt Tenant for Life, Years} in 


Houſes, Woods, Gardens, Orchards or Lands, which He Holds, to 
Let us ſee ho may Bring this Action, and Againſt hom It _ 

1. This Action muſt be Broughs by Him that Hath the n Imme- 
Another may Joyn with Him. 
Note, That the Reverſion muſt * G in dhe fins) State that 
It was at the Time of the Waſte done, and not Granted Over. For 
Gone, becauſe The Eſtate did not Continue. But in ſome Special 


Reverſion at the Time ''of the Waſt done. For if a Biſhop ws" 
1 IN LE. edle 


þ ? FEE - - > * 4a —, . » * 
- 3 
. * . 


L r Py England. 


L 2aſo for 7 or Years; a dies; and the ie. the Soe elle 
void, dot Waſte ; the Succeſſor ſh ſhall _— an Action of Waſte. This 
is allow'd upon a | particular Reaſon. -- A Purchaſer ſhall have an Ac- 
tion of Waſte; 8 the Statute hereafter to be mention 'd Rok. of 

Thoſe that are Iaheritorr. | 
A Tenant for Life' cannot have. this e y But a | Parſon, Gee 4 * 1. 
may have ah Action of Waſte; and the Writ ſhall ſay Ad Pxhereda-' 
tionem Eccleſia; for It is the Dowry: of the Church. 2 If a Tenant ; : luſt. 53 b. 
doth Waſte,” and He in Reverſion dieth, The Heir ſhall not Have an 356. 2. 
Action of Waſte for Waſte done in the Life of His Anceſtor. For He | 
cannot ſay; that the Waſte was done to His Diſinheriſon. Neither 
ſhall a Biſhop, Maſter of an Hoſpital, Parſon, Oc. have an Action of 
1; Waſte done in the Time of their Predeceſſors. 
2 If a Leaſe is made to 4. for Life, the Remainiler to B. for Lie S Rep 26; 
Rena to C in Fee, No Action of Waſte lieth againſt the firſt Leſ- 77: 44 
ſee, during the Eſtate in the mean Remainder. For then His 2 : Io 1 6 
would be Deſtroy d. Otherwiſe, if B. had a mean Remainder for 
| Years; for That would have been no Impediment, the Recovery not 

\ Deſtroying the Term for Years. _ 
b If Leſſee for Years Committeth Waſte, and the Years do 1 las a85 a 
yet the Leſſor ſhall have an Action of Waſte for the Treble Damages, luft 304 
tho He cannot Recover the Place Waſted. But if the Leſſor accept- 
eth'of a Surrender of a Leaſe after the Waſte done, He ſhall nat 
Have His Action of Waſte. (O.) If a Tenant © Repairs before Ac: * r Inft. 53.5, 
tion brought, He in Reverſion cannot have an Action of Waſte. But 53. _ 


He carihot plead _ He 12 no ene f Toons He muſt en the s — = 
* Matter. 6 Cees. 


Dy the 20 Ed. 1. Stat. 2. Ain Action of Waſte is maimeingbe by 
the Heir for Maſte done in the Saran of His e as well as 
Wa fie done in His own Time 


Ci Ovare; 11 This i is ; not an „ Oddinaing as ;; Gr It is Queſtiond 22 Boll Abt. 
whether 1 ir Sraturei And if It is a Statute, It is thought 10 have "og. 
been RepeaP'd;  ._ 
28 ah Jet us ſee oinf alen The Agion > Waſte is main- 
tainable. 
There are & Five Writs of. Waſte : 7. wo at the Cominort e R 
fror Waſte done. by Tenant in Dower or By Guardian. Three by Sta- 110 lat. ' 175 « 
tute, as againſt Tenant for Life; Tenant for Years; and ' 3 By 299,301, 305. 
the Curtely: But It is ſaid too; That Tenant:by the Curteſy was pu- 
niſhable for Waſte by the Common Law; for that the Law created 
His Eſtate as well as that of the Tenant in Dower, and therefore 
the Law gave like Remedy Againſt Them. The Common Law 
15 no Remedy Againſt Tenant for Life or Yeats; for They come 
a Leaſe of the Over of the Land, &c. who might have provi- 
ded by Eovenant that His Leſſee ſhould not do or fuffer Waſte; 


_ the Katte of Glouceſter; or b & 6 Ed: 1. chap: 5. An 40. 
tion of Wa te is maintainable Againſt "Tenant ”» FA: uch, n 
Dower, For N or e * | 


3 * 


XX 


_ joe. 


8 41 | Inflitute of. the Book IV. 
— was * — — — 
Fa. a Leaſe | is made  Quam diu lala fuerit, Ge It is a Leaſe for 
Lat. : 5 

if Conftrugion Litho Statute It is maintainable Againſt Tenant 
Lit. 67. for f Half a Lear, Oc. But itlieth-not * Againſt Tenant at Will, Te. 
1 54 eb, nant By Statute-Merchant, Staple or Elegit; for They are not Te. 
r Inſt. ok e nants for Years. But an Action of Treſpaſs lieth 7 —.— for 
9 voluntary Waſte, or Covenant, if They are reſtrain Covenant. 
29 38g. It ſhall not lie Againſt Tenant after Poſſibility of Aue Exting; de- 
5 Rep. 37,41. cauſe the Inheritance was once in Him. Loe this Act 1 expound: 
426. cen, 2 Tft. 299, Occ] 


+ Noy's Max, It lieth NOT t Mortgages i in $; ee Conditional and beute. 

J d. 8 1 ; 1 | 
By Welt. 2. Or the 13 Ed. "0 chan 22, a dif of Taſte i 11 who, 

tainalle by One Tenant in Common. _ another T, enant in Com- 

uon of Wood, Turf, Land, Fiſhing, &ec. en ee 

x TN 1 © This Aa extends to benen inte but not to * 1 555 

lat. 403. cauſe They were T_ able to make Pannen by. the Common 

- | Law. OY 3 RESI wh 4) | 

n chap. 5 An, Au of Wafte.is maingainabl by the. 
Reeerſs ſioner Againſt Tenants for Life or Years that Alien Their H. 

ſtates 75 a Stranger, nm e ( _ 1 12 er oo 1 

mit Wa . | | 1 


i TO (2 , 
ds Rep-77 1. ko the h Demande, as well as the 3 may. 2 
e Action, and Every Alſgnee of the firſt Leſlce, mediate or imme- 
diate, is within this Act. 
: 1 Inſt. 54.9. © If Tenant by Curteſy or Dower Grants Over their whole Eſtate, 
2 Inft. 301, and the Grantee doth Commit Waſte, yet The Heir ſhall have an 
Action of Waſte Againſt Them, and Reit the Lands againſt the 
Grantee. In all other Caſes Regularly the Action ſhall brought 
Againſt Him that did the Waſte, Werber the Tenant on His Aſſignee. 
I Tenant for Life or Years doth Waſte, and after Aſſigneth over His 
Eſtate, yet ſhall the Action of Waſte be brought a Him; and 
- againſt Him ſhall the Treble Damages be d. and the Place 
2 | 
5 by Lat 54-2. Tenant by che Curteſy, In Dower, For Life, Tn nay an 125 
106 393395 Fant or Husband and Mie, Leſſees for Life or Tears, miſt Anſwer 
- for the Waſte done By Themſelves, or a Stranger; being: left to take 
their Remedy Againſt the Stranger, if He:did. Waſtes, A Gaarlian 
| ſhall not be anſwerable for Waſte done 'by.\a Stranger. But when 
there is no Remedy, as when Waſte is Committed by -the King's Ene+ 
mies, Oc. the Tenants, or Leſſees, are not un ae z except ther 
is a Covenant in the Leaſe That They. ſhall. not Permit or ſuffer 
| Waſte. (94) ) If Tenant for Years commits Waſte, no Action lies a- 
' 1Toft.53.b. gainſt His ! Executors or Adminiſtrators for: Waſte: done before theit 

: Inſt 392 Time. For Actions Grounded on Wrongs die with the Perſon. 
= Roll. If Tenant in m Dower takes Husband w-jᷣ Commits Waſte and 
e kon. . . dies, The Wife ſhall not be puniſhed for this Waſte. , Aut if the 
laſt. 303. Husband hath a Leaſe for 3 in Right of His Wife, and Commits 
Waſte, and then the Wife dies, an Action of Waſte lies Againſt Him; 


becauſe the Law gives the T. erm to Him. A Wife that Hath the 
| pn Eſtate 


e th. tha Ml NW. —_ 


Chap. 4. 


Eſtate by Survivorſhop ſhall be puniſhed for Waſte done by the Huſ- 
band in His Life-time, if She Agrees to the Eſtate: N 
If One ® Joyntenant doth Waſte, Both ſhall be attainted of the » i Tan. 8c: 
Waſte, It is the Waſte of Both' as to the Place waſted; - but the 
Treble Damages ſhall be recovercd againſt Him only that did the 
Waſte. | MT 1 4 

If One Recovers in an Action of Waſte, &c. againſt Tenant for 
Life or Tears, P He ſhall have the Corn growing upon the Land; * Noy's Max. 
If a Leaſe is made to One 1 J/ithout Impeachment of Maſte (From 4% Rep. 83 
Empeſchement, a Hindrance, or Sine Petitione Vaſti (i. e.) Without 83 
Ren of Committing any Waſte, or without Demand or Chal- LH = 
lenge of Recompence for Doing Waſte) then the Tenant may cut Gro 218. 
down Trees and Convert Them to His own Uſe, tho' the r Property 4 Rep. 63. 
was in the Leſſor; or He may let the Houſes be out of Repair, Gc. N 
and not be liable to any Action. But If the Words are To Hold with-' ze, $1. 
out any Impeachment of any Writ or Action of Waſte, The Leffor 
may ſeize His Trees if the Leflee cuts them Down; or bring Trover 
for them ; becauſe the Diſcharge extends only to the Action of Waſte. 
| The Clauſe Mithout Impeachment of Taſte is very Common in 

Leaſes; whereby the Tenant hath a Property in the Houſes, Trees, 
Ge. if He Executes His Power during the Privity of the Eſtate. But 

on the other Hand, It is as Common to Provide Againſt Waſte by 
Condition, Covenant or Exception, if Waſte is not Allow'd.  _ 
= As to the Forfeiture and udgment in Waſte, (big.) The Thing 

| Waſted, and the Treble Damages, See the Statute of Glouceſter, or 
the 5 & 6 Ed. 1. explain d 2 Inft. 303, c. and the 85 9 N. 3. 
- chap. 11. For Recovery of Coſts; and Of Vaſte, Book 2. chap. 44 


aur of England. 551 


_ : 


9. Ar r; is a Remedy Grounded or Granted upon a Diſtreſs, * Toft 145 b. 
W That the Thing Diſtrained may remain with the firſt Poſſeſſor, upon 161.2 
Security given by Him to Try the Right with the Diſtrainer, as hath 
been Obſerved, [See Of Replevin, Book 2. chap. 2.] As thus — 

One doth Diſtrain Another's Cattle or Goods for Rent, Fine, Service 
or Suit, or for Damage-feaſant, See Action of Treſpaſs, ſupra,] 
Ihe Owner (upon giving Security to the Sheriff, that He will purſue 
= His Action Againſt Him that Diſtrain'd, and Rerwra the Cattle or 

Goods again, if the 'Taking ſhall be Adjudged Lawful) may have a 

Writ of Replevin, or Replegiari Facias ; whereby the Sheriff is com- 
manded to Return the Cattle or Goods to the Owner or firſt Poſleſ» 
for, till the Right of the Diſtreſs is Determin'd. - For the End of this 
- Diſtreſs is, That the Party. Diſtrain'd may be forced to ſatisfy the 
Debt or Duty to the Party Diſtraining, or olſe to Anſwer Him at 
Law. Now the Party Diſtrain d is to be Plaintiff in the Replevin, 
and the Party Diſtraining is to be the Defendant or Avowant. For 
_ His Juſtification of the Diſtreſs is call'd an 4oowry, If He took it in 
His own Right, He muſt ſhew it and Avow the Taking. If in the 
Right of Another, He muſt then make Conuſance, (or Acknowledg- 
ment) of the Taking as Bailiff or Servant to Him in whoſe Right 
He took it. [See the 21 H. 8. chap. 19. and 1 Iaſt. 268. b. Alſo the 
Obſerve Tbat there muſt be Two Sorts of Pledges, (v2. ) Tp 4 
die Proſequendo and Plegii de Returno Habendo. [See IV:ft. 2. or the 
. 13 Ed. 1. chap. 2. 15 70 | TELE e 0 


It 


—— 


Bool IV. 


1 the Fe or Goods are not Delivered upon FRY gilt — 
F. N. B. 68. The Party Diſtrain d may Have an * Alias and a A Dhurier Replevin. 
" 2 Inſt. 139. The Sheriff may Act in ſuch Caſes by Vertue of the Mit of Re. 
F. N. B. 0 plevin, or Ex Offcio by Precept, or Word of Mouth to His Bailif 


upon Complaint. Replevin By Wie is by Common Law; upon Plai at, 
or W by CTY 1 | 


552 175 An Inſtitute of the 


— LM. th. 


By Marlb. 21. or the.s 2 H. 3 21. I Braff. are ä and 
or Ally evi t h- holden, I he 2 upon Complaint a Deliver 
Them, if they were talen out of Liberties. But if within Liberties, 


and the Bailiffs thereof will not Deliver T Hem, E he TIO hal 
| Cauſe Them to be Deli: vered. 


{5 \This is the moſt uſual Method t to Obtain a Reployin bels 15 
Pa... 
IInſt. 145. b. * The Sheriff may inks a Plaint by the faid Statute, a make a 
2 2 Inſt. 139. RNeplevin preſently, and afterwards Enter it in the County Court. 
For It would be Inconvenient that . Owner ſhould TOTP "for Ms 

Cattle till the next CGounty-Coprte: SS 2A 5 


y ther Ph. & M. chap. 12, The Sheriff at ' bis fuft 888 

within Two Months after 2 Receives His Patent, fhall Depute and 
Proclaim in that Shige-Town Four ROT at OE 70 nale Ke- 5 
Paten, &. 1 0 8 1 | e 


* 25 * 4 y If the Diſtrainer, After the Diltreſ ew: 1 Gu it out t of 
65569. the County, or to a Place unknown, or keep it in a Caſtle, Oc. fo 
that the Sheriff cannot Replevy It, or deliver It to the firſt Poſleſfor 
'The Party may have a Writ of Withernam. (from Myther in Saxon 
| Other, and Naam a Taking or Diſtreſs) Directed to the Sheriff to 
Take ſo many of the Diftrainer's Own Cattle or Goods, by way of 
Repriſal, inſtead of the Other that are fo Eloined. And If the Cate 
tle or Goods are put into a Strong Hold, The Sheriff may take the 
Poſe Comitatus to Break into it, that He may make the Replevin. 
[See Weſtm. 1. or 3 Ed. r. 80 17. and Tor tho DOIN oh; ol; 
2 Inft. 193, 194. ! 5 | 


By Weſtm. 2, "nw 2. Or 13 Ed. 1 4 2. 1 of Hudrals or 
Court-Barons may Have Power to Hold Plea of Replevin. m. 
The Sheriff or Bailiffs ſhall take Pledges of the Plainif to Proſe- 
cute His Suit, and to Return the Cattle, if a Return is Awarded. 
And If Pledges are otherwiſe taken, He ſhall Anſwer for the Price of | 
the Beaſts, to be Recovered by Writ. And if the hr 0 fs not n to 
| Reſtore Them, Hi is Superior Hall 40 . 


It is a General Rule, That the Plaintiff 6. PA 'He that i is, « Diftrain ch 
aft. 14 b. muſt Have a General or Special 2 Property of the Goods in Him at 
5 — 3's, the Time of the Taking. But if the Defendant (The Diſtrainer) 5 
claims the Property, T he Sheriff cannot proceed till that Matter is 
Decided before Him by Writ. For Property ought to be Tried by 
Writ. And therefore in that Caſe where the Trial is By Plaim, 
The Plaintiff may Have a Writ De Proprietate Probandd directed to 
the Sheriff to Try the Property. And i It is found for the n 

4 then 


5 


Fg the Sheriff | is to make a Nen or Nennen But if 8 
the e rr He can proceed no further: Yet the Plaintiff may af- 
terwards replevy by Wrat ; and if the Sheriff returns the Claim of Pro- 
perty, It ſhall be put in Idue, and ſhall be Tried- in the Common 


BR. 3% 


One cannot Claim Property i in a Replevin by His Bailiff or Ser- 
— where Replevin is by Plaint in t 
may claim Property in a Court of Record by. a af or Servant. 
If. Any Thing touching Freehold comes in Queſtion, The Sheriff 
likewiſe can proceed no Further. Neither ſhall a Replevin be Grant- 
ed, when It appears to the Sheriff that the King i is Party, or that the 
Taking was in His Right. 
If a Landlord by Hs Deed ane a Rent with Clauſe of Diſtreſs, 


e Coun ty-Court; a but One * i Ley. 90. 


3 and That He. ſhall keep the Goods Diſtrain'd > againſt Pledges un- » laſt. 45 b 
til the Rent is paid to Him ; yet the Sheriff may Jbplevy the Goods 282. b. 
= Diſtrain'd; For It t is againſt the Natiire' of ſuch a Diſtreſs to be irreple- 2 laſt. 140, 
S viſable. N 


If after a Re levin brought The Phiimriff ( (ar He that i is Diſtrain 'd) 


; doth make De ault, being Nonſuit before Declaration, or is Nonfifit 
w after the Declaration, or If Judgment is Given againſt Him, Then 
| the Defendant: (or He that Biſtrein d) may Have a Writ de Retorno 


Haben 


of the Goods, and by this He ſhall Have the Diſtreſs deliver- | 
ed tot | 


im again. 


= Plaintiff in Roplevin is Nonſuit before or after Avowry made, The 


= Defendant may again Diſtrain His Cattle for the ſame Cauſe He Di- 
ſtrain d the firſt;-yet the Plaintiff, or the Diſtrain'd, may ſue out a 
= Writ of Second L Deliverance upon the ſame Record, which i is to Re- 
= vive the firſt Suit. 

Ik After this Second Deliverence and Trial thereupon, or that the 
E Plaintiff- be again Nonſuit before Declaration, then there muſt be 
awarded a Returnum Irreplegiabile to the Defendant, and then he 
may make His Avoryy, i. e. a Plea in Juſtification of His Diſtreſs to 
= Ground a Writ to 1 uire of Damages; or He may Hold the Beaſts, 
= Oc. as a Diſtreſs till He is ſatisfied. [See Meſt. 2. chap. 2. 


e If the Plaint is ie into the Come pleas, an add the c F. N. B. 52. 


4 If the Defendant maketh Default, The Plaintiff mall Have Judg- « : E, *. 8. &. 
1 ment to Recover All in Damages. j 
= -< This Action of Replevin may 5 aan Out of the County- FE. N. B. 

= Court by Pone out of the Chancery, if It was ſued by Writ ; nd e 


by Recor dare, if the Replevin was upon Plaint, returnable into the 


kings e or the Common Pleas, where the Cauſe WO be Tried. | 


Wy | 30 290 

V7 ahi 21 H.. chap. 294 Upon aR Deng ond, an iovary ry. may 
be made b by the Lord, * Conuſance a: 2 by His Bai 
or Serpant, upon the Land holden of the: [ſame Lord, without amg 
Any Perſon certain to be Tenant thereof. The like ae. is alſo 1 | 
Every Writ ſued of Second Deliverance. [See 1 Tnft. 268, b. 8 Lr. 
65. 9 Rep. 36. And ſee the 32 H. 8. chap. 37. 

In Any Replegiare or Second —— For Rents, items, Ser- 
22 Fe eaſant, If the Aromp, Cognizance or Fuftification 

be foind' fon the Mefendant, or the N Blaintiff be Nomſauit, or ot her- 
wiſe barr d. 'T be. Defendant ſhall Recover ſuch Damages _ Os, 
as "the: Plaintiff Should have had, - _ 15 — 3 85 

9 


534 | ien 4 of the Book iy 


By the 17 Car. 2. chap. 7. Mhen a Plaintiff ſhall-be Naas * 
Fon Tf Perl Any Suit of Replevi: 17, &c. removed: or depending in any 
of the Courts of Weſtminſter, T he Defendant makin Sugęgeſtion in 
the Nature of an fvowry for Rent, The Court upon his Prayer bal 
award a Writ to the Sheriff to enquire of the Sum in Arrear, aud the 
Falne of the Diſtreſs, &c. pon Return of which Inqaiſition the De. 
| Feudamt fhall*Retover the Arrears, if the: Diftreſs; amounts. a thor 
Value, or elſe the Value of the Diſtreſs with Coſts; & . 
here the Diſtreſs Hall not be found to the Value of the Ar, 
the Party may Diſtruiu for the Reſt _ See _ on Car. 2. «api. 
For the —— of Lancaſter, &c.! 
By the 4 & 5 Ann. chap. 16. The Plaintiff 6 in 4 i Raplonin in: 
Cum Retord,) with. Leave of the Conrt, inan pleud as many feveral 
Matters thereto, as He hall Thiuk wereflury for His Defence. © |,.. 
e Provided, That af Any fuch Matter por Detrarrer. 1 ud ſalt 
Be Judg d inſuſtoieu, Cats ſhall be gion at the: Diferetinn iithe 
Court Or if a Perditt ſhall be Road » upon Any ifſue for the Plgiuri iff 
or Declan, Ef hath wiſe bf gives e rim Jrdge fall mig 
that the Party had a x pela! Cane I Kren OE ion: 5 


98 that the Touring of Abies is ive Great Meafute Abridged 

* the, 21 H. 8. And the Intricacies of Piateſs in Replevin, Retaamo 

| . Withernam, c. much Remedied in Caſe: of Diſtreſſes 
for Rents by the 19 Car. 2. if the Praduifers would purſue that 
Statute; and {obſerve tho Strictnefs 1 in Dieadlng: enlarges, by _ 4 15 

850 . Abi "Pit: Aby p. IR PI Go. Jer of the Sharif 

| | Book. 1. chap. 7. and Of Diſtrt her for ry Hook 2 5 5 Ft DROP 5 
cn en Book 4 chop. 3 „ 


+ 
414 


Thus have 1 given a Gendra ind 9 Fas Rowe Aer 
are Divided. Of which Actions, Caſe, _ E Jeiiment and Reple- 
vin are the moſt uſual. I proceed to 1 t ape! 
2. Who are Trcapable to: Bring: Actions; awd Againſt ham LAW) 
„ Actions be. brought.: ei 0H U 
ir 19, t Men Attainted of Treaſun or Fele ny, & Couwict Recuſint {See 
"= OO 3 | Fac. 1. chap. 5. 13 V. 3. chap. 6. 1 Geng. chah 3. 1 
Inf. 129. hap 27. Outlaw'd or Excommunicated Perſons, Cenvicts of _ | 
3 129 auvire, an Alien Rnemy, a Religious, (as Monk, Frier, can 
7 Rep. . not Bring an Action, till Pardon, Reveal, Abſolution, 99 5 6 
5 tors or Adminiſtrators Outlaw'd:may Sue-in the Rightof the Tefiat DE 
odr Inteſtate, tho' not in their own Right. [See Of Infants =» 
 Ideots, Book 1. chap.1.] AF ome-Coverty or Married W oman, muſt 
ſue with Her Hlusband. unleſs She is a Sale Merchant in the City of 5 
London. ¶ See Of e N 1. Jp W 
* 1 * n SAN; BULKY | * N We N wt 


A ohe 8&9 W. " Foe 10. * yo Ania 
Power. to Cbætiune Adtiont, F ibe Plaintiff dies after. an ener- 
rory Fudgment aud before a Final Judgment. And if the Defendant 
dies aftes (ach. Irtertocutory. Fitdgment, and before' Final. Fudgiueni, 
Others Have Power to continue the Aion Againſt Execators er Admi- 


miſtrators. And Mone or More Plaintiffs — the * 


4 dd 


Tab 
N 


Chap. 4. Lau of England, 87% 


— 


By the 11 H. 7. chap. 12. Every Poor Perſon, (who can make 
Oath that he is not worth 5 /. His Debts paid) having | Cauſe of 
Aftion, ſhall Have Original IWVrits and Subpoena's Gratis. Ind the 
Judge or Judges of the Court where the Suit Depends ſhall Aſſign 

Vim Connſel and an Attorney; who are to Diſpatch his Buſineſs 
ewithont E7 . [See the 23 H. 8. chap. 15. And Of Maintenance, Book z. 
chap. 3. | 5 N 


Ne If One ought to be admitted to ſuc in Formd Panperis in 
an Action of the Caſe for Words ? 5 „ RE 
Actions may be brought 4zainft All Perſons, whether Attainted of 

Treaſon or Felony, a Convict Recuſant, Outlaw'd and Excommuni- 

cate, Gc. A Feme-Covert muſt be ſued with Her Husband. [See again 

= Of Infants, Ideots, Hausband and Mie, and Of Execntors, prout ſupra, 

and Of Write, infra.] MT A e BR Nays IT 

| Seethe8& 9 V. z. chap. 10. here One of the Defendants ac- 

quitted by Verdict ſhall Recover Coſts, unleſs, Go. 5 

3. To know where Actions muſt be laid, It muſt be Conſider d, 


* 


That Actions are either Local or Tranſituiu ng. = 
8 1, Local, as Real and Mixt Actions; Waſte, Ejectment, Treſ- * : un 
paſs Qpare Clanſum Fregit, Gc. are Mixt Actions; and muſt be laid ; aft. 229, 
in the ſame County where the Land lieth. [See the 6 Rep. 47. 230, 231. 

| Dowdale's Caſe, * where a Jury may, or may not, find Local Things 
/ d / CE SE 


By the 31 Eliz. chap. 5. In Popular Actious The Offence ſhall le 
laid to be done in the County where It was done. . Otherwiſe, If the 
5 Traverſes and Diſproves that Point, The Plaintiff ſhall 
be Ä ! rr; / 

| This Act doth not Reſtrain Officers which | Have lawfully uſed to 
Exhibit Informations; nor AGtions brought for Champerty, Buying of 
Titles, Extortion, Offences againſt the 1 Eliz. chap. 11. Concerning 
the Right Landing of Merchandiſe, and Cuſtom of Sweet Wines, 

 Concealing of Cuſtoms, &c. iy fo Ufury,. Foreftalling, Regrating 


or Ingrofſing, when the Penalty ſhall amount to 20 1. or Above. In 
theſe Caſes The Offence anay be laid in Any County. 


AI Suits for Uſing unlawful Games ; or for Uſing any Art or My- 
 ftery without being brought up in it, ſhall be proſecuted at the Ae 
fiſes - Seſſions of the County, within which the Offence was Com- 


By the 21 Jac. 1. chap. 4. Action Popular, &c. which may be 
Proſecuted before Juſtices Aſſiſe, Niſi prius, Gaol Delivery, Oye? 
and 'Terminer and of the Peace, ſhall be Praſecuted only in the 
Counties where the Offences were Committed, except 22 ' Recuſancy, 
Maintenance, Champerty,: Buying of Titles, Concea 755 of Cuſtoms, 
7. | R Tranſporting of Gold, Silver, Munition, Wool, Wook-fells or 
eater. -—_ 5 PENS nt orb 67 remett $61 
Upon Default of Proving That The Offence was Committed in the 
ſame County where the Action is laid, The Defendant ſhall be found 


Not Guilty. ; % Bites: oe 
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Aula Conceduntur per Obliquum, 4 non conceduntur de directo. 6 Rep, 4. | 
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B z Inſt. 192, 


193. 
1 Cro. 645. 


torney General and All Other Perſons. | Cuære, Of the Party 


and the Notes thereupon 4 Inft. 174, 175, Go.] 


on is Awarded, (as Actions for Debt, Detinue, Aſſault and Battery, 


Goods carried away, Account, Cc.) may be brought in 4ny County 
and laid in Any Place; and the Defendant cannot Traverſe it, or be 
Allow'd to ſay That it was done in another Place; Except in the 
Caſe of an Officer, as a Conſtable, Gc. who has a Special Cauſe of 


tiorari, into the King's Bench, and may be Tried there or in the 


ty where They lie; and no Preſentment, Indictment or Order ſhall be 
Removed by Certiorari out of the County. 17 1 5 


br ought againſt One for doin any T 


from that in which The Cauſe of Action did ariſe, The Court upon 
Affidavit doth commonly alter the Venue i. e, Order it to be laid in 


The Informer ſhall make Oath that the Offence was Committed i, 
the ſame County where the Action is laid, and within One Tear before 
the Suit Commenced. ; ö 


h By this Statute no Action of Debt or Information, or other Suit, 
can be brought in Any Court in Meſtminſter-Hall on Any Penal Sta- 
tute for Any Offence, which is not therein Excepted, if the Offender 
may be proſecuted in the proper County where the Offence was 
Committed. It not only reſtrains Common Informers, but the At- 


Grieved 1 But there are ſeveral ſubſequent Statutes which give an 
Action of Debt, Oc. for the Recovery of a Penalty in Any of the 
King's Courts at Meſtminſter, and ſo far They do repeal the 
. u Many VVV 
Notwithſtanding this Statute Indictments may be removed by Cer- 
Country by N. Prive. 2%: „„ 
[See 21 Fac. 1. chap. 12. Concerning Actions Againſt Officers, &c. 


By the 4 & 5 W. & M. chap. 12. 1 Ann. chap. 18. All Matter; 
Concerning Highways, Bridges, &c. ſhall be determined in the Coun- 


[See the 5 Georg. chap. 26, g. 7, Concerning Gunpowder ; And Of 
Indifiments and Informations, chap. 5. poſh.) "—\—& 
2. * Tranſitory Actions, or All Perſonal Actions where no Poſleſſi 


Falſe Impriſonment, Deceit, Troyer and Converſion, Treſpaſs for 


Juſtification by Reaſon of His Office. [See the 21 Fac. 1. chap. 12.] 
or for Taking Beaſts or Goods Damage-feaſarnt ; or when an Action is 
| bing by Vertue of an Act of Par- 
liament; or where Action is brought by a Leſſor againſt a Leſſee for 
Rent, c. But if Tranſitory Actions are laid in a Different County 


the Proper County, unleſs the Plaintiff will conſent: to give no E- 


_ vidence but what ariſes in the County where the Action is laid, or 
conſents to be nonſuited if He doth not give ſome Evidence ariſing in- 
that County. However, in Writs of Debt," Account, Detinue, G. 
You ſhall: not Declare that the Contract was made in any . other ® 

County than is Contained in the Original Writ. [See the 6 Rich. 2. 


Jury cannot find the Point in Iſſue in 


chap, 2. tho the Act is not put in Uſe.] But Obſerve that when the 
Place is material, as when It is made Parcel of the Iſſue, then the 
any other Place. [See 6 Rep. 
4 23 * — 5 46, 
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* Debitum & Ontraftus ſunt nullins Eci. 2 Inf, 231. 


"I, _ 


1 


| * 
= 
b 2 


1 


for Title to an Inheritance Of Preſeri prion, Book 2, Yom 3 1 


Right was from the 
= Reign. For From the Time being Ws © doth include the whole 
Time of His Reigg. 


95, 96, 238, 239.1 For, 


N E unt of of Ri vr is reduced to Sixty Tears next before the Teſte of the 
= Writ. An 
Tears ; as by the Act at large appeareth. 


| bili may not e or become due within Sixty Years; as 'To = 4 Rep. r0, 


nor to a Rent: reſerved\ypon- any Particular Eſtate, nor any Writ. of r Inſt 115. a. 
| Right of Advowſon, Quare Impedit, &c. [See the 1 Mar. 1 Parl. 


uit in which Time The Demandant or ? Plaintiff in a Real Action 
muſt prove Himſelf or ſome of His Anceſtors to be N For the 


5 ” * r ” * 


Chap. "x | Laws of England. 550 


as. . 


2 2 0 


6, 2 In . Tranſitory The i Day Fo. Time is not 'Traverſa- a 1 * 7 - 
ble, if the Act be done before the Bringing of the Writ. As if a , 1,6. 313. 
Treſpaſs was done on the 4th of May, and the Plaintiff Alledgeth it 3 Int. 230. 
to be Done on the 5th of "ah or the 1ſt of May, when no 'Treſpaſs 
was done, yet if the. Treſpaſs was done before the Action broygat, : 

It is ſufficient. So it is in Indictments. 

An Attorney has a Privilege to Lay His Action in * Middleſex, be- * + laſt. 229 
cauſe of His Attendance at the Courts of Meſtminſter. See Of Pri- 2 Ventr. 47. 
vilege in the Catalogue of Mrits, poſt.] 

Where the Contradt and the Performance is 1 beyond Sea, This 1s Rep. 46. 
wants Trial in our Law; except in Caſe for a Boas, [See Of the Hed. $1, 43. 
Court of Chivalry (or Court Martial) and Of the Court of Admiral- 

65 yo 4. chap. 1. and of the Courts in Cities, Go. chap. 2 
ante. 2 

4. Actions muſt be brought in Due Time, or They will be barr'd, 
by Erarutes of Limitation. Limitation: is a certain Time preſcribed 
* Statute, within which an Action muſt be brought. 

n Time of Limitation is 'T'wo-fold, (vs.) In 2 by ſeveral Sta- 10d. 
gates, and To make Title to an Inheritance by Common Laco. [Sea es 


As: to Writs or Aftions. 


Weſt, 1. & tbe Ed. 1. cha 39. T1 he Limitation if 4 "Writ 
7 7 me of Na (i. e.) from the firſt Day of Wie 


But this Time is Altered. (See I Ion 114. 5. 115, a. 2 . 94. 


y the 32 H. 8. chap. „ The Dons 1 of Tim ime in a 
ſo' Other Acdiom are 1 10 Ms 5 _— 0 2 


n This Aa dach wt Extend to Services 1 By 88 Poſſi- | 


Cover the Hall Lord, &c. nor to a Rent created by Deed, 1. 


cbap. 5. but they are left as They were before the Statute ; 


Lau doth Favour a O Long Poſleffian as an 2 . 
N can be ſhewn rather than an Deed without. aft. 118. 
oſſeſſion. 
Note, That tho One bath been out of Poſſeſſion for 60 3 yet, 
if lis Entry is not taken away, He may Enter, and bring His Action 
of His own Poſſeſſion. For the firt:Clauſe in the Act of the:32 H. 8. 
doth not bar any Right ; but ſays that'no Perſon ſhall ſue or main- 
Bah Any Writ of Right, or make Any Preſcription, Title or Claim 
ou Lands, Gc. of the Poſſeſſion of His Anceſtor or Predeceſſor, 
bo only of the Seiſin of His Anceftors within 60 Years ; which does 


2 not 


FG — 5 5 — — 
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not take away an Action of His Own Poſſeſſion, G c. [ See for a fur. 
ther Expoſition of the 32 H. 8. chap. 2. the 1 Inſt. 115. a. 4 Rep, 
10, 11 12.J . "I f ry = 
77 the 31 Eliz. chap. 5. Popular Actions, 8c. where the King only 
hath the Forfeiture, ſhall be commenced within Two Tears. here 
the King hath only a Part, and the Informer the Reſt, They ſhall 
be Commenced within One Tear. [See the 18 Eliz. chap. . 4 .] 


But This is to be underſtood where a Shorter Time is not Limited 
7777 A on en hats 4 . 
[See the 21 Jac. 1. chap. 2. By which Concealed Lands ſhall not 
be Recovered, unleſs It is proved that the King had Title unto Them 
within /ixty Years, Gc.] a 1 00 


By the 21 Jac. 1. chap. 16. (The Statute of moſt Uſe) A Writs 

e Formedon in Deſcender, Remainder or. Reverter, ſhall be ſued 

__ evithin 20 Nears after Title Accrui „g. Otherwiſe ſuch Title ſhall 

Ü 7 ˙r -. md 8 
All Perſons having any Right or Title of Entry into any Lands, 

&c. muſt Enter within twenty Tears after Title accrued. The Titles 


of any Infant, Feme-Covert, Non Compos Mentis, One Impriſor'd, ot 
beyond Sea, are ſaved ; ſo as They Commence their Suit within Ten 
Pears " ſuch Iinperfections removed. [See the 4 & 5 Amun. chap. 16. . 


* Kitch, 170. Note, * That Copyhold Lands are within theſe Statutes of Limi- 
d _ tation of Entry within. zo Tear, b iq 
Now for the 'Time of Limitation in Perſonal Actions according to 


Alo All Actions upon the Caſe (other than. for Slander) Actions of 
Account, (other than what Concern Merchandize between Merchant 
Vent. 89, and Merchant; (Cu. P If is an Action upon an Account Sta- 
28S. und. 124, ted, or only on Account Current) Actions .of Treſpaſs Quare Clau- 
123. ſum Fregit, Debt upon Lending or Contratt without Specialty, or 
Lev. 287. Arrearages of Rent, for Detinne, Troger, Replevin, ſball be Cum. 
menced within Six Tears after the Cauſe f Action, amd not After. 


Note, That the Debt muſt be upon Lending or ; Contrat} and 
without Specialty; or elſe for Arrearages of Rent without Specialty. 
A Debt Corfeſſed within Six Vears doth not avoid the Statute. It 

It muſt be an Expreſs Promiſe to give a New Cauſe of Action. Deli- 
very of the Laſt by Tradeſmen Continues the Action for what 

was before du. . „ + 2%" ror 


All Actions of Treſpaſs, of Afſatlt, Menace, Battery, Winn, 
and Impriſonment. ſhall be Commenced within Four Tears after ſuc 
Canſe of Huis, and er. ud ñ 8 2bge! 

Al Actions of the Caſe for Words ſhall be Commenced. within Two 
Nears after the Words ſpoken, and not After ; where the W 
4 5 Ek ESO GLTE-10 ELSE ©1137). OO 


LEY 1 - 8 ** 3 n a 8 R 


Laws of England. 


ys ad 


T' 3 


ges under 40 8. ; 

The Right of Infants, Feme-Cooerer, New Compos Mentis, Per 
ſons Impri fen 'd, or beyond Sea, is ſaved; ſo that They Commence 
their Suits within the Time above Limite After — Inpenfecti ONS 
are Renne d. W 


' Plaintiff, and the ſame is Reber d Error; or if a Verdict paſs 
Vir Him, and upon Motion in Arreft of Fudgment It is given againſt 
Him; 
Rte the Outlatery; In theſe Caſes the Plaintif, His Heirs, &c. 
may Commence a new Aftion within a Tear, and not fer, 


Declare in Any Action, (eſpecially upon an APampfit or the like) up- 
on a Cuare Clauſum fregit, as They do upon a Latitat in the King's 
Bench. And therefore If One fues out an Original or takes out a 
Latitat in a Perfonal Action within the Time Limited by Statute, 
and upon His Latitat hath a Non eft Inventus Returned by the She- 
= riff, prom enters His Writ upon the Roll and Files it, tho' He doth not 
= againſt the. Party within the Time Limited by the Statate, 
The Action ſhall be ſaid to be brought in Due Tine. 


3 cleſiaſtital "Perſons for Their Lands belonging to their Churches; 
= For then by Colluſion They might Evade the Statutes made to nd 
= hibit Their Alienations. 


= a Fpecialty,) is not within the 21 Fac. 1. chap; 16. The Like of Ar- 
muitament under Hand and Seal of the Arbitrator, being a 3 
= See the 10 & 11 /. 3. chap. 14. Concerning Limitation of Mit 
ol Error under Fines, Recoveries, Judgments, Gc. and the 4 G . 
= Ann. chap. 16. Concerning Claims and Extries to Avoid a Fine: or 
= what ſhall be a ſufficient Entry or Claim within the Statute of Li- 
mitations made the 27 Jag. 1. chap. 16; and Concerning Suits in the 
Admiralty for Samens Mager to be | proſecuted within Six Years 
12M. 3. obap. 3. Where the e Plaintiff ſtaid by Privilege of mme 
n not be darr d by the Statute. of Limitations. 


. 


3A 51 f als i 2 * * 51 4) , 


- By the Statute of a 5 Anm. 16. af any Perſon gin 
| hom mb & Action. for 20 5 ee. or For: 775 7 DVeti ue, 
plevin," 4erount, Caſe or Debt Grounde n 
Lending of grin Speotatry, or for Rent, an Afonlt; Menace,  Batth- 
BY 


Suit 'acc the. Perſon. entitlad to ſuch Suit 
may Bring an An jt 1 Return of fru Perm, HE brings 
the ſame within ſuch Time after AE As reſpethively Limit 
28 the 21 arenen 16. no aH) i 22 2 , 10 


10 3414 J. TY 767 4 7 1 | FA * 5 * -3 35 . NN 8 5 Fo Ao Wa If T TY: 50 


e He was beyond Sea, e ET er was bed 
vond Sea. 2 ande . Mn 1 822 Hoc 3 12 


* 


We 
RT. 


— no more af han Damages, if the ; Ju . 3 the Dn 14. . 


Provided, That 7 in Any ſuch len Nalgene fs * ven fur os 


The former Stature of the ar, Aas. M, fed the Plaintiff} Right 


c * 


or if th. 7 Defendant is Qutlaw'd in the Suit, and does after 


1 qt That It 3 is ſaid to be the Coutſe of the o e Plaats ts Y 2 * 5 
2, 19 
539% 275 


5 [ * 


* [ 


The King is not bl theſe General Acts of Limitation, * nor Re- * rr Rep 74. 


An Action of Debt Groundetl on the 2 Ed. G. For not farting 6. L Sound, 
= out of Tithes, or Any Action Growing by Vertue of a Statute (being 30 : Sund 66. 


1 and ele en . au Time of ſuch Cee , 


8 ll. —. a. * — 


4 laſt. 183. It is to be wiſhed that in * Criminal Caſes at the Suit of the King 
there was a Limitation of Time for Proſecution; eſpecially in Cafe 
of Life and Death. [See the 7 V. z. chap. 3. By which the Indiq- 
ment in High Treaſon in ſome Caſes, is to be found within Ther 
Years after the Offence committed. 1 Georg. chap. 5. Concerning Ri- 
oters.] In Offences under Treaſon and Felony There are many Sta- 
tutes that Limit the Time of Proſecution to One or Two Years, Six 
Months, c. A ſhort Limitation of Time is always neceſſary where 

an Offence is Committed by Bare Mord. [See 4 Ann. chap. 8. Where 
. Information for Words ſpoken muſt be given upon Oath within Thee 
yy 18 and Proſecution be within Three Months after Information, 

and Conviction muſt be by the Oath of Two Witneſſes . 


| Of Weit. II. uA rit (Breoe, a Brevitate) in General is the King's Precept 
| Wy 31h in Writing under Seal Commanding ſomething: to be done, or giving 
ny BY Tos Commiſſion: to Have it done e AD and e no 
i 3 b. Writs are larger than Actions. Some are Grounded upon Right; 
g by 19, of Action. Some are in the Nature of Commiſſions, as Writs of Er- 
49, 41- ror, Oyer and Terminer, Writs to Ele& Knights and Burgeſſes of 
7 Rep. 20. the Parliament, For Surety of the Good Behaviour or Peace, Gc. 
Some Writs are Mandatory and Extrajudicial, as Ne Exeat Rep- 
#0 fine Licentid, Writs for calling One to be a Peer, To chooſe a 
Biſhop, To call one to be a Serjeant, Chief Juſtice, ci Some Writs | 
are Patent or Cloſe. Patent (or Open) ready to be ſhew'd that the 
| Sheriff, c. might take Notice thereof, t Cloſe, as Writs: Directed 
into Antient Demeſne, GWG. C 

Some Writs are Directed to the Sheriffs, or Coroners; and in Spe- 

cial Caſes to the Party, as Writs of Prohibition, Ne Exeat Regnum; 

or To others, as To Judges Temporal or Eccleſiaſtical; G. 


But Now of Writs Grounded upon Action. 


Alfter the Action is fixed on for a Wrong done, or a Right De- 
tain'd, ſuch a Writ muſt be taken Out as is ſuitable to the Action. 
For the Writ is Different from the Action, tho' they are often Con- 
founded. The Writ is to be Grounded upon the Action, and is the 
Means to Bring the Plaintiff to His Right. Such a Writ is the King's 
Precept in Writing. Under Seal iſſuing Out of His Courts, whereby 
Any Thing is Commanded to be done touching a Suit or Action Com- 
menced. But yet more particularly. A Writ is a N : 
of the Chancery, or other Courts, Commanding the Sheriff, of the 
County, G. to Summon or Attach a Perſon to Anſwer. the Suit f ⁵⁶ 
Another. The Writ muſt be directed to the Sheriff, tho It be for a 
Thing done in a Franchiſe. And He muſt ſend it to the Bailiff, of the 
Franchiſe; who ſhall ſerve it as a Servant to the Sheriff, and the She- 
cbicx Tit. Naunchiſes, Book 2. chap. 2.1 3. de N 5 r dN * 
Of Writs that are Grounded on Civil Actions, Some are Orignat 
« Iaſf. 33. b. and ſome Judicial. Original, (of Great * Authority for the Proof 
*Rep.48, of the Law in particular Caſes) which iſſue out of the Court of 
wo Chancery in the King's Name, and are ſent to make a Defendant Ap- 
f Finch, 257, pear, J Some are in the Præcipe Quod Reddat, as Debt, Deti- 
| 3230 2 | os | nue, 
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nue, &c. Some Quod Permittat, as for One to Uſe His Common, Ac. 
Some Ouod Fuciat, as in an Action of Account, Covenant. A Præci pe 

is a Command to the Sheriff to Require the Defendant to do ſome- 
thing that the Plaintiff ſueth for, or to ſerve a Proceſs upon Him. A 
8 Fecerit Te Sccurum is That which Commandeth the firſt Proceſs 

to be ſerved immediately. & Here the Plaintiff in the Writ is ſuppo- lust. 
ſed to Give Security by Pledges ; but this is difuſed. Writs Original 
alſo may be in Appeals that Concern Life. [See 1 H. 5. chap. 5. 

Of Additions in Original Writs of Actions Perſonal, Appeals, (5c. 

and 2 Inſt. 665, Gc.] Zudicial, which iſſue out of the Court where, 
_ thn Original is Return'd, after the Suit is begun, or where the Cauſe 
Depends, and do bear the Name of the Chief Juſtice of the Court 
whence they Iflue. Þ „ 5 
Writs alſo according to the Nature of the Action are either Real, * 1 Inft. 73. b. 
Perſonal or Ming.” Real, which touch the Paſſeſſin, and are call'd * Inſt. 40. 


KE Writs of Eutmy; or the Property, which are Writs of Right, Cc. 


But 'Theſe Real Writs, and the ſeveral Proceſſes thereon, as the 
Grand Cape, Petit Cape, Saver Default, Reſceit, View, Aid Prayer, 
Voucher, Gc. are out of Uſe. For in moſt Caſes at this Day (as I 


= have ſaid before) where the Entry is Lawful, Men chooſe to Reco- 


ver Their Poſſeſſions by Ejectment. In Common Recoveries only The 
= Form of ſuch Real Actions is Preſerved. And ſometimes, tho ſel- 
dom, There is a Writ of Dower or Formedon. But in the Grand Seſ- 
fion in Wales They proceed by ſuch Writs. The Remedy Alſo By 
Writs of Aſiſe, as Novel Deſſeiſin, &c. and the ſeveral Forms and 
Proceedings relating to Them are Antiquated by the Cömmon Uſe of 
Ejectments inſtead thereof. So that an Aſſiſe is rarely brought, un- 
= Heſs for the Recovery of the Poſſeſſion of Offices. Other Aſſiſes, as 
= for Commons, Ways, Nuſances, (5c. are turned (as hath been ſaid) 
= into Actions of Treſpaſs, and Actions of the Caſe. Perſonal; which 
are Writs taken out for Debt or Damages, Gc. where the Plaintiff is 
= to be reſtord to ſomething in the Perſonalty. Mixt; which are 
Writs that iſſue out for the Recovery of the Thing Demanded and 
De. 7TUHSY En SS 00 000 0670 24 Roe. fon 
Note, b That the King's Writs are Ex Debito Fuſtitiæ, and cannot * 2 Inſt. 40, 
be denied to the Subject; tho ſome are Ex Gratia, as Writs of Pro- 299,993 
tection, De Excommunicato Capiendo, &c. And It ought to be Re 
membred That It is Regularly True that no Man ſhall be puniſhed 
for ſuing of Writs in the King's Courts, be it of Right or Wrong. 
Writs Original and Fudicial, moſt neceſſary to be known, are 'Theſe 
that are ſet down in Alphabetical Order. But Fitzherbert's Natura 
IN Wn | be read again and again, and upon all Occaſions 


* 
A 0 
* 


Accedas ad Curiam lies to Remove Plaints in any other Court- « F. N. B. 9, 
Baron beſides the County-Court ; and is directed to the Sheriff to make 2. 
a Record of the ſaid Suit in Preſence of the Suitors of the ſaid Court, I, w. , Ker- 
and to certify it into the King's Court. „ 461 dar ad On- 
Account lieth againſt Guardian in Socage, a Bailiff or Receiver, 77. B 
A — One as Bailiff and Receiver. [See 4 C 5 Anne, chaps 116. 
Sere” Ad 
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Finch, 161. 


p. N. B. 


1Toft.159, . One's immediate Anceſtor dies ſeiſed of 
; 5 Finch, 290. bates, cc. WE. ws hs 8 5 . 


3%... His Diſſeiſor, whether of Land, Ret, Go. 


8 Rep. 4. | - F 
eb.ss . Where Writs of Aſſiſe lie at Con Law or By Statute; See 


o 
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*F.N.B.38. e J Jdmittendum Clericum is Directed to the Biſhop to Admit 
a Clerk after He has Recovered His Preſentation, 

Ad Inquirendum is a Judicial Writ commanding an Inquiry to be 

made by a Jury into any Thing touching a Cauſe depending in Court 
f Finch, 484, for the Satisfaction of the Court, and Execution of Juſtice. f There 
need not to be Twelve upon the Jury. 
6 F. N. B. 8 4d Onod Dammnum is a Writ of Enquiry of what Damage it will 
Es be to the King or any other Perſons to Grant a Liberty, Fair or Mar. 
| ket, Highway, @c. [See the 8 & 9 V. 3. chap. yy, or to Grant 
Lands, or Licence to Alienate in Mortmain, Go. 1 
b F. N. B. h Aunuity is a Writ which lieth for the Grantee where One 
A Granteth to Another a Yearly Rent for Life, or for Years, or in Fee, 
out of His Lands, or out of His Coffers, to receive from His Perſe 
(and His Heirs if named) Yearly at a certain Day, - when It is be- 
hind at the Day of Payment. [See Of Annuity, Hpok 2. chap. 2.] 


F. N. B. 31, 4/ſjſe of i Darrein Preſentment (i. e. Ultime Preſentationis) lies 
1 lat 26 where One or His Anceſtors have Preſented a Clerk to the laſt Avoid - 


2 Inſt, 356, 


Sec. ance of a Church, and a Stranger, upon the Death, Reſignation, c. 


cf Him that Hath Right. [See OQyare Impedit, infra, and for the 


Meaning of an Aſiſe, Lit. 646.] 


1 Inſt, 159. a. 


1ſt. 40. for Lands and Tenements, whether they be Lay-Fee or Free-Alms, 


Webb's Caſe, 8 Rep. 45, GW. 


Terms of un Attachment is to take One by His Body to Bring Him to Anſwer, 


N. 4 Gc. Alſo It iſſues for Contempt of the Court, 


e Cc r upon  4fidanit for 
not Obeying a Rule or Order, Oc. and the Perſon ſo Attached may 
be Examined upon Oath on Interrogatories. And if He is Acquitted, 


He ſhall be Diſcharged upon Motion to the Court. But if He ap- 
pears to he Guilty, He ſhall be Fined for His Contempt. In Inferior 
Courts There may Go an Attachment againſt Ones Goods to make 


— 


Him Appear in a Perſonal Action. There is alſo a Foreign Attach- 
ment which is an Attachment of the Goods of Foreigners within a Li- 
berty, or City, at the Suit of Any within the Liberty, to whom a F- 


reigner oweth Money, c. 


Further, There is a Writ of Attachment of Privilege at the Suit 


ol a Clerk or Attorney of the Court, which is in the Nature of a Ca- 


Dia to bring a Defendant into Court. It will Hold the Defendadit to 
000000 wo one) 


F. N. 3. o gtaim lieth againſt a Jury of Twelve Men after Judgment, who 


105. 


Flach, 484, Have given a Falſe Verdict in Any Court of Record, that the Judg- 


483. ment might be reverſed. ¶ See Meſt. 1. chap. 37. 34 Ed. 3. chap. 7: 
9 Rich. 2. chap, 3..32 H. 8. chap. 3.] The Plaintiff in the Attaint can 


4 — 


Aiſſſe of * uris Utrum lieth for a Parſon againſt a Layman, or : 
+7 49 for a Layman againſt a Parſon, or for One Parſon Againſt Another; 


3 


+8 


4 
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4 Laus of England. 563 


0 * 


8 FN * —Y 4 


give no more Evidence than was given at firſt. But the Defendant 
in Affirmance of the firſt Verdict .... ws, 

pP 4udita Ouerela is for a Perſon who is like to be in Execution, F- N. B. 
or is actually in Execution, upon a Statute, Recognizance or Judg- Finch, 488, 
ment, to ſet aſide the Execution, by ſuggeſting ſome juſt Cauſe ſince 49. 
the Judgment to Diſcharge Himſelf of the Execution; as Arbitra- lan e wn 
ment, Releaſe, c. This Writ ſhall Iſſue out of Chancery directed; Rep. 19. 
to the Juſtices of the King's Bench or Common Pleas, willing Them 14 
to Grant Summons to the Creditor to Appear Before Them to An- 
ſwer the Complaint at a certain Day. J It lies not Againſt the 43 Inſt. 233. 


B. 


9 F Beneficio Primo Ecelefiaftic Habendo f is a *Writ Directed Reg. 307. b. 
from the King to beſtow the Benefice that ſhall firſt fall in the 
King's Gift, A ove. or Under ſuch a Value, upon a particular 


51. 


Cupias ad Reſpondendum is the next Writ to the Original in an 
Action of Debt, Gc. and is a Proceſs to Impriſon the Defendant. 

| [See the 19 H. 7. chap. 9. 23 H. 8. hap. 14, 5 1 ? : 

= * Capias ad Sati gfaciendum is a Judicial Writ for Execution after 1 Int. 

= Judgment to take the Body of a Man, and to Impriſon Him till Sa- os 3 3 

tisfaction is made. It lay not at Common Law. But it is given in gs. * 


many Caſes by Sratutes, [See the 1 Zac. 1. chap. 13. 21 Face 1. en, 


%%%. ĩ ͤ ' ͤ dE got and | lon 3 
“ Capias Utlegatum is an Execution for Arreſting a Perſon Out- Finch, 476. 


law'd, when He Refuſes to Appear upon the Exigent. [See Exigent.] 
= There is alſo a Special Capias Utlagatum Againſt His Body, Lands 
ÄCÄCVin,,, ß A .c. 
= * Capras pro Fine is when a Fine is impoſed for an Offence, and «pinch, 476. 
is Payable to the King. [See the 5 & 6 . & M. chap. 12] 
Capias in Withernam | See Vithernam, infra.  *» „ 
& certiorari is a Writ out of Chancery to an Inferior Court of Re- * F. N. B. 
| cord to Remove and Certify the Record of a Cauſe. 'No Record 547, 4. 
hall be removed into the Common Pleas, or Indictment taken in the 6 
Country to the King's Bench, immediately by a Certiorari; but firſt 
lt muſt be Certified into Chancery by a Surmiſe, and from thence 
ſent by Mittimus into the Common Pleas or King's Bench, as the 
Caſe is. [See the 1& 2 Ph. & M. chap. 13. 21 Fac. 1. chap. 8. G 
chap. 23. 12 Car. 2. chap. 23. 22 Car. 2, chap. 12. 3 & 4 V. G M. 
_ Chap. 10 & 12. 46 5 W.& M. chap. 23. 5 & 6W.& M. chap. 11. 
8 V. & M. chap. 6. 8 & 9 V. 3. chap. 33. 1 Ann. chap. 18. 5 Ann. 
Sep. 2. chap. 14. 5 Georg. chap. 15. F 
Cautione Admittenda is a Writ that lieth to a Biſhop (when one „E. N. B. 63. 
Taken by Force of the Writ de Excommumicuto Capiendo offercth 2 Inſt. 189, | 
ſufhcient Pledges or Caution to Obey and ſubmit to the Eccleſiaſti- * 
cal Laws for the Future) to Admit the Caution and to Deliver Him. 
It may be Directed to the Ordinary Himſelf to Command Him to be 
| Cee c 2 | : delivered, 


? 2 Inſt. * 


F. N. B. 


175. 


2 Inft. 3, 4, 


625. 


v F. N. B. 
170. 


c F. N. B. 
114. ; 


30. 


e F. + N. B. 5 | 
call together the Freeholders of the County to chooſe a New Coro- 
ner, and to Certify the ſame into Chancery. There is alſo a Writ 


163. 


f BM * | 
1 
the Record in the King's Bench, c. there to lie until the Judgment 

| 1 ſatisfied. See the 2 H. 35 chap. 2. 21 Fac. 1 chap. 23; = | 

b k. N. B. 
ſupra.) 


145. 
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Book N. 


delivered, which the Ordinary may do by Word. [ See Excommuni- 
cato Capiendo and Deli berando, infra; 


1 Clerico Capto per Statutum Mercatorunt, Gre. is for the Delivery 
of a Clerk out of Priſon, who is Impriſon'd upon a Statute-Merehant, 


2 Clerici non Eligantur in Oſfcium, &c. For a Clerk not to be 
choſen an Officer for His Lands; as Bailiff, Beadle, or in any ſuch like 
Office. And this Writ reciteth that by the Common Law, They 
ought not to be choſen. MF 70S FOOT e ee TAP -- 

b Conge d Hlire (Leave to Ele&) is the King's Licence to a Dean 
and Chapter in the Time of Vacation to proceed to an Election of a 
Bilhop.---[Se> the . on 

© Conſpiracy is where Two Perſons at leaſt maliciouſly Conſpire to 
Indi& any Perſon Palfly of Felony, Treſpaſs, G c. and the Perſon is 
acquitted. Here the Perſon Indicted after Acquittal ſhall Have a 


| | Writ of Conſpiracy. [See Of Conſpiracy, Book 3. aa 3 
4 F. N. B. 


d Copſultation is To Return a Cauſe removed by Prohibition, to 
the Eccleſiaſtical Court, when the Judges find that That Court hath 


Juriſdiction, or That the Suggeſtion is Falſe or not Proved. It is in 


the Nature of a Procedendo. [See the 24 Ed. 1. 50 Ed. 3. chap. 4. 
and of a Procedendo and Prohibition, infra I oy 
e Coronatore Eligends is Directed to the Sheriff out of Chancery to 


De Coronatore Exonerando to Diſcharge Him. 
© Corpus cum Canſa iſſues out of the Chancery, where a Man lies 
in Execution upon a Judgment for Debt, To Remove the Body and 


s Covenant lies upon a Covenant by Deed. See Action of Covenant, 


| Darrein Preſentment See Aſſiſe of, Cc. 


b F. N. B. h Debt. [See Action of Debt, ſupra.] 


119. 


i F. N. B. 95. 
K F. N. B. 
„ 


170. 


m E. N. 


138. 


i Deceit. [See Action of the Caſe, ſupra.) ' ) 

k Decies T antum lieth Againſt a Juror who takes Money of Either 
Party to give His Verdict. And It lies againſt All the Jurors, tho 
They ſeverally take Money. It is call'd Decies Tantum, becauſe 


the Recovery is for Ten Times ſo much as was Taken. [See the 
F. N. B. 
146, 147. 


1 Dedimus Poteftatem is a Writ to Commiſſion Private Perſons 


to Do ſome Act in the Place of a Judge, as to Take a Perſonal: An- 
ſwer to a Bill in Chancery, To Examine Witneſſes, Gc. To Levy a 


Fine, To take a Recovery, Gc. [See 15 Ed. 2.] 
m Detinue. | See Action of Detinue, ſupra. ' "© 
| Diftringas is Directed to the Sheriff, &c. commanding Him to 


Diſtrain One for Debt to the King; or For His Appearance at a Day. 


Diſtringas Furatores is a Writ directed to the Sheriff commanding 


Him to Diſtrain upon the Jury, and to Return 1ſves (Profits of their 
Lands and Tenements) to Appcar; which cannot be ſaved upon Non- 


I Appearance, 


Chap. 4: Laws of England 665 


— 


— 


Appearance, but on Reaſonable Cauſe projei by Oath, [See 4G 5 
IV, & M. chap. 24-] 

Dower. [See Right of Dower, infra.) 

Duces Tecum iſſues out of Chancery, Commanding One to Appear 
at a Day in that Court, and to Bring with Him ſome Writing, Or. 
that is wanted, to be there inſpected. 

There is alſo a Duces Tecum Licet Ba Directed to che 
Sheriff upon a Return That He cannot bring His Priſoner without 
Danger e 1 Death. 


* 


n Fj clone Firms [See Alias By E jellneur, FO | ENB 120, 
"I. Zleoit i is a Writ Judicial, given by Statute, directed to the She- o F. N. B. 
riff where One Hath: gotten Judgment for Debt or Damages, or up- 7 b. 
on a Recoghizance, in Any Court, Commanding Him to Deliver to 290. a. * 
the Perſon Recovering All the Goods (Beaſts of the Plow Excepted) 2 Iaſt 394, 
of the Debtor, and Half the Lands, c. if the Goods are not Maſe Rept, 2 
cient, upon which the Creditor ſhall Hold the Moiety of the Land 65. : 
belonging to Him, until His whole Debt or Damages are ſatisfied. 
This muſt be done by an Enqueſt or Jury of twelve Men ſummon'd 
by the Sheriff, upon ſuch Land as the Defendant Had at the Time of 
the Judgment. But this Writ ought to be ſued within a Year and a 
Day after the Judgment. [See Tet. 2. chap. 18. 32 H. 8. chap. 5. 
And for the Expoſition of Theſe Statutes, 1 5 28 9. b. 290. 4. 
2 Iuſt. 394z 3955 396. | | 
pP Error is to Redreſs a F alſe Judgment given in Any Court of *.B.N, B. 20, 
Record, where the Court hath Power to Hold Plea of Any Sum in $3.36; 
Debt or Treſpaſs above 4D]. N 479, 
4 Eſſeudi A de Te -lomis is 'T 0 beers not to Grieve thoſe b. N.B. 
that ought to be Quit of the Payment of Toll in Fairs and Markets, 226. 
according to their Privilege, either by Charter or Preſcription. 
r Excommunicuto Capiendo is Directed to the Sheriff upon Certifi- * F. v. B. 65 2, 
| cate of the Biſhop, c. under His Scal into the Chancery to Appre- The 3 
hend a Perſon Denounced Excommunicated forty Days for Contu- 1 5 
macy or Contempt to the Eccleſiaſtical Laws; and to Commit Him 
to Priſon without Bail, until He Submits. The Certificate is Good, 
tho It comes from the Biſhop before Conſecration. For the Contir- 
mation gives Him Juriſdiction. [Soe the 5 Eliz: chap. 23. And Of 
Excommurication, ſupra, chap. 1.) . + 
t Fxcommunicato Deliberando is directed to the Biſhop To Deli- F. N. B. 57, "4 
ver an Excommunicate Perſon upon His Submiſſion to the Church, up- laſt. "Xn 
on Certificate of the Biſhop into the Chancery, That the Church 1 . 
Satisfied, and that He Hath Abſolved Him. 
If the Biſhop will not accept of His Caution, or Pledges, to ſub- 
mit upon the K King's Writ De Cautione Admittendd, or will not com- 
mand the Sheriff to Deliver Him, or if the Excommunication is for a 
Matter that is not of Eccleſiaſtical Cognizance, This Writ ſhall be 
Directed to the Sheriff to Deliver Him. And if An Excommuni- 
cate Party offers to perform a Sentence, and the Biſhop refuſes to Ac- 
cept it, and to Abſolve Him, The Party ſhall Have a Writ to the 
ron requiring Him to Wel Him. See Cautioue Admittenda, 
N 
t Ex- 
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Reg. Orig. * Fixcommunicato Recipiendo is to Remand a Perſon Excommuni- 
. 4. cated to Priſon, who Hath been illegally Delivered from thence before 
He has ſubmitted to the Church, 13H e 
FN. B. au Executione ꝓudicii is Directed to a Judge of an Inferior Court 
of Record, or not of Record, to do Execution upon the Judgment, 
or to Return ſome Reaſonable Cauſe wherefore He delays the Execu- 
tion. [See Of Execution, infra.] : is 
Exigent lieth where the Defendant in an Action Perſonal cannot be 
found. It is directed to the Sheriff to Proclaim and Call the Defen- 
dant Five County Days, one after another, Exacting and Requi- 
ring Him to Appear upon Pain of Outlawry, or to be out of the 
Protection of the King and His Laws. 'The Judgment of Outlawry 
is to be Pronounc'd by the Coroner, on the Fifth County-day. [See 
31 Blis. chap. 3] . 5 „„ 
FN. B. 131. * Extent 1s Directed to the Sheriff to Seiſe and Value Lands and 
4 Rep.67. Goods, to the utmoſt Extent. If One that is bound to the King by 
Specialty, or to Others by Statute, Recognizance, (5c. hath forfeited 
it, fo that by the Yearly Rent the Creditor may be paid His Debt. 
: Upon this the Creditor may ſue a Writ to the Sheriff out of the 
Chancery to Deliver Him the Lands and Goods to the Value of the 
Debt; which is call'd a Liberate. | For Extents By Elegit, Statute- 
Merchant or Staple, (5c. See Meſtm. 2. _ 18. Stat. de Acton- Bur- 
nel de Mercatoribus, 23 H. S. chap. 6. 32 H. 8. chap.5.] 


. | 4 
: < P 5 * : 


„F. N. B. Y Falſe Impriſonment is brought for Impriſoning One without 
36. K. Cauſe, or for unlawfully Detaining Him without Legal Proceſs. 
2 F. N. B. wy, 7 rg Judgment is to Correct Judgment given in a Court ot of 
F. N. 3. Fieri Facias is directed to the Sheriff, where One Hath Recover- 
q * , cd in an Action of Debt or Damage in the King's Court, To Com- 
mand Him To Levy the Debt or Damages of the Goods and Chat- 
tels of the Perſon againſt whom The Recovery was Had. It may be 
brought at any Time within a Year and a Day after Judgment. | See 
Meſtin. 2. chap. 18. Scire Facias and Execution, infra. ] 
F. N. B. 2 Forcible Entry lies where One is ſeiſed of a Freehold, and is 
"ow thereof Diſſeiſed, or put out of His Lands or Tenements, with Force; 
or if He is diſſeiſed Peaceably, and afterwards the Diſſeiſor doth keep 
aalnd detain the ſame with Force. [See the 8 H. 6. chap. g.] 
F N. 8 b Formedon (De Forma Donationis, becauſe the Writ doth com- 
211.94 217, prehend the Form of the Gift) is of Three Sorts. (vis. ) Formedon in 
| Inſt 326. b. the Deſcender, Remainder and Reverter. Formedon in Deſcender is 
393-b.9 for the Iſſue in Tail, which claims by Diſcent per Formam Don. It 
is the Higheſt Writ that a Tenant in Tail can Have. [See Meſt. 2. 
chap. 1.] A Formedon in Remainder is for Him in Remainder, His 
Heirs and Aſſigns, after the Determination of the Eſtate-tail. Forme- 
don in Revertery lieth for Him in the Reverſion, or His Heirs or Aſ- 
ſigns, after the Eſtate in Tail is ſpent. Log 


I | 4 : 8 5 | H. | 


ä 


oe | | — 


Chap: 4. Laws of England. | „ 


c Habeas Corpus lies where One is indicted of a Treſpaſs before F. N. B. 
uſtices of the Peace, or in a Court of Any Pranchiſe, and is Impri- : J %, _ 
lon'd for the ſame, and hath Offer'd ſufficient Bail, and It is Refuſed 55, 6:5. ** 
where Bailable ; or where a Debtor is arreſted in an Inferior Court 5 erms of the 
and in Priſon, This Writ may Remove His Body and the Cauſe from bear cps. 
the Inferior Court to be tried at Common Law in a Superior Court. 
Thus It is when One is Impriſoned according to Law. [See the 43 
Eliz. chap. 5. 21 Fact, chap. 23. 31 Car. 2. chap. 2} 
4 Habeas Corpora is to bring in a Jury, or ſo many of Them as * Terms of 
Refuſe to come upon the Fenire facias, for the Trial of a Cauſe at che Law. 244. 
OMB ooo on . PS Ry 
ee Habere Facias Seiſinam is directed to the Sheriff to Give Seiſin in FN. B. 167. 
Land of Freehold Recovered in the King's Courts. N fry 
 Hibere Facias Poſſeſſionem is directed to the Sheriff to Give PoſleF- ra. u 
| fion of a Term for Years Recovered in the King's Courts, as in E- Finch 470. 
e TO ey OI CCC 
"4 Homine Replegiando is to Bail One out of Priſon, except in F. N. B. 
Caſes of Treaſon, Murder, Outlawry, Excommunication, 6c. [See 66, 67. 
Weſt. 1. chap. 15. 2 Inſt. 185, 186, 187, c. 3 Car. 1. and of Bail, 
chap. 5. poſe] „ . 


I. 1 


F 


_ 8 [diota Inquirendo vel Examinando is directed to the Sheriff Re- : F.N.B. » : i 
quiring Him to call before Him The Party repreſented to be an Ideot, 233 
and to Examine Him, and alſo To Enquire by a Jury whether He is 
of ſufficient Underſtanding to Manage His own Lands, and to Certify 
the ſame into Chancery. But He may be Examin'd before the Lord 
Chancellor, c. And If It doth not appear That He is an Ideot, The 
" Inquiſition of the Shank may be fat abide. 
h Ddicavit lieth for the Patron of the Defendant, where One u F. N. B. 


Parſon ſueth Another Parſon in the Spiritual Court for 'Tithes, which $# 45 = | 
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= Amount to a Fourth Part of the Advowſon of the Tithes. It is a 432. 
= Writ of Prohibition directed to the Ecclefiaſtical Judge not to pro- 1 Inft. 243. 2. i: 
ceed. For in this Caſe the Cauſe belongs to the Temporal Courts, LE: 364, wy 
becauſe the Patron of the Clerk Defendant ſhall loſe the Benefit of _ 
His Advowſon, lofing the Profits of the Church, if the Clerk of the 
Plailtif hall IT.. 
The Indicavit then is always between Four Perſons, (o#z.) Two 
| Patrons and Two Clerks. One claimeth to Hold of the Advowfon 
of One Patron, the Other of the Other Patron. This Writ is ſet at a 
Fourth Part by Articuli Cleri or the 9 Ed. 2. chap. 2. whereas before 
It might have iſſued for any Value before the Statute. And ſo It is 
now in the Caſe of the King. „% ͤ RE 
i Injunctiom Generally if s out of Chancery or the e r N 
Stay Proceedings in the Temporal Courts, and ſometimes in the 83 


i 


. | Spi- Tit. Proceed - 
ritual Courts, upon Suggeſtion that If the Rigour of the Law takes ap in Chan- 
Place, It is againſt Equity and Conſcience. Sometimes It is granted c. S025. 


in Chancery or the Exchequer to Quiet a Poſſeſſion. 


Juris 


[ We EEG 


An Inſtitute of the Book IV. 
Juris Utrum [See of Afſiſe of Furis Utrum ſupra.] 

F. N. B. k Juſticies is directed to the Sheriff to do Juſtice in a Cauſe above 

117. C. 152. B. 405. in the County-Court, Of which He hath not Cognizance by His 

1 eg. 312. Ordinary Power; he Court above having ſuch Confidence in the 

Terms of the Sheriff, that no Return is required of this Writ. It is in the Nature 


5 883 v. Ju- of a Commiſſion to the Sheriff. 


568 


L. 


! Terms of 1 TLafitat is to call One Originally into the Ring Bench to An 
—_— v ſwer in a Perſonal Action. It hath its Name from a Suppoſition that 
Dne cannot be found in the County of Middleſex, but that He Hide; 
Himſelf in ſome Other County, as appears by the Return of the She- 
riff of the County. Therefore This Writ is directed to the Sheriff of 

8 That County to Apprehend Him there. "Cy; 
n F. N. B. m Tepari Facias is directed to the Sheriff for F Colleg- 

5... ingot a Sum of Money upon the Rents, Corn and other preſent Pro- 
Finch 47" fit of the Land, and the Goods and Chattels of Him that Hath For- 

feited a Recognizance. This Writ is given by the Common Law 
before the Statute of J/eft. 2. chap. 18. gave the Elegit. 'The Fieri 
Facias is to Levy Execution of the Goods and Chattels only. [See 
f Execution, infra.| 3 we 8 
* Terms of un Liberate iſſues out of Chancery directed to the Gaoler for the 

che Law, . Delivery of a Priſoner that Hath put in Bail for His Appearance. It 
alſo lies to the Sheriff for the Delivery of Lands and Goods taken up- 
AI nſt. 116. on a?Forfeiture of a Recognizance. [See Extent. And It lies 
likewiſe for the Payment of an Yearly Penſion or Sum of Money 
_ Granted under the Great Seal, being directed to the Lord Treaſurer, 
Chamberlains, Barons of the Exchequer, or Clerk of the Hamper, 5c. 
 yYFNB.229. Þ Libertatibus Allocandis is a Writ that lies to the Juſtices, com- 
_ 2 Inft. 281. manding Them to Allow a Liberty, upon Claim and Plea of the 
Grant of it. : 5 7 5 
3 2 laſt. a, 4 Mandamus is ſent by the King To the Head of a College | See 
2 Lev. 1 Georg. chap. 13. ] or other Corporation, Requiring Them to Aamit 
18. 19, © or Reſtore ſome Perſon into their Society, into an Office, c. Alſo 
To a Biſhop or Archdeacon To Swear a Church-warden, an Execu- 
tor or Adminiſtrator; 'To a Rector, Vicar or Church-warden, to Re- 
| ſtore a Sexton, (5c. [See 9 Aun. chap. 20. To Render the Proceed- 
ings upon Writs of Mandamus more effectual.] It iſſues out of the 

5 King's Bench only. _ FF ˙ 
*FNB.225. T Melius Inquirendum is a Writ that lieth for a Second Taquit) 


Ten seit where à Partial Dealing is Suſpected. 


 lius Inquirend, © Mittimus is for Removing and Transferring of Records from 


i Fay 169, One Court to Another; and ſometimes by Certiorari into pooh 
2 Ind. 691, and from thence by a Mittimus into Another Court. © But the 
_ vo er e may Deliver ſuch Record with His own Hands, if 
” | 'n.. He pleales. | | 1 | he EY 1 
5 _— i x Mittimus is alſo uſed for a u Precept to a Gaoler, to Receive 

_ 591, 592. and keep ſafe an Offender ſent to Priſon x 1 | 
FE COL 8 25 
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* Monſiravertimt lies for Tenants in Antient Demeſne who Hold FE. N. B. 4% 

| by Free Charter, not by Copy, Cc. | when They are Diſtrained to do ! Inſt. 269. 

unto their Lords other Services and Cuſtoms than T hey, or Their 

Anceſtors, uſed to do. It is directed to the Sheriff to charge the Lord 

that He do not Diſtrain Them for ſuch Unuſual Services, c. It lies 

allo when the Tenants are Diſtrain d for the Payment of Toll, Ge. 

contrary to their Liberty. ¶ See 49 Ed. 3: chah. 22] 
n er 8 41795 14 cp hers RE: icavt 1110. 
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„ Ne Admirtas. is, tobe directed to the Biſhop, for the Plaintiff or F. N. B. 37. 
Defendant, here a Quere Impedit or Aſſiſe of Parrein Preſentment 3 Rr wh 
is Depending, when either Party Fears that'the Biſhop will Admit te 
Other's Clerk. It ought to be brought within Six Calendar Months 

after the Avoidance, otherwiſe the Biſhop muy preſent by. Lapſe. 

2 Ne Fixeat Regnum (or Regno) is to Inhibit One from going in- F. N. B. 85. 


. 


— 


89 + 
1 
* 
Ws 4 


\ \# 


to Foreign Parts without the King's Licence. It may be directed to 
the Serif to make the Party find Surety that He will not Depart, or 
elſe To Commit Him to Priſon; or It may be directed to the Party 
Himſelf; and) if He goes He may be Fined. , [See 3 Iaſt. 178, 179, 
180. Where Opſerve That It is ſaid That Kingdoms under ſeveral _ 


A on 


Kings are Sanctuaries for Fugitive Subject, G. 


| Nifi Prius. [See Of the Court of Fl wes. chop. 1. ame} ]]]! 
„Ven Omittas 7 25 Aiquam Li lertatem is directed to the She- * F. N B. 48, 
riff (where the Bailiff 


ne of a Liberty Refuſes or Neglects to ſerve a fag ... 
Writ) to Enter into the Franchif and Execute the King Proel e 
Himſelf, or By His Officer. Before this Writ is Granted, the Sheriff 

muſt Return That He hath ſent to the Bailiff, and that He Hath 

not ſerved the Writ. But for Diſpatch, The Uſual Practice is to 

ſend a Nox. Omittas with a Capias or Latitat. [See Of a Bailiwick _ 

Tit. anne VV 
Non Ponendis in Afſifis & Furatis is Granted for the Frecing E N. B. 165. 
ſome Perſons: from being Put upon Juries. It is founded upon J/eft. 2. we * 
chap. 38. Artic. ſuper Chartas, chap. 9. But ſee the 4& 5 V. & M. W 
2 24. where Oath. is to be made, That the Suggeſtion is True; 

and Marlbr. chap. 14. or the 52 H. 3. chap. 14. as alſo: 2 Iuſt. 130. 
When One that GY a Charter of Exemption may ſue the Sherift for 
Nove Diſſeiſin. [See Aſſſe of Novel Diſſeiſin, ſupra,]* 


Oyer and Terminer. [See Of the Court of Aſſizes, chap. 1, ante.) 


© Partitione Facienda is to give 
or More Perſons hold Lands and Tenements as Joyntenants, Tenants Toft 165. b. 
in Common, Co-parceners, and one or more of them refuſe to joyn 166. 3. & b. 
8 Ms [See 31 H. S. chap. 1. 32 H. 8. chap. 32. 8 C 9 V. 3. 970 . 
chap. 314 ot hee es Eon oe i, ag r 
4 Pore is a Writ whereby a Cauſe depending in the County- E. N. B. 69. 
Court, or other Inferior Court, is. ve into the Common P 17. aA 
54 a, . 1 


Every One a Part, where TwWO -F. N. B. 6, 
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570 1 An Inſtitute of the 


_ 


Remove the Plea by Pore. The Plaintiff without Cauſe, and the 
Defendant with Cauſe. © ne, 


e F. N. 3. e Ponendum Geog Ad Exceptionem is to Require Juſtices to 


4 . put their Seals to J | | 
4:3. fendant Againſt the Evidence, Challenge to a Juror, Verdict or other 


 Premunire. ¶ See Book 3. chap. 3.) © | 


f Inſt. csr. f Privilege lies for an Officer of the Courts at Veſtminſter, that is 


Finch 321. 
Hob. 177. 


s 5 Rep. 63. B Procedendo is to fend down a Cauſe (call from an Inferiot 
b. N fl. 17; Court to a Superior Court as the Chancery, King's Bench, c. by 
0 8 , . I, 


: 9 45 _ Pleas to Forbid a Judge, 6c. in the Spiritual Court, Admiralty, 
4 Rep. 12). Court of Chivalry, &c. to Proceed in a Cauſe that belongs to the 
5 Rep. 73, Common Law-Courts, or that belongs not to their Juriſdiction, tho 


2 Inſt. 229, 


Gor, Ge. the Courts at Law can give no Remedy; Or It may Forbid a Judge 


Finch 450, of Any Tempora! Court to Proceed in a Cauſe depending before Him, 


EN. "Frag —- Sage that the Cognizance of the Cauſe does not belong to 


he King's Courts, that may award Prohibitions, being in- 


i 2Inſt.6o 2, Juriſdiction, may lawfully Prohibit that Court, i as well after Judg- 


Go7, 611, 
515,619. 


8 6 9 J. z. chap. 10. ] 


In a Suggeſtion for a Prohibition to the Feclefiaſtical Court in a 


Cauſe of Tithes and other Spiritual Profits, The Suggeſtion muſt be 
proved to the Court by Two ſufficient Witneſſes within Six Months af- 


ter ſuch Prohibition Granted; provided the Suggeſtion does not con- 


tain a Negative. [See the 2 C 3 Ed. 6. chap. 13. and 2 Inſt. 66 =] 


Court, or the Party, proceeds notwithſtanding a Prohibition, An At- 
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An Inhibition is commonly iſſued forth out of a Higher Court-Chri- 

tian to an Inferior Court-Chriſtian, 'T'o Stop Proceedings; and is in 

the Nature of a Prohibition, [See Stat. De Circumſpecte Apatis, 

13 Ed. Is * a chap. I. 9 Ed. 2. 45 Ed. 3 chap. 3. 1 1544 

o 618. 50 Ed. 3. 8 3 

; k Proprietate Probanda is To Enquire before the Sheriff of the Pro- F. N B 49. 
perty of Goods diſtrained, when the Defendant claimeth Property up- N 
on 4 Replevin ned.“). Le: e ee yo 

I Protectiom cum Clauſula Polumus:is.an Immunity given by the F. N. B. 8, 
King to a Perſon in His Service to be 8 Suits of Law for one N 
Year ; and ſo from Year to Year. Thus the Kir may Grant a Pro- a. & b. 255 
tection to His Debtor, that He be not ſued till the King is paid His 131. „ & b. 
Debt. [See the 25 Ed. z. chap. 19.] There are many Sorts of Pro- 
tections; but They are rarely uſed; being often ouſted by Act of Par- 


1 


ament in Perſonal Actions. [But See the 126 13 ,. 3. chap. 3. Of 
print , ß , n oo oo 
m Pxopiſo is where the Plaintiff forbears to bring His Cauſe to * Terms of 
Trial, and the Defendant takes a Venire facias directed to A kph * 
with this Clauſe, (eig.) Proviſo Opod, (c. Provided That if tge 
Plaintiff taxeth out any Writ to that Purpoſe, The Sheriff ſhould 
= Summon but one Jury upon them both. This is call'd going to Trial 
, ot read Sono ang 


 . ®. OnareJmpedtt lies when One is Diſturbed by Another in His F. N. B. ¼ Bil 
= Right of Advowſon to preſent a Clerk to a Church when It is void. 37, . 
It Differeth from a Darrein Preſertment, becauſe That lies where Fogg ſs 
= One and His Anceſtors formerly Preſented; [See Aſſiſe of Darrein Pre- laſt. 356, i 
ſentment, ſupra.) whereas a Oyare:Impedit lies alſo for a Purchaſer. „„ * J 
[See Weſt. 2. chap. J. and for the Expoſition of this Act, 2 Inft. 356, bi | 
Cc. Alſo 7 Ann. chap. 18. And ſee Of an 4dvowſor, Book 2. chap. 2. = 
And of an Action of Qyare Inpedit, ſupra. | 
=_ Incumbravit lieth after a Recovery in a Oare Impedit * EN. f. of 
or Aſſiſe of Darrein Preſentment, Againſt a Biſhop, who within Six To — En. . 
Months after the Death of the Incumbent Admitteth a Clerk to the mamirovir. = 
Benefice, notwithſtanding the Writ of Ne Admittas ſerved on Him. | 
This Writ may be brought after the Six Months. If the Biſhop doth — 
Incumber the Church before a Ne: Admittas, then the Party ſhall 
Have a Opare Inpedit ; for the Ordinary can Have no Notice till tze 
Ne Admittas. A Qpare Incumbravit lieth always hanging the Plea. 
e are Non Admifit is where One Hath Recovered in a Plea of - FN. B. 49, 
= 2 and the Biſhop will not Admit His Clerk upon pretence — 
19% Minus lies for the King's Farmer or Debtor in the Court of 1 Terms of 
Exchequer, becauſe by the Detaining of His Debt He is the Jeſt able N, iu. 
do pay. the King. This Writ goes into J// ales, as well as the Subpena . 
out of the Office of Pleas. r OE PID I, 353. AE LIL aTs > RE 
2 $: <p Marramto lieth againſt Any Perſon or Corporation that U- - x Iaft. 279, 
furps Any Franchiſe or Liberty againſt the King. [See the 18 Ed. 1. 1 l 269, 


FEEDER ES IF OL IRS 3 WS 1B BO ALAS BIOS. KS 4 E | 
Note. Ana 7 r r n a. Finch 322. 
N. ane hat In a |Qpo Marranto only Final Judgment is given a- Fine 32: I 
5 JV 


r 


bm — a. 


— Ft 
CO net ee 
* 3 1 
** * ———— 


IS 
2 5 2 
3 — 


eee 
eee eee 


ASIA in 
1 8 8 
rr 3 et re PSs 
"Po > Os Seed 


. et. * * — 
— — * o 
nn tn? eh Pe 
AP. * N — o rs 1 — * ET * * * 
= © — too nan = 
———— es 
** 
— << va — 


—— >. 
As» Pockets 
Gr Beal 


nn 2 by 
EP —— 
ee 
= cos. 4.4 P 
—— 
— OY oo no, 
— 4 
* 


— 


* * 
| FER 
TH 
WES 
We! 
e 
4 * 
. 5m 
fy 
4 11. 
8 7 
5 * 
"4 
* 


wy mo 2 laſcitue of the 5 Bool IV. 


King to fave any other 'Title than that . in a N20 2 
[See 2 Inſt. 495, 496, 497, Oc. — the mee of e "De 
Wyo n or 18 1 1 E 


R. 
c F. N. B. 71, . Recaption is to Retiree kin foe Hum Uholb Goods bein 
FI  diſtrain'd for Rext, Services, c. (but not for D t up 
a New Treſſ ay re diſtrained again for tb 
the Plea in the Count NG or before A Ver, * 47 Be; 


Chap. 7. 9 H. 6. hap. 4. . 
* FNB. yo, u Rerordare Fatias Laquelam (call'd a Refals by contracting i 
* Inſt. 339. into the Initial Words) is to Command the Sheriff to make a Nude 
of the Proceedings in the County- Court, Sc. by Writ or without 
Writ, and to ſend it up to the King's Bench or Common: Pleas. Its 
in the Nature of a Certiorari. The Plaintiff may Remove the Plaint 
in the County without Cauſe, but the Defendant cannot Remove it 
without Cauſe ſhewn in the Writ, as upon a Plea of Freehold, G4, 
But if the Plaint is in Another Court, neither the Plaintiff or Defen- 
dant can Remove it without Cauſe. {58 Acoedas _ ana an. 
bio ri, and Pone, fa mel - 
Recordo G Proce fo ae for a Record hd the deln proceed. 
ings in a Cauſe out of an Inferior Court into an Higher Court at 
Weſtminſter, G e. . 
Re: extent is a Second Extent upon Lands or Tenements, upon 
2 5 the former Extent was partially my Ge. 8 Er. 
tem, ſupra. _ ebb: 
F. N. B 66. * Hape [See Aion By Replevin, fa pra]! £2208 ie . 5 
11oft. 145.b: There is alſo a Writ call Secunda Dehiberatione, which © is a 1 bs 55 

1 cond Writ of Replevin, Granted where Cattle or Goods are diſtrained 
and afterwards Replevied; yet by Reaſon of ſome Default in the 
__- that took out the Replevin, the. Cattle are adjudged to Him 
that Diſtrained them; ſo that this Writ lieth for the Replevying the 
" - mah upon Giving Security to Re: deliver them, if the Diſtreß is 


NE. 10 7 Reſcous lieth where one doth Diſtrain for Rent; Services,: D. 
_ moan and as He is driving the Cattle towards the Pound, 
ed 459 Another reſcues them, or taketh them from Him before: they are Im- 

pounded. [See Of R eplevin and Reſcons, 'Book 2. chap. * 
: F.N.B. 169. 2 Reſtiturious Temporalium is directed to the Sheriff Reſtor 

A _ TI the Temporalties, or the Barony, to a Biſhop Elected and Confirm d. 
F. N. U. The" Returno Habendo is where Cattle are Piſtrain' and Nel | 

and the Perſon that took the Diſtreſs juſtiſies the Taking, and proves 
it to be Lawful, upon which the Cattle are to be Retum A to 
"Him, This alſo lies when the Plaint is Removed by-.Recordart in- 
to the King's Bench or Common Pleas,” and He * * Cattle are 
Diſtrain d ane Default, and doth not proſecuto His Suit. 72 
afin. 2. Chap. 2. 55 
„ab tik b Right (or a Vyit of Right) is a Writ of ho Higheſt Nature i 
Real Actions to Recover not only the Poſſeſſion, as in other Writs, 
but the Property. It hath the LY Aſſured and Final Judgment. 
The Writs of Right are Right re 8 2 Ghoſe, Rig t of Au 
1 e of Dower, Ge. 3 Wie 
{1 ig 


X. 


hap. 4. Laws of England. 


8 


Tm 


Rig 1 c Patent lics 2 5 Him that Hath a W in the F. N B. 1, 
DD or Tenements ſued for (not in a Rent- Charge, Common, Ge.) Fu 1. 


agdinkt 1 Tenant of the Freehold at leaſt. 
| d Cloſe where one Holds Lands and Tenements by Charter 
in þ Demeſne, in Fee-ſimple, Fee-tail or For Tenn of Life, 
* in Dower, and is Diſſeiſed. It is Directed to the Bailiff of the 
King's Manors, or to the Lord of Antient Demeſne, if the Manor is 
wa e Hands of a Subject, Fee Him to do Right in His 
N 7 11 NM. 4. chap 

© Advowſon Is ph for Him that Hath an Eſtate, ot 
Wa; of Tias in t e Awo wien to Him and His Heirs. in Fee-ſim- 
ple; and is diſturbed: to proſent upon an Avoidance; having not 


in Six * [See 4 d. 3- chap. 18. and Of an  Advomſon, Book 2. 


ha 
; 75 bt of Dower lies where a Woman hath redeiy'd only Part of F. N. B 5, 


Her * and Demands the Reſidue againſt the ſame Tenant in the 
fame Town, ſhewing the Writ to Recover ſuch Reſidue, It ſhall be 
directed to the Heir of the Husband, or to His Guardian. 

Dower Lade nihil Habet is where the Wife hath receiv'd no Part 
of it; ; as where a Man Having Lands or Tenements hath made no 
Afurance of Any Part thereof to His Wife, ſo that ſhe. is driven to 
ſue for Her Thirds againſt the Heir or His Guardian. Ses the 20 H. z. 


| 9 W 858 n h e d. e _—__ e in e 


1 ? 


3 Sata Magnatum is a Writ to Recover Damages for Scanda- 
lizing of a Peer. [See Of the Nobility, &c. Book 1. chap. 

8 FScire Fagias is to call one to ſhew Cauſe wh 8 of a 

judgm ent ſhould not be made out, or if He can {ay Any Thing in 

Bar 751 Execution. It is not to be granted till a Year and a Day after 


« F. N. B. 17. 
4 Inſt. 269. 


. N 5. . 


* brought any Action of Ouare Iinpedit or Darrein Preſent ment, with 


8, 147. 


1 Inft. 32.b. 


33-3. 38. b. 
39: a. 


g Fr 296 5. 


191. 4, 
Finch 475. 


the judgment. [See Of Scire Facias Tit. Execution, infra.] It is in 


the Nature 75 an Action, becauſe the Defendant may plead to it. 
[See Weſt. 2. chap. 45. ] Mithin a Year Execution may be by Capias 
1 .be, Fieri Facias, and Elegit. hb It hes hot Againſt | 


L ficavit is the fame with, the e Cap pikado; tho” 
the 1. inary's Certificate into Chancery is ſometimes ſo Calls. Sig 
2 rhe ya in an Rwaphaticnt Word i in the Writ... [866 Excommuticato 
RES e (a Way of of Suing, but not mention das a Writ in the 

r) lieth. for one Loon arch Another Incumbent in the #7 
aal Court, where the Right. the Patronage does not come in 
Debate; as where a Parſon is made a Biſhop, and has à Diſpenſation 
to hold His Benefice, and the Patron Profents. another Incumbent. 


Here the Biſhop ſhall have a Spoliation ”"n_ the New Incum- 
bent, Cc. 
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An ts Tufts tute of the Mm Bock W 


1 055 Subp nd 15 FAR leading Proceſs in a Court of E ſt to call Per. 

0 25 3 o Appear in that Court. [See Of the Curr of Chanvery, chap. . 
upra. 

4 fate. is alſo a Subpena made Uſe K in the Court of Exchequer 


. in the Office of rem [See Of the Court of Exchequer, chaß. i. 
ſupra.] 


EN. 236. 4 Superſedeas may: go in ſeveral Caſes. But In General It is a 
Finch 453- Writ to ſtay further Proceedings in a Suit, c. 


1. N B50 D. ! Supplicavit iſſues out of Chancery directed to the Sheriff Ge. for 


% Taking Surety of the Peace when one is in Danger of Being Hurt | in 
His Body or Goods. 


Sur „ Diſh n in le Poſt is uſed for pang Common Recoveries. 


De Telonio Bondi Ga [See Bends etum, Cc. 
Teſtatum lieth where a Defendant in a Hd! Ohs Action 200 be 


arreſted upon a Captas in the County wherein the Action was laid; 
and therefore upon Teſtifying or Returning Von eft Inernius by the 


Sheriff, This Writ ſhall be ſent into another County, where Ree 


ſon is thought to be. ¶ See Latitat, ſupra.]' 


„F. N. B. A. A. m Tolt is for the Plaintiff to Remove a Cauſe depending i i a 


Finch 444. 


. Court-Baron into the County-Court. - © | 
"FN.B. 86, n Treſpaſs lies for every Manner of T coſpaſs done, either dif 


199. to the Sheriff to end the Matter in the County-Court, or Returnable 


in the King's Bench or Common Pleas. The Words Vi & Armis 


all be in the Returnable Writs, but not in the Former. But in 
Writs of Treſpaſs upon the Caſe thoſe Words muſt not be inforted, 


- tho Returnable 3 in the Ling $ Bench or Common Pleas. 


Venditi oni Exponas i is a « e Writ Aireced to the Sheriff Re. 


1 Him to Sell the Goods which He had formerly levied to ati 
ty the Judgment. 


7 entre Facias lies to the Sheriff to cauſe a Jury to Appear, 1 — 5 


a Cauſe is brought to Iſſue. [See the 35 H. 8. chap. 5. 4 & Ann. 
_ chap. 16.] It is alſo the Common Proceſs upon Any Preſentment, 


not being Felony, where no Proceſs is ſpecially appointed by Statute. 
Ventre Inſpiciendo is a Writ to ſearch a Woman that ſays She is 
""_ Child, and thereby with-holdeth Lands from the next Heir. T be 


Trial thereof is by a Jury of Women. 


F. N. ;. 54 i Laica Removenda is directed to the Sheriff to Ratjions all 


Lay Force where Two Perſons Contend for a Church, and one of 
Them enters into it with a Number of Laymen and Holdeth out the 


y 3 Toft 161. Other Yi & Armis. But the Sheriff ought not to Remove the P 


cumbent out of the Church, whether He i is there By Right « or "WY 
ur See 5 Rich. 2. ay: 2 4 pk 
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*FN.B.5s, 4 Waſte [See Of V fe, Book 2 hed 4. ad Of fon of ate 


ſupra. ] 
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A Writ of © Eſtrepement is a Prohibition of Waſte in Real Actions. F. N. B 60. 
ſ Wither mam is directed to the Sheriff for the T aking of as many C F. N. B. 68, 
aſts or Goods of the Party, when Cattle Diſtrained are drove By 9. 

Him out of the County, or into an unknown Place, Gc. ſv that the 

Sheriff cannot make Deliverance of Them upon a Replevin, &c. 

[See Weſt. 1. chap. 2. and Of an Action By Replevin, ſupra.) ] 


The Firſt Ground of a Suit in the Common Pleas is an Original. 
By Precipe or Pope to ſummon, [See of a Pracipe Of Writs in 
Principio, and Pone in the Catalogue of Writs, ſupra.] and is a War- 
rank; ke eee ce A e End 
An Arreſt is the Apprehending or Reſtraining One's Perſon by Pro- 
ceſs in Execution of the Command of ſome Court, or Officer of Ju- 
tice, 8 here may be Four Defendants in an Original in Debt or 
Treſpaſs. But you can have But one Plaintiff in a Writ, unleſs It be 
in a Joynt Action. The Capras is to be directed to the Sheriff tb 
Take the Body of the Defendant, who By His Under-Sheriff Grants 

a Warrant thereon to His Bailiffs to Arreſt Him. [See the 1 H. 5. 
| chap. 5. Concerning the Addition of the Defendant's Myſtery, &c. in 
L 3 ow 7 Actions Perſonal, &c. And Of OQutlawry, poſt. Alſo = 
2 Inf. 665, Ge. BE oo waa» 5 ER 

See the 5 Eliz. chap, 23. Where in an Excommunicato Capiendo, 
if The Excommunicate Perſon hath not a ſufficient Addition, He 
mall not incur the Penalties of the Statute. 27 Elia. chap. 7. Con- 

ceming the Addition of Jurors, &o © 


By the 8 Eliz. chap. 2. J One Arreſts Any One at the Suit of n 
Third Perſon, where there is no ſuch Perſon, or without His Conſent, 
The Offender ſball ſuffer Six Months wal ſonment, and forfeit Tre- 

ble Damages to the +5: Grieved ; and moreover forfeit Ten Pounds, 
&, to the Plaintiff, if known. | See the 43 Eliz. chap.6. 6 Georg. 
chap. 21. 9. 53. Of making out of Proceſs by Sheriffs, &c. not Ha- 


An Action will not lie for Arreſting One without Cauſe, unleſs * 1 Sund. 
It is for an Exorbitant Sum, on purpoſe that the Defendant ſhould lie tu. 1551, 
in Priſon for Want of Bail. e : 


e . VV 
It is not ſufficient for the Bailiff who Hath the Sheriffs Warrant up- 


on the Writ, to ſay, I Arreſt Tou at the Suit of 4. but He muſt lar 

Hold of Him, or Touch Him; Otherwiſe It is no Arreſt. 4 If A Bai- 1 Vente. | 

liff lays Hold of One by the Hand (whom He had a Warrant to Ar- zos. 

reſt) as He held it out at a Window, This is ſuch a Taking of Him, 

3 that the Bailiff may Juſtify the Breaking open of the Houſe to carry 

= N * 3 Arreſt in the Night is Lawful. [See Of Bailifs, * 9 Rep. 66. 

JJ EET IO REES... 

See the 22 Car. 2. chap. 20. Of carrying Priſoners to Victualling- 

Haufe 5 f GSO com. +: $I 
Note, That y Peers of the Realm are not to be Atreſted, unleſs 7 Finch 355. 

upon Contempts for Reſcuing, Oc. Againſt Theſe the Proceſs is by 14 * 

Diſtreſs Infinite. (i. e.) Continual Diſtreſs, Clergymern doing Divine 

Service [See the 50 Ed. z. chap. 5. 1 Rich. 2. chap. 16.] ſhall not be 

Arreſted, Corporations and Companies too muſt be made to Appear 

by Diſtreſs Infinite of Iſſues upon their Lands; 2 which OOO.” Vibe 152: 

5 ee en 
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4 laſt. 24, with Theſe Iſſues into whoſe Hands ſoever They come. Member: 


* of Parliament are Privileged from Arreſts, Gc. [But ſee the 5/4. 
tutes, infra.] and Members of the Convocation. [See the 8 H. 6, 


- dy Ventr. 1. chap. 1. Alſo b Clerks, Attormes at 'Large, c. belonging to the 


n Courts of Juſtice, are not to be Arreſted; but muſt be ſued by Bill of 


Privilege, otherwiſe They may plead their Privilege, and come off 
« 3Inſt. 141. without Bail. © Perſons Attending upon any Courts of Record, up- 
x Lev. 159. on Buſineſs there, are to be Freed and Protected from Arreſts hy 
{17 Mean Proceſs, but not upon Execution; tho the Sheriff may then be 
Committed for a Contempt. ': 1 0 005 aaa dea 

One that is Sußpæna d for a Witneſs may have a Writ of Privilege 
„ prote Him from Arreſts, in going and Returning. ho 
4 3 Inſt. 140, 4 No Arreſts ought to be within the King's Palace at Weſtminſter, 


141. Ge. where His Royal Perſon Reſides; nor of Any the King's Servant; 


1 190% in Ordinary in Any other Place, without Notice firſt given to the 
Lord Chamberlain, that He Remove Them or make Them pay 
their Debts. No Arreſts ought to be in Meſtminſter-Hall, and other 
Courts of Record. | Cuære, if the Party has no Buſineſs there. No 
Arreſts are to be in Wales, the Counties-Palatine, Cc. by Writs iſſu- 
ing from Weſrminfier-Hall, OO 0 39: 9900 VO I0aL 


By the 29 Car. 2. chap. 7. Arreſts and Proceſs on the Lord S Day 
are Void, and the Perſons ſerving the ſame ſhall ſuffer Damages, ur 
if they had done the ſame without Murrunt; Except in'Caſes Trea- 
ſon, Felony and Breach of the Peace. [But ſee 5 Ann. chap. 9. 

whereby It is Lawful to take up Perſons, that have eſcap'd out of the 
King's Bench or Fleet Priſons, on the Lord Day.! 
By the 12 W. z. chap. 3. Afions may be Pres AP the Courts 
| of Record at Weſtminſter, Chancery, Exchequer, Dutchy, Admiral. 
ty, and In Caſes Matrimonial and Teftamentary, in the Arches, Pre- 
rogative Courts of Canterbury and York, Delegates and Comrts o 
Appeal, Againſt Any Perſon Entitled to Privilege of Parliament 
 emmediately After Diſlolution or Prorogation till the Parliament is 
4gain Aſſembled ; and immediately After Adjournment of Both Houſes 
for fourteen Days ill Refined. ff. OO As” 
Provided, That the Houſe of Commons, or Any Entitled to Pri 
i 155 of Parliament, ſhall not be Subjedt to Arreſts During Pri 
But Perſons Having cauſe of Action Againſt Lords Parliament, 
during fuch Time as aforeſaid, may Have ſuch Proceſs out of the 
| King's Bench, Common Pleas or Exchequer, as They might ont f 
Time of Privilege, and may have Proceſs Againſt Any of the Hou: 
of Commons, or other Perſon entitled to Privilege of Parkament, 
During ſuch Time as aforeſaid, out of the ſame Courts by Summon,, 
Diſtreſs Infinite, or By Original Mrit, Summons, and\Diftreſs\Inj- 
rite, till They Appear, or File Common Bail. [See 1 Fac. 1. chap. 13 
Poſt, Of Execution.) Rs CCC 
The King's Original and immediate Debtor is 1202 to Have Prior 
lege of Parliament, either in Law or Equity. Nevertheleſs ſuch 
Debtor, being a Lord of Parkament, ſhall not be Arreſted upon - 


3» alli. * tl. 


. 


Dies Dominicus non eft Dies Furidicus, 2 Inſt. 264. 


Chap-4: __ Lo off England. 


* : — g's, 1 * 
q > 


* * 


Proceedings, or being a Member of the Houſe of Commons ſball not 


be Arreſted upon ſuch Proceſs, during the Continuance, of the Privi- 
lege of Parkament. FF e 


See in this Sratute Concernin g the Method of Procceding in Courts 
of Equity Againſt any intitled to Privilege of Parliament. ] 


By the 8 & 9 W. 3. chap. 26. All Pretended Privileged Places 
are taken elfi N e189 
Ay 2 Ann. chap. 18. Any Actions may be proſecuted in the Conrts 
at Weſtminſter againſt Any Officer of the Revenue, or other Officer of 
Publick Truſt, for any Miſdemeanor, &c. relating to ſuch Office or 
Truſt, tho ſuch. Officer, &c. be a Member of Parliament. 
Provided That the Perſon of ſuch Officer, being a Peer or Lord 
of Parliament, ſhall not be arreſied ; nor if a Member of the Houſe 
of Commons, during the Time of Privilege; but Summons, Diſtreſs 
Infinite, &c. ſhall be iſſued out till the Party appears 
- By the 7 Ann. chap. 12. 4 Proceſs whereby the Perſon of Any 
Ambaſſador, or Publick Miniſter, or of His, Domeſtick Servant, may 
be Detain d, or His Goods Diſtrain d, ſhall be adjadged void. Aud 
the Perſons ſuing forth ſuch Proceſs, Their Attornies and Solicitors, 
and the Officers Executing the ſame, being Convitted thereof by Con- 
feſſion, or the Oath of one Witneſs before the Lord Chancellor, or 
ether of the Chief Fuſtices, ſhall ſuffer ſuch Penalties and Corporal 
Puniſhment as They, or Any Two of Them, ſhall Think fit. But 
the Servant of an Ambaſſador, &c. ſhall not have this Privilege, un- 
leſs His Name is Regiſtred in the Secretaries Office, and Tramſmit- 
ted to the Sheriffs of London and Middleſex, who muſt hang it up in 


6 ſome Publick Place in their Office. ; [See the 4 Inſt, chap. 26. ] 125 


See 1 Aun. chap. 6. Concerning Priſoners going out of the Rules 
to Inſtru - Counſel, &c. 7 -_ chap. 6. Concerning Soldiers. 

5 Georg. chap. 24. Concerning Bankrupts in Going to, Staying with, 
or De from, the Commiſſioners, Oc. who ought not to be Ar- 
e“. Foes node og do OE a ay ans ; 
In the King's Bench The firſt Proceſs is a Bill of Middleſex only. 
But if the Defendant lives in any other County, there lies a Latitat 
directed to the Sheriff of that County. But in the King's Bench 
One may proceed by Original,  _ "Hy MY 


In the Exchequer the firſt Proceſs is By Subpena or Quo Minus; 

which go into Vales, the Countier-Palatine, 000. 

In Courts where Writs Lie not, The Suit is begun By Plain, (i. e.) 

By entring the Action and the Cauſe of Complaint; as in the Coun- 

ty-Courts, Courts-Baron, c. It always concerns Common Pleas. 

Ide King only can begin by © Enquiry. Enquiry for the King * Finch, 51, 
is when Matter is found by a Jury call'd an Enqueſt of Office ; whe- J jnſt. 88, 
ther It is by Officers Themſelves, (as Sheriffs, Cc.) Virtute Offici, 689, Se. 

or Virtute Brevis, or by Commiſſion to Them Directed. | See the 5 Re $415 5s 

2 Ed. 6. chap. 8. Of Offices, and the Expoſition of that Act, 1 Inſt. 

77. b. 2 Inſt. 688, &c.]. 1 . | 


lony and in Actions Vi & Armis: But fince by Divers Statutes Out- 4 1 346, 
| BS IE "AO. = lawry m Inſt. 229. b. 
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II. f At the Common Law None could be Ontlaw'd but for Fe- oO %. 
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4 lawry lies in many Civil Actions, as in Caſe, Detinue, Account 
Debt, Covenant, Annuity, (5c. | t | Rs 
If the Defendant is not Taken on the Return of the Capiar by the 
Sheriff, Alias and Pluries 5 rp (for if One Precept is not ſery'q, 
Another of the like Nature ſhall go forth till It be ſerved, if poſſible) 
One may Have an Exigent and Proclamation in Order to an Outlatv- 
ry ; [See Of the Exigent in the Catalogue of Vrits, ſupra, and the 
31 Elis. chap. 3.] and then the Exigent being Return'd by the She. 
| riff of the County, certifying the Non- appearance, the Perſon is Out. 
= law'd, and A General Capias Utlagatum may go to Arreſt the Body 
. of the Defendant, or a Special Capias Utlagatum Againſt his Body, 
i = | : Lands and Goods. . 5 . | | oe „„ 
C lit. 197 8 By Outlatory a Man is diſabled to ſue or to Have the Benefit of 
EN the Law; for the Word Out-law'd implies that He is put Out of the 
285 b. Law. But He may bring Error or Attaint. [See the 23 H. 8. chap. z. 
5 Rep. 53. Yet Outlawry does not diſable, nor does Error lie upon it, till It appears 
of Record, either by Return of the Exigent, or Removal of the 
Outlawry by Certiorari. And of this Diſability All Men may take Ad- 
vantage by Pleading the Outlawry againſt Him; which Plea ſhall top 
| His Proceedings till He Hath reverſed the Outlawry. Outlawry in a 
_ County-Palatine, Ge. ſhall not diſable the Plaintiff to ſue at Any 
ff Ä WAA q f 
An Executor or Adminiſtrator ſhall not be Diſabled by Outlawry, 
For He ſues in the Right of the Teſtator or Inteſtate. And by the 
like Reaſon a Mayor and Commonalty ſhall maintain their Action, 
tho' the Mayor is Outlaw'd. [See Of Excommunication, chap. 1. 
ante.| A omas cannot properly be ſaid to be Outlaw'd but 
Maio d, as one left out and not regarded; becauſe Women are not 
Sworn in Leets and Turns to bear Allegiance to the King. There- 
fore an Infant under twelve Years of Age cannot be Outlaw'd. A 
Peer of the Realm cannot be Outlaw'd in Civil Cauſes, by Reaſon 
of ore Dignity. For It cannot be intended that a Peer is without 
Judgment of Outlawry is given by the Coroners in the County in 
all Places, except London; where the Lord Mayor by Cuſtom is Co- 
roner, and Judgment of Outlawry is given by the Recorder. 
If One Appears Before He- is Return'd Outlaw'd, He may Super- 
ſede the Exigent and appear without Bail, be the Debt never fo great. 
So he may if he is return'd Outlaw'd upon a Ozare Clauſum fregit, 


dlz the uſual Courſe is. eee AP 
> rInft.128b. An Outlawry may be h Reverſed whether the Party is taken or 
Wop not. 1. By Motion, to Inform the Court of ſome Fault in the Pro- 
2 ceedings. 2. By Plea; which is out of Uſe. 3. By the King's Pa. 
don. 4. By Writ of Error. The Firſt way by Motion is the moſt 

Uſual; for almoſt any Objection will ſerve. [See the Statute of Ad- 

ditions, 1 H. F. chap. 5. and 2 Iuſt. 665, &c. 31 Eliz. chap. z.] He 

who thus Reverſes an Outlawry muſt Have an Attorney of Record 

preſent to undertake an Appearance to a New Original. He muſt alſo 

put in Special Bail, if the Debt or Damage amount to 10/4. N 


— 1 


Pat 
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* Minor Qui infra etatem Duodecim Annorum fuerit Utlagari non potef:. 1 Inſt, 128. a. . 
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Chap. 4. Laut of England. 


An Outlawry after Judgment cannot be. Reverſed, till the Plain- 
tiff hath acknowledged Satisfaction n Record, or the Defendant 
hath brought the Money. into Court. See Of Execution, in fine, 
poſt] He 5 hs | 
Ny the 4 & 5 W. & M. chap. 18. In the King's Bench One may 
Appear: by Attorney and Reverſe am Onutlawry without Bail; except 
in Treaſon and Felony ; or where Special Bail ſhall be Order'd by the 
Court, &c. And If any Perſon is taken upon a Capias Utlagatum; 
The Sheriff (where Special Bail is not Required) may take an Attor- 
ney's Engagement to Appear for Him, and may thereupon Diſcharge 
the Defendant. And where Special Bail is required, He ſhall take 
te Defendant's Bond, with one or more Sureties, &c. to Appear by 
Attorney, and then may Diſcharge Him. g 


See Of the County-Court, chap. 1. ante. Of Proceſs, and of For- 
ite, chap. 5. p !! 8 
IV. If the Defendant is Arreſted, The Sheriff by His Officers Takes 
a Bond (according to the Nature of the Action) either for His 4p- 
pearance or For Special Bail. If the Action Requires only an 4p- 


Of Appear. 
ance andBail, 


pearance, Then an Attorney for the Defendant may back the Sheriff's 


eons of Indorfing that He will Appear for the Defendant at the 
bt 


Return 
23 H. 6. chap. 10. 13 Car. 2. chap. 2. infra] | 4 55 
But if the Defendant does not Appear (i. e.) does not find Common 
or Special Bail, the Plaintiff's Attorney muſt call on the Sheriff for 
the Returns of the Writ, or for an Anſwer endorſed thereon, whether 
the Defendant is arreſted or No. If He does not Return it upon a 


he Writ, and File Common Bail. [See infra, and the 


Rule given, He may be amerecd, or He may be ſummon'd before a 


Judge to ſhew Cauſe, c. Where a Cepi Corpus is Return'd, and 


yo no Appearance or Bail, There may be a Rule to Bring in the De- 
endant's Body, '&c. But generally the Sheriff, having taken Good 


Bail; will on a Rule Return a Cop4, and Aſſign the Bail-Bond to the 
Plaintiff, and often on Requeſt without a Rule; and then you may 
Arreſt the Defendant and We | 

[See the 4 5 Ann. chap. 16.] This is call'd Bail to the 4rreft. 


Bail on the Bond in Your own Name. 


An Officer of the Cort is always in Court, and muſt Anſwer an 


fine See. 
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There are but Forr Ways by which a Defendant can appear (Sig.) 


in Proper Perſon,” By Attorney, By Guardian, By Prochein Amy or 
Next Friend.- The firſt Two are the uſual Ways of Appearance; 


| the other Two are Privileges given to Infants or Thoſe that are un- 


der Age. [See what Time, after the Return of the Proceſs, the 


Defendant hath to cauſe His Appearance or Common Bail to be en- 


ter d and filed, 5 & 6 N. & M. chap. 217] 

The Manner of Appearing is By Bail. 
Bail, (Ballium, from Bail, a Guardian, Keeper ot Gaoler) is a 
Freeing or Setting at Liberty One Arreſted or Impriſon'd upon an 
Action under Surety taken for his Appearance at a certain Day and 


i 4 Inſt. 178. 


Place, 'The Priſoner is ſuppoſed to be Delivered into the Cuſtody of 


Eee ses Thoſe 
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Thoſe that Bind themſelves for His Appearance ; who: are to Anſwer 
the Party If They do not Produce Him. 


arc taken of Courſe, as Foh Doe and Richard Roe, and is nothing 


Greater Weight the Sureties muſt be Men of Special Subſtance and 


„ gInft. 179 
5 Rep. 70,1. 


cannot render the Party in their Diſcharge, becauſe They are bound 


In the King's Bench when the Proceedings are by Bill, the Bail are 
not bound in a Certain Sum to the Plaintiff; but only undertake that 
the Defendant ſhall pay the Condemnation-Money, or Render His 
Body to Priſon. The Recognizance, being General, ſhall be reduced 
to a Certainty by the Judgment. But in the Commor: Pleas the Bail 


of Ten Pounds, or upwards, He may be forc'd to put in Special 
Bail. But in Actions on the Caſe for Words, Account, Common Bat- 


| Breach of a Condition, upon Penal Statutes, a By-Law and upon 


_——— — un- * * 


Bail is either Common or Special. Common, becauſe Any Surctic: 
but a Mere Form upon Appearance. Special, becauſe in Cauſes of 


Eſtate Anſwerable to the Action. This is to be given at the Return 
of the Writ before a Judge, or before Commiſſioners in the Country, 
[See the 48 5 V. & M. chap. 4. poſt.] When accepted, It is to be 
filed. It doth engage to ſatisfy the Condemnation and Coſts, or 
Render the Defendant to Priſon. The Bail upon a Writ of Error 


to pay the Money if Judgment is Affirm d. [See the 3 Fac. 1. chap. 8,] 


are bound to the Plaintiff in a Certain Sum. This is Bail to the 
Attion, If the Defendant is indebted to the Plaintiff to the Value 


teries, Treſpaſs and Ejectment, Covenant, unleſs to pay Money, for | 


Bonds with Collateral Conditions, Special Bail is not uſually Re- 


| cutors or Adminiſtrators in any Action brought againſt Them for the 


the Goods of the Deceaſed, and the Action is grounded on a Devaſti- 
Dit. Neither will They be forced to give Bail upon a Writ of Error. 
2 Lev. 204 
I Danv. Abr. 
. 
m 1 Roll. Abr. 


583. 


Plaintiff 101. The Court upon Motion, or a Judge in His Cham- 
ber, will Order a Common Appearance to be accepted; unleſs 

the Plaintiff can ſhew Cauſe to the Contrary by Swearing that 
10 J. is due, or if his Debt is under 10/.) That He is afraid of 


Males and the Counties-Palatine, where the Cauſe of Action is 20% 


Court ſhall: not regularly be forc'd to Special Bail, But if The 
bring Actions againſt another Perſon (who is not Privileg d) they 
ought to have Special Bail to their Actions, tho under 101. 


either By Oath made in Curt of their Abilities, or by Affidavit be- 


the Wife is only arreſted upon a Writ againſt the Husband and Wife, 
She ſhall be diſcharged by Superſedeas upon entring Common Bail. | 
Note, That tho the Capias requires Special Bail by Claim of Debt 


quired. Neither will Special Bail be Required Againſt Heirs, Exe- 


Debt of the Teſtator or Inteſtate ; unleſs where they Have waſted 


But in the Courts of London, and in other! Inferior Courts, Heirs, Exe- 
cutors and Adminiſtrators muſt give Special Bail. ® Where the Husband 
is Arreſted for the Act of His Wife, He is bound to Appear for Himſelf 


and His Wife, and to put in Special Bail if the Action requires it. If 


or Damage to the Value of 10 J. or upwards, yet if the Defendant does 
make Afidavit (or Oath in Writing) That He does not Owe the 


loſing it. [See the 11 & 12 V. 3. chap. 9. For Special Bail in 


or upwards.] Special Bail is required in the King's Bench in All 
Cauſes of Removal by Habeas Corpus, Writ of Privilege, Certioraſi, 
Cc. [See the 1 Dane. Abr. Tit. Bail.] Privileg d Perſons of the 


The Cognizors of Bail muſt Juſtify Themſelves in open Court, 
fore 


Chap. 4 Laws of England. 


ore ſuch Commiſſioners as took the ſaid Bail, or before One of the 
Judges of the Court. | 


+ Pledges for the Plaintiff are now ſet down only as Matter of * 4 Toft. 180. 


Form. [See 4 & 5 Ann. chop. 16. 


By the 23 H. 6. chap. 10. Sheriffs, &c. ſhall Jet out of Priſon All 


Perſons arreſted by Them in Any Perſonal Action, or on Indiftment 
oe Tref aſs, upon Reaſonable Surety of Sufficient Perſons, &c. to keep 
their Days in ſuch Place, as their Writ, Bill or Warrant ſhall Re- 
 quire ; except Perſons in Ward By Condemnation, [See the 2 H. 5. 
chap. 2.] Execution, Capias Utlagatum, or Excommunicatum, Sure- 
ty of the Peace, or Committed by Command of Any Fuſtices, or Vaga- 
bonds refuſing to ſerve according to the Statute * Labourer; ne” 
The Sheriff, &c. ſhall take no Bond of Any ſuch Perſon Arreſted, 
but for Appearance at the Day and Place, and to Themſelves only. 
Bonds otherwiſe taken, by Colour of their Office, to be Void; and the 


40 J. to be Divided betwixt the King and Proſecutor. 


Ihe Act extends only to Perſons in their Cuſtody, and not to an Ob- 

ligation made to the Sheriff, c. or the Plaintiff for the Execution 

JJ; „ 
An Obligation with a Condition to ſave the Sheriff Harmleſs (who 


let One to Bail, who was not Bailable) is void by the Common 


Law. [See This Act Expounded, 10 Rep. 99, Gc.] 

Hythe 13 Car. 2. chap. 2. None Arreſted by Proceſs out of the King's 

Bench or Common-Pleas, in which Proceſs No True Cauſe of Action is 

rot expreſſed, and for which the Defendant is Bailable by the 23 H. 6. 

chap. 10. ſhall be ford to Enter into Bond with Sureties for Appear- 

ance in Any Sum exceeding 401. which Bond after Appearance by 
Attorney ſhall be Di ſcharget. „ : 


This Ad ſhall not Extend to Writs of Cap. Utlagatum, Artach- 


ments upon Reſeous, Privilege or Contempt. 
” This Act was the Occaſion of inſerting the Words 4c etiam Bille 
in Writs iſſuing out of the King Bench to Hold to Special Bail. 


, By the 4 & ; W. & M. chap. 4. Two Judges of the King's Bench, 


Common Pleas and Exchequer (whereof the Chief Fuſtice and Chief 


Baron in the reſpettive Courts to be One) may by Commiſſions under 
ſaid Courts, impower Perſons (other than Common At- 


the Seals of the 
tor nies and Sollicitors) in every County to take Recognizances of Bail in 
Cauſes depending in their ſeveral Courts. + 3 HY 


The Juſtices and Barons re; pefttvely may make fuch Rules I Ju- 


ſtifying ſuch Bails as to them ſhall ſeem Meet, by Affidavits before the 
Commu fſioners ; ſo as the Cogmzors be not compelled to Appear in Per- 


don or Weſtminſter, or withiz ten Miles thereof. == 


Any Fudge of Afﬀize may take ſuch Recognizances of Bails, &c. D 


_ Jon in the ſaid Courts to 7. ftify Themſelves, unleſs they live in Lon- 


Sheriff, &c. to forfeit Treble Damages to the Party Grieved, and 


Sheriffs, &c. could not let ſuch Perſons Arreſted to Bail before this 


| An Inſtitute of the Book IV. 
it — ws .... Be 8 ; 
i By the 4 & 5 W. & M. chap. 18. The Sheriff upox a Capias Utlaga- 
5 | tum may take Special Bail to Appear by Attorue x. / 
1 | By the 1 Ann. chap. 6. JV here Perſons Eſcape out of Priſon, and c 
0 are Retaken and. Bail d, The Bail ſhall be Diſcharged on a Mrit tg 
| oy ors Commanding Him to keep the Priſoner in Diſcharge o 
$ the Bail. . . ee Hop 
3 By the 4 & 5 Ann. chap. 16. The Sheriff may Aſſign Bail Bonds 79 | 
. . the Plaintiff, which He may ſue in His own Name. | See the 21 Jar. . | 
| chap. 26. 4 & 5 M. & M. chap. 4. For Perfonating Bail, &c.]* | 
. One that is Bail cannot be a Mitneſs for the Defendant upon the 
| Trial; But the Court upon a Motion will diſcharge the Bail upon 
Wo Giving other ſufficient Bail, 1 r 
I » Terms of i Mainpriſe (Mani-captio, a Taking into the Hand) fignifies u. 
Wo Beil. king a Man into Friendly Cuſtody, who might otherwiſe be commit- 
bi 4 Iſt. 179, ted to Priſon, upon Security given for His Appearance at a Time and 


180. 


HP C 9s, Place Aſſigned. He is ſuppoſed to go at Large, and to be at His own 
L.iberty, under no Poſſibility of being Confined by His Mainpernors 
or Sureties, as in the Caſe of Bail. Mainpriſe is more large than Bail. 
For Every Bail is Mainpriſe, but every Mainpriſe is not Bail. 
See Of Bail, ha , 8 
When the Plaintiff and Defendant Appear, then follows the De- 
enen Roll ee ee, DONT SS: -- 


Of the De- V. The Declaration (Narratio, the ſame in Effect which the 
[ CR, Civilians call a Libel) is a Setting forth in Writing the Demand or 
1 30g. a. & b. Complaint of the Demandant or Plaintiff againſt the Fenant or De- 

Finch 357. fendant, who is ſuppoſed to Have done the Wrong. It is grounded 

. upon the Mrit in the Common Pleas, but upon the Bill in the Kings 
1 Bench. P In the Common Pleas It is uſual to Declare in any Action 
92, 0 upon a rare Clanſum Fregit, as they do upon a Latitat in the King's 

Bench. Theſe Courts do differ ſometimes in the Forms of Their De- 
clarations. What I call in General a Declaration, is more properly 
call d a Coumt in Real Actions, and a Declaration in Perſonal Actions; 
_ tho' theſe are ſometimes Confounded. e 
Ihe Declaration muſt ſet forth the Plaintiff's and Defendants 
Names, the Nature of the Action, the Cauſe or Matter of Complaint 
and the Manner of it, The Time and Place, and the Damage ſuſtain d. 
For It is an Expoſition of the Writ with the Addition: of Time and 
Place, Gc. It ought to be True, Clear and Certain; for the Court is 
not to take things in it by Implication. But it is not neceſſary to 
ſet forth Matters of Fact, as in Bills in Chancery, Gc. For thoſe are 
to be Heard and Tried by a Jury. If a Declaration, Oc. is Defective, 
It may be Aided ſometimes by Statuter. They are call'd the Sta- 
tutes of Fegfails from Jay faille, J have fail'd.. [See the 46 Ed. 1. 
chap. 21. 8 H. 6. chap. 12. and chap. 15. 32 H. S. chap. 30. 18 Elis. 
chap. 14. 27 Elig. chap. 5. 21 2 1. chap. 13. 16 & 17 Car. 2. 
chap. 8. 46 5 Ann. chap. 16. 9 Ann. chap. 20. 5 Georg. chap. 13. 
And ſee 1 Dano. Abr. Tit. Amendment. . 
An Audita Querela and a Scire Facias are in the Nature of 
Declarations, and do ſet forth at Large the Cauſe of the Plain- 
tiff's Action. | | 11 FA OO, 
Yo | KA RES. - Ob 


Chap. 4. Laws of England. V 58 | 


By the 36 Ed. 3. cha 15. All Pleas, which are Pleaded in Any 
of the King's Courts, tut be SRO. and Fudged in the Engliſh 
Tongue, but emtered and enroll'd in Latin. 5 


Where there is a 4 Latin Word, which is falſly Engliſhed, the * 10 Rep. 

Engliſh Word ſhall be adjudged void, and the Latin Word ſhall 4, PN 

ſtand. And where there is No Latin, yet if It is Significant, and hath | 

the Countenance of Latin, by adding an Anglice to it, it is good. 

As Velvetum, Anglice Velvet, Operimentum, Anglice a Rug, Oc. But 

where Senſeleſs Words which {ignify nothing are uſed in a Declara- 

tion, They are to be rejected; yet they ſhall not hurt the Declara- 

tion if It is Good without Them. There are Words ſignificant and 

known to the Lawyers, tho' they Have no Countenance of Latin; 

as Meſſuagium, Toftum, Gardinum, Cc. There are then Fowr Sorts of 

Words that paſs under the Name of Latin, 1. Good Latin, allow d by 

Lawyers and Grammarians. 2. Falſe or Incongrous Latin, which ſhall 

abate Original Writs ; but ſhall not make void Any Judicial Writ, 

Declaration, Plea, nor Any Grant or Deed : Eſpecially if a made 

Word has any Countenance of Latin, and an Arz/ice added to it. 

3. Senſeleſs Words and of no Signification, and which have not any 

Countenance of Latin. 4. Words of Art, ſignificant and known only 

to the Sages of the Law, tho not to Grammarians, which may be 

Ons Lawyers Latin. Senſeleſs Words, only. are abſolutely re- 

The Plaintiff after the Return of the Writ hath Two Terms to 

Declare; the Term in which the Writ was Returnable being Reckon- 

ed for One. If He does not deliver to the Defendant's Attorney 

a Copy of the Declaration before the Eſſoin Day of the Second 

| Term, the Defendant is not obliged to Plead till the 'Third Term. 

The Eſſoin Day, [See Chap. 1. ſupra.) is a kind of Imparlance, Li- 

centia Interloquemdi, or a Craving of a Longer Time, and lies in 

Real, Mixt and Perſonal Actions. If No Declaration comes in be-: laſt. 125. 
fore the Riſing of the Court the laſt Day of the Second Term (after a 
Rule given for that Purpoſe is out) The Plaintiff may be . 15 

and the Defendant may Sign a Non Prof, (Nor Proſequitur) and have 

His Coſts for not Declaring in Two Terms. | See the 13 Car. 2. chap. 2] 

A Nonſuit is different from a Retraxit. A Nonſuit is when the Plain- 
tiff upon Demand ſhould appear in Court, and He makes Default by 

not proſecuting His Suit with Effect, or elſe by refuſing to ſtand a, 

Verdict upon Trial. But a © Retraxit is a Voluntary renouncing of F. N. B. 
the Suit or Plea by the Plaintiff or Defendant preſent in Court. Up- $7 , . 

on a Norſuit before Appearance, and ſo regularly after Appearance, 5. 


«' ; 


in a Opare Impedit It is peremptory ; becauſe the Defendant ſhall [38:1 Abr. 
have a Writ 4 the Biſhop. | And Nonfait after Appearance is alſo 75 3 _ 
Peremptory in an Appeal, and on Attaint. The King cannot be 3 Co 557- 
| Nonfuit; but His Attorney General may Enter an Ulterius non vult 
Proſequi, which Hath the Effect of a Nonſuit. But an Informer qui 
tam, Oc. may be Nonſuit.. | oo 


5 * 
* r n he hl. 7 6 " 


Qui ſemel Ationem renunciavis, Amplins repetere nun you. 8 Rep. 599 
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One may Commence his Action again, but not upon a Retraxit. But Inſt. 138.b. 
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able, may Declare againſt the Priſoner in the Court, and may Canſ: 


 warded to Enquire of the Damages. 


of a Declaration Againſt a Priſoner in the Fleet. 4 & 5 Aun. chap. 16, 


Of Pleas. 


Law or Fact is join d. But Here I take Them for the Defendant's 


He may be compell'd to Plead that Term, or elſe Judgment may be 


Anſwer the ſame Term in which He appears, If It is an  Tſwable 


Plead, There is often a Prayer of Oyer (of Demand to Hear) of a 
Deed upon which one is ſued. And then An TImparlance (from 
Parler, To Speak) which upon Petition is a Larger Day given by 


ral, which is ſet down in General Terms without Any Special Cauſe. 


Finch, 362, The Plea or Defence is either Dilatory or a Plea to the 
363, 364. 17 2 No * | 


* - 
E 144 af 4 a 


Lit. 196, 
Ce ; 


TTRIITTT 
Oc, | 


chap. 10. Where the Plaintiff or Defendant dies, &c.] 2 


and Defendant.] 
! Finch 431. 
Regula Pla. 


cit-62z; 63. e e th N 
1 Hy 4 b. pearance of the Parties, or Continuance of the Suit. If the Plain- 


An Inſtitute of the Book IV. 


Ay the 4 &5 W. & M. chap. 21. Where the Defendant is.Takey 
or Charged in Cuſtody upon any Writ out of any of the Courts at Welt 
minſtcr, or Impriſomd for Want of Sureties for Appearance, The 
Plaintiff before the End of the next Term, after the Mrit is Return. 


a Copy to be delivered to the Priſoner, or to the Gaoler or Keeper; 
to which Declaration the Priſoner ſhall 7 and Plead; or ot her- 
wiſe the Plaintiff ſhall have Fudgment. Or if the Defendant appears, 
and will not take the Declaration, The Plaintiff may Have Jute ment 


againſt Him by Nihil Dicit, &c. and a Writ of Enquiry Half be a- 


See the 8 & 9 V. 3. chap. 27. Concerning the Delivery of a Copy 
Concerning the Filing of Warrants by the Attorney of the Plaintiff 


Note, That there muſt be a f Continuance from Day to Day till 
the End of the Suit. Day in legal Underſtanding is the Day of Ap- 


tiff doth nothing, It is call'd a Diſcontinuancè (viz.) Of the Proceſs, 
and He muſt begin His Suit again. | See 1 Ed. 6. chap. 7. 8 Elis. 
chap. 2. 4 & 5 NV. G M. chap. 18. 1 Ann. chap. 8.) 


VI. Pleadings (Placita) largely taken are All the Sayings of the 
Parties to the Suit or Action after the Declaration, until Iſſue in 


Anſwer to the Declaration of the Plaintiff. If a Copy of the Decla- 
ration is delivered to the Defendant's Attorney before the Eſſoin Day, 


Enter'd againſt Him. By Courſe of the Court the Defendant is to 


Term, and the Writ be Returnable at the Beginning thereof. But 
uſually the Defendant hath Time to Plead till the next Term. 
After the Declaration, and before the Defendant can be forced to 


the Court. And this Imparlance is either General or Special. Gene- 


Special, with ſuch like Clauſe inſerted (o.) Saving All Advantages 
Againſt the Juriſdiction of the Court, To the Writ and Declaration, 
c. [See Of Demurrer, infra. 38 VVV 
o OS PI Sib I cbs A eg eee oo 9 
I. Dilatory, either in Diſability or Abatement. In Di ſability, to 
the Juriſdiction of the Court or To the Perſon of the Plaintf ; 
as that He cannot Commence Any Suit. by Reaſon that He is an 
u ien Enemy, Outlaw'd, Under a Pramwunire,' under Attainder, 
Excommunicated. In A — — — in ho * * 
claration, Cc. for Diſability in the Perſon. This only ſtops the 
Cauſe for a while till the Defects are Remov'd. [See the 8 & 9 N. 3+ 
4 + 
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By the 1 Ed. 6. chap. 7. Creations of Honour, depending Suir, ſhall 
not Abate the Writ or Action. 9 pey * 


The Defendant muſt Obſerve this ® Order in His Exceptions (oiz.) f lat. 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or De- 33.2. 
1 3. To the Declaration. 4. To the Writ, 5. To the Acti- 

on, Co. e | 9 


By the 4 86 5 Ann. chap. 16. No Dilatory Plea is to be admitted 
without Affidavit of the Truth thereof, or ſome . Probable Matter 


_ Cauſe or Action; and is either General to the Declaration, as in Caſe; 
Treſpaſs and Trover, Not Guilty; In Debt upon a Contract without 
Specialty, Nihil Debet per Patriam ; In an Action of the Caſe upon 
Heap Non Afſumpſit ; In Covenant, Performance of Covenants; 

In Debt on Bond, Non eft Factum, &c. Special, which ſetteth forth the 
Matter Pleaded at large with apt Concluſion to the Declaration or A- 
ion. The Special Pleas are many, as Per Dures, Per Minas, Pleas 
in Juſtification, as Son Aſſault Demeſne in Aſſault and Battery, (i. e.) 
That the Plaintiff ſtruck the firſt Blow, &c. that therefore the Bat= 
tery was occaſion d by His own Aſſault. © In 'Treſpaſs, If the Fact was : ; 1a. 
| Committed, and One hath Cauſe of Juſtification and Excuſe, He 282: b. 283 a 


_ pleads Not Guilty, He cannot give the Special Matter in Evidence. 
In Detinue, the Defendant on Nos Detinet pleaded cannot give in E- 
| vidence that the Goods were pawn'd to Him. In Waſte on Nul Waſte 
| pleaded, One may give in Evidence Lightning, Enemies, &'c. for 
this will prove it to be no Waſte. But He cannot give in Evidence 
]jiuſtifiable Waſte; as that He cut down Trees to repair the Houſe, or 
any other Special Matter. In All theſe Caſes and the like, One 


muſt confeſs we prog JJ Cy On 

Alf the Defendant in Nis Action Pleadeth a Plea, which is a ſuffi- . 1 tat. 

| cient Anſwer, and Deſtroyeth the Action of the Plaintiff, It is a Pe- 37% 2. 
_ remptory Exception, and is call'd a Plea in Bar; becauſeIt Barreth 
the Plaintiff of His Action. As a Releaſe, The Statute of Limita- 

| tions, b Eſtoppels, (i. e.) when a Man's Own Act or Acceptance Stop- „, ind. 
peth Him to Alledge or Plead the Truth. [See the Kinds of Eſtop- 35 ». 
pels, and the Rules concerning Them. 1 Iſt. 35 2. 4. & b.] Ac -- 

cord or Agreement with Satisfaction, Arbitrament or an Award, Per- 

formance of the Condition of a Bond, &c. If One under Age pre- 

tends that He is of Full Age, and enters into Bond, tho He may 

Avoid it by Pleading Nonage, yet You may Indict Him for a Cheat. 

Tha are alſo Temporary Pleas in Bar, or that Bar only for ſome 

| , There is alſo a Plea calld a Foreign Plea, as to an Action in the 
Marſhatſey=Court, That the Cauſe of Action did Arife out of the Ju- 

riſdiction of that Court; and the like as to other Inferior Courts; 

That the Lands in Queſtion are Antient Demeſne, and to be pleaded 

in the Court of the Manor, of which They are Holden 

7 A ES + GP FER Con- 


2 = 


2. v A Pla to the Action is that which goes to the Merits of the » Finch 378. | 


muſt Confeſs the Fact and plead the Special Matter. But if He Rep. 119. 


* 
* 
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© Fineh, 387. 


| when the Defendant has Pleaded the Plaintiff Pleads too, and An- 
ſwers the Defendant's Plea; which is call'd a Replication. The 


s 1Inft. 
4. 4. 
Birch, Book 

4. ch. 34. 
< 1 Inſt, 
303. b. 30444, 
Finch, ch 34 


ties go ſo far in Pleading that it comes to a Rebutter. A Rebutter 


dant to the Plaintiff's Surrejoynder. Surrebutter is the Replication 
or Anſwer of the Plaintiff to the Defendant's Rebutter. 


Colbur, [See 10 Rep. 90, c.] Departure, Gc. which ſome Think 
to be full of Curious Learning. [But ſee the 4 & 5 Ann. chap. 16. 
5 Georg. chap. 2 Et FE, qu et men 


particularly charged in the Declaration, or Pleadings, is no more 
than particularly to Deny it to be True in 'Theſe Words (ig.) A, 
que hoc, Without That, &c. It may be of the Matter or Manner, 
Of the Day, Near or Place. A Traverſe is Good, when It Traverſes 
that Part of it, which Strikes thro', or makes an End of the Cauſe, 
vrhen the Point is determined by the Jury. See 4 & 5 Ann. chap. 16. 
b. 2.] Every Plea ought to be Triable, otherwiſe the Cauſe will never 


f 1 laſt. 
303. a. * 
Life or in Tail, or the Age of a Perſon, Oc. are Averr' d. [For Pro- 
See Regula Placitandi, Bobun's Iuſtitutio Legalts, Gc. And 6 the 
Books of Entries; Of which there are great Variety. | _ 
att 


30. . K b. 


vin, in Any Court of Record, with Leave, may plead as many ſeve- 


b Rep. 91. 
1 Iaſt. 283. 2. 


tus eſt Veri ficare; but a Negative cannot be Averr'd, becauſe It can- 
not be Proved. [See the 4 & 5 Ann. chap. 16.] This Affirmative 
is what is call'd an Averment, and is General as beforementioned, 


1 | * 4 | ! | 
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e Confeſſion is alſo a Plea to the Action, where the Defendant Con- 
feſſes the Plaintiff's Action to be Good. . 


This is the Strict Signification of a Plea. But in a Large Senle, 


d Replication muſt not vary from the Declaration; but muſt purſue 
and maintain the Cauſe of the Plaintiff's Action. Otherwiſe It will 
be a Departure in Pleading, a Going to Another Matter, and a Say. 
ing and Unſaying; which the Law will not Allow. © A Rejoynder 
(Triplicatio) is the Defendant's Anſwer to the Replication of the 
Plaintiff, A Surrejoynder ( Quadruplicatio) is the Plaintiff's Anſwer 
to the Defendant's Rejoynder. Sometimes, tho very rarely, the Par- 


(From Bouter, Repellere, To Put back,) is the Anſwer of the Defen- 


Some Particulars often ariſe in the Courſe of Pleading, (viz.) Tra- 
verſes, Averments, Proteſtando's, Uncore' Priſt, One eft Eadem, Cc. 


To Traverſe (Traverſer, Transfigere, To Strike thro) ſomething 


be at an End. 


All Pleas in the Affirmative ought to be t Averr'd with Hoo: Para- 


with Hoc Paratus, &c. Particular, as where the Life of Tenant for 
teſtando's, Confeſſmg and Acoiding, Uncore Prift, 72 eft Eadem, Oc. 
s Every Plea muſt be Dire&, and not By oy. Argument or Re- 


hearſal; A double Plea will be Diſallow'd. [But See 4 &: 5. Ann. 
chap. 16. Whereby Any Defendant, or Tenant, or Plaintiff in Reple- 


$. + 


ral Matters as are Neceſſary, See Alſo Of Repleoin, ſupra] _. 
The Pleading of Every One ſhall be taken ſtrongly Againſt Him- 
25 p For Every One is Preſum'd to make the Beſt Of His Own 
Aaule. 8 Rs e gi au . 
When One is h Authorized to do any Thing by the Common Law, 
by Grant, Commiſſion, Act of Parliament, By Cuſtom, He ought to 
purſue the Subſtance and Effect of the ſame Accordingly. ANG BE: 
1 + 89 5 i ah ern Sula 1) 
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*Ambiguum Placitum Interpretari Debet Contra Proferentem. 1 Inſt. 303. b. 


cularly When One doth any ride by N of a Warrant or Autho- 
rity, — muſt plead it. But Generally) in late Statutes there is a C lauſe 


18 
* Not Guilty, and do give ths Special e in Evi- 


The Pleadin ing which a amount to the & General Iſſue are not to be 15 E 1 
Allow d, but General Iſſue is to be Enter d. 11. 

1 Where a L will not Plead, Of Fudgment by De- 393; * 
fault, b. And the Tg: chap. 11. For Tyranſpurtarion of 
Unlawful Exporters 7 Wool that Refuſe while i in Priſon for 


1 Wt of Bail, to Plead to the he a 195 


come e Ame! 570 One, and a Denicdby' Other, Sw © 
w_ at 2 


ee (Prom Iſuer, Emagare, To Flow, Eau) is a Single, 1 af. 
Certain and Material Point Iſſuing out of the Allegations and Pleds 188 2. 


| of the Plaintiff and Defendant, Conſiſting Regtilatly vf an Affirmative Finch? _ 


and Negative, to be Tried by N Men. U 


It is ald the m 1 1 "Iy Mitto) becauſe the whole Cauſe 418 " 1 Inf, 
= 883 Point. | is alſo EL for Expenſes, as 8 294-b. 
| Cy 3 98 

Ile has Coveral Significations i in Law. Schitiinds it is wed for . 
the Children begotten between a Man and his Wife; Sometimes for 
Amerciaments and Fines; and Sometimes for Profits of Lands and 
Tenemegts. But Here It is taken for the Point of the Cauſe Depend- 
ing Suit, whereupon the Parties J em,, and put Their Cauſe to Trial; 
; ich is Properly a Traverſe. : 
= I1flues in this lat Senſe are of Two kinds (viz) Upon Matter of 5 
= Law or upon Matter of Faf?, 
I. An Iſſue joyn d upon Matter of ® Law i is to be Determin'd by y "Finch, 
= the Judges; Fo This is call'd a Demurrer. A Demurrer (From ; 5 A 


Demorari, To Abide) is an Abiding in Point of Law, and a Refer- 71% 71. b. 


ring to the Judgment of the Court, whether the Declaration or Plea 15. 


4x of the Adverſe Party is ſufficient in Law to be maintain d. When the 16 Rep: 2. 


: | Rep. 10 
= Demurreris Joyh'd, The Caſe is made a Confilitin, and i is to be . * 


gued by Counſe on both Sides; and then the Tudges give Tudgment 
taking IK for Granted that He that Demurreth in Law Contest Al All 5 

Matters of Fact that are well and ſufficiently Pleaded; but not other- 
wiſe. If the Judges are Equall Divided, Ge. The Cauſe may be 

_ Adjoutn'd into the Excheq mber to be Argued by the Judges. 

| 5. 


[See 14 Ed. 3. Wat. 1. th 
A . 1 either ral or Special. General, which ſhews 
no Cauſe, V which meweth the Cauſe of a Demurrer, and 
does — + 25 {See the 27 Eliz. chap. 5. 4 & 5 Anm. 
| hn 16. in wh a the Jadges are hot to * any 
OM. Fff ES. - — 


4 


770 ä Y ry 


” 4 d — * * 


one quod Res te dedneatur in Ends 1 — 5 Rep, 35, . 61. 


pon a Writ of Right + 4.35. 


Finch, 398, : 
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either [Touching a Matter of Record upon Pleading Nul tiel Rec, 
or no ſuch Record; or Touching a Matter in Pais or . Fatt out of 


» IInſt. 


126. 4. 


to a T reſpaſs, &c. Special, When ſome Special Matter, or ſone 


155 tried by the ry; as in 
Pleads that the e Plaintiff ſtruck firſt, &c. 


3 a Demurrer to Evidence, infra.] 


1 Inſt. 


126. a. 


Finch, 398. 


| wit ſe ſuper Recordum, or ſuper Patriam. 


Of Trial. 
r 1 lIaſt. 


e . 0-326 8; 
8 Finch, ch. 36. 


| 9 Rep. zo, | 


31. 
2 Roll. Abr. 


372, 573, 
37 
1 Roll. Abr. 


C72. 


| Deſfeck, \exvopt fuch as are tactatly; ſet down for Cauſes « De 


4 fendant; ; Whether He promiſed Payment, Gr. If a Plea is ſufficient 
thereupon and Tried by a Jur. | 


left to the Jury whether the Defendant hath done Any ſuch Thing 


BY n may Plead the General Iſſue, and Give the Special Matter in Evi 
dence for Excuſe or Juſtification ; It is to be wiſh'd that it was ſo in 
more Caſes. p For theſe Acts are made for Avoiding Prolixity and 


the General Iſſue The Defendant in ſuch Caſes may Give Any 
Thing in Evidence, which proves the Plaintiff hath no Cauſe of 
Action. [See the 23 H. S8. chap. 5. 1 Fac. 1. chap. 15. 7 Face I. 
Chap. 5. 7 Face 1. chap. 20, 21 Je: L, . chap. 125 Oc. See alſo of E. 


> 1 poſt. 


or of the Queſtion betwixt the Parties, whereupon Judgment may be 


ſpection of the Court to Encreaſe the Damage, if the Court Thinks | 


.murrer. 
If the Point is - Difficult to be Decided, It is publickly argued by 
the Judges of the Court. [See Of Fndgment, infra). | 
2. An Iſſue of Fut, (i. e.) Whether the Fact is True or Falſe, i 


Court, as whether ſuch a Deed was ſealed and delivered by the De- 
in Law, and the Matter of Fact thonght to be F alſe, Aue 15 taken | 
The King may waive a Demurrer, . and Take Iſſue at Hi 
Pleaſure. 52 | 
Iſſues of Fact too are 3 or tal. General, when 161 i 


as the Plaintiff layeth to His Charge, as when He cas Not Guilty 


Material —_ Alledg - by the Defendant in His Defence, is to be 
Adault and Battery, Where the Defendant 


There may be an Iſſue to Part and al Demurer to Pars, [See Of 
In many Inſtances, by Vertue of Wheel Acts of Parliament One 2 


Captiouſneſs of Pleading, which is chargeable and Dangerous. Upon 


4 If the Tender of the Ifue comes on the Part of the Plaintif, 
The Form is Et Hoc petit Ouod Inquiratur Per Recordum, or Per 
Patriam. If on the Part of the Defendant, He lays, Et de hog e 


[See again the 4 0 5 Ann. chap. 16. For Colts 0 a Demed 
VIIL * Trial is an Examination of the Truth of * Point 3 in due, 5 


Given. The Trial of the Truth of the Fact is negerdng to e Ne 
ture of the Iſſue. As, 211 
1. Trial By f Inſpektion, upon a Writ, of Error to Reverſo a 7 
levied by an Infant; or in Auditd Querelato Avoid a 'Recognizance 
or Statute acknowledged during Minority. Here the Infant may be 
View'd and Examin'd by the Court. But there Ought to be Gther 
Concurrent Proof; for the Court may be deceiv'd if 1 ly only 
upon View of the Party, Alſo May hem: ſhall be, N - e In- 
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Eventus Faudiciorum ſunt Incerti, 8 Rep. 40. 
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2. Trial By *© Mitneſſes, as where Iſſue is in Dower, whether the * 9 Rep. 30. 
Husband is Living or No. Here 'Two Witneſſes at leaſt are Requiſite, : 5 N 1 
| becauſe- this Trial is by Witneſſes, net by a Jury. [See the 2 & 3 Finch, h. 38. 

C TTT Roll Abe. 
3. Trial By u Certificate of the Marſhal of the King's Hoſt, in Times Ia. 4,4 
Of War out of the Realm, whether the Party is in the King's Service 261.42. 
or no; Of the Chief Officer of a Place out 61 the ealm in Time of ? . 23 
peace; as if It be alledged in Avoidance of Outlawry That the De- : Roll. Abr, 
fendant was in Priſon at Boundęaux in France, It ſhall be Tried by 579 599, 
the Certificate of the; Mayor of Bourdeayx., But It is ſaid That this ;8,, 593) 


4 of Jos ® far wh YI 136 D337 11 584, 585, 
muſt be underſtood When the ſaid Town was Part of the King's Do- 586, e. 


2 » 


minions. For Matters within the Realm by the, Certificate Of the 


1 " 


Lord Mayor and Aldermen of London by the Mouth of the Recorder N 'Fi 


B | 295. 
tmue, Cc. ff.. ß,. ̃ c 3-J008:; 45-- 

| To age Law (Fadiare Legem) is to take an Oath at the Bar, «Rep. 94. 

That He Oweth not the Debt, Demanded of Him upon a Simple 3, 78, , 


the Defendant ſhall not. Wage His Law for the Benefit of the 
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2 Fact Fus Oritur. 1 Inſt. 226. b. 2 Inſt. 49. 3 Inſt. T g. & b. . 
* Hut w 5 ? 0 y i „„ 4&4 | . 2 | 
„ fer Ae Juris Nn Relonndeys Jr eorers. is Trdices. 1 Inſt. 125. a. & h. 2206, a. 


ep. 24. 


. 
3 


251 Rep. 24, and of Daily Practice. 8 [See Of BP erg, cha 5. peſt . Mat 
3%m ters of Fact are to be Tried and Deci by Them, o if They 


e Fineh, 400. . he © Ju J (Fur, ata, Prem 
Iſt 159 b Twelve Men (Liberos & Legales, 


Book IV. 


8 Verdifs and e to Evidence. Alfo upon the Cuſtoms 
and Uſages of Every Court. 
If a Judge is Doubtful or Miſtaken it Matter of Law, A Stander- 
by (as Amicus Curiæ) may be Allow'd to Inform the Court. Fo 
* 2 leſt. 6. Trial of Matters of * Record is to be b 1 the Record it ſelf 
5K. , The Proceedings of Courts Not of Record, ſhall be Tried by a 


3 Fury, is the C . Method, 


2 Roll. Abr. U 


22 $75, 1 7. Trial By Twelve Men, or 


Finch 399 take upon Themſelves the Knowledge of en Law, and Give a Gs. 


400. 


Ti 368. neral Verdiet, It is Good. But to Find the Special Matter is the 


IE 61 6 JU RY. 
In this way of Trial by Jury, Let us Conſider the Proceſs to 
Bring in the Jury, Challenges of t he Jury, The Evidence to be given 
tothe Jury, The Verdict. 


1. The Proceſs to Bring i in the Jary i in the Tan Pleas i is H 
Vente Facias and Habeas Cr pora Jurato -. A Diſftringas Jura 

goes out of the King's Bench to the ſame Intent. Upon this Writ of 

2 The Sheriff ſhall Return a Jury in a Panel, or little Piece of 
Parchment, annexed to the Writ; on which Avbount the Jury is faid 
do be Impanz(d; and then ſhall 20 the Writ of Habeas Corpora to 
bring in the Jury. [See the Catalogue of Writs, ſupra, For Pemir: 
_ Facias, Habens Cor br and Diſtringli⸗ e and the 13 cur. I 
Stat. 2. 7:3 7 1975 oat 32 e 


— os the 4 & 5 Aud. chap. 16. By 2 ertue is Specs AC oY Di. | 
ſtringas or Nabend Cords Sit Jars wet, View F Ye Houſer, 80 
o Places is Lueſtion. [See Taff. 1 58. b. 


| Now the Plaihtiff's Attorhey ought ts Give the! Defendant's Attor 
" "Wh 1 i 1 55 eee If the Defendant 4 
en the Ju ppea n r If the ht does 
not Appear, The Plaine 77 Pray that the Enqueſt may be taken 
by Det; Ault, and His Petition will bs Granted: whether the Defen- 
05 it afterwards Appears or not. But if the Plaintiff makes Default, 
He ſhall be Nonſlüted, and the Defendant ſhall have Coſts. See the 
5 7705 8.3. chap. 24, and Por the Wiit of Proviſo the Catalogue of 


rod, 4275 v. Proviſe.] © 
rurare, To Swear) fem ifjeth 
reemen;, Indifferent, "hed not 


155. a, & 


' 2 Inft. 2. Outlaw d or Infamous) who are Sworn Judges upon Evidehce in Mats 
3 lat. 221. ters of Fact. The Words Ae, Enqueſt and Homage, are Goinoticnss 


taken for a Jury. 


B. N. 3. d Aliens, Men Attainted for An Ctime; ought not to bebe on 


1  Juries. Clergymen, Infants under Fourteen Years of Age, and Per- 
ſons Seventy Years Old, Cc. are Exempted. [See me m. 2: chup: 38. 
For * 2 Years Old. 6 V. 3. "Ons 4. For 3 
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788 V3. chap. 3 2. For the County of 2E, and for the Inhabitants 

of Weſtminſter, Gc. Non ponendis in Aſſiſts & Juratis in the Cata- = 

logue // ²˙ ˙uiuni.. 2p a atec') 
There is a Jury ſometimes Per Aledictatèm Linguæ, (i. e.) Half 


of the Jury are to be Aliens, where One of the Parties is an Alien. 


—_— ; * 0 


But this is not allow'd in © High "Treaſon. 1 land. 3. 
* | H. Ex 260, 


By the 21 H: 6. chap. 4. I Both Parties are Aliens, The Fary ſhal 
JJ hb Gor ee 


Sometimes a Special Jury is Granted; (vs.) That the Sheriff ſhould 
Attend the Prothonotary with His Book of Frecholders, that The 
prothonotary, in the Preſence of the Attornies on both Sides, may 
take out Forty-eight,, from which each Party may ſtrike out Twelve, 
and then the Sheriff may Impanel the Reſt. 
| [See the 7 & 8 . 3. chap. 32. For the Conſtable's Duty to Return 
to the Quarter-Sefſions a Liſt of all thoſe that are Qualified to ſerve 
on Juries, G c. See alſo the 8 & 9 V. 3. abap. 10. r 
f Tales Men (Tales De Ba Rab are By-Standers to ſup- 10 Rep. 
ply the Want of Jury-Men of the Principal Panel, who were Impa- ,; * 
neld on the Jury and did not Appear; or at their Appearance were Finch 414. 
Challenged by either Party as not Indifferent. In which Caſe The 2 Roll. Abr. 
Judge, upon Motion of the Plaintiff or Defendant, Grants a Supply“ 7. 
to be made by the Sheriff, c. of One or More Preſent in Court to 

make a Full Jury, which He could not do By the Common Law. 

[See the 35 H. 8. chap. 6. 4G 5 Ph. & M. chap. 7. 5 Eliz. chap. 25. 

14 Elis. chap. 9. 4 & 5 H. & M. chap. 24. andeſpecially the 7 & 

8 V. 3. chap. 32.4 There is alſo a Decem Tales, as when a full Ju- 

ry doth not appear at a Trial at the Bar, there goes out a Mrit to the 

Sheriff Apponere Decem Tales. „ 5 . 


z. There may be Challenges of a Jury. As F (Caluminia, 8 1Inft. 
a Feign'd Word in this Caſe) in Legal Senſe, as Applied to a Jury, is! Z 58 "Fo 
Challenge is 'Twofold (vs.) To the Array and to the Polls, Law,w.Chil 
1. A Challenge To the Array os e The Jurors Names are Ar- 2 FR 
raied and Rank d One under Another) is to the Array of the Prin- 401, 412, 
| cipal Panel, or to the Array of the Tales. A Evallenge to the Array 13. 
of the Principal Panel is at once to Except againſt £ 
| fo Arraied or Impaneld. And here may be a Principal Cauſe of 638, 639, 


cipal Cauſe, in Reſpe& of Partiality or Default of the Sheriff, Oc. 
and not in Reſpect of the Perſons Return'd. Partiality of the Sheriff 
may be By Reaſon of Kindred or Affinity to the Plaintift or Defen- 
dant, or if One of og ns Return'd at the Nomination of the 
Plaintiff or Defendant, ©. His Default may be By not Returning a 
Knight, when a Peer of the Realm is either Plaintiff or Defendant ; 


Returns it as of Himſelf. - 2, To the Favonr ; which is not ſo Self-Evident 
an Exception, but is left to the Judgment of Triers, Two of Them 
| that.are Impanel'd being appointed by the Court for that Purpoſe ; 
as if the Plaintiff or Defendant is Tenant to the Sheriff, or if the She- 
riffs Son hath Married the Daughter of the Party, c. This Excep- 
Hon to the Favor may be left to ſuch a Trial, and the whole Ar- 
5 | | 8 ENDS oh we AY 


. 
I 


an Exception againſt Them that are Return'd to be Jurors. This Terms of the 


| Roll. Abr, 
Il the Perſons 67 6% 


Challenge to the Array, and a Challenge to the Favour. 1. A Prin- eee . 


or if the Array is Return d by a Bailiff of a Franchiſe, and the Sherift 


5922 An Inſtitute of the Book IV. 


ray may be Quaſhed for it. The King may take a Principal Chal. 
lenge or To the Pavour ; and It ſhall be Tried according to the uſual 
Courſe, But where the King is Party, or in Caſe of Life, One 
ſhall not Challenge the Array for Favour, tho' the King may do it 

A Subject may take a Principal Challenge. If One Man is Sworn, 
The Array cannot be Challenged either for a Principal Cauſe of 
Challenge, or For Favour. Yet If the Challenge to the Array is 
found againſt the Party that takes it, He ſhall Have His Challenge 
T og ray of the Tales, and His Particular Challenge to the 
Polls. 


by Toft, | 2, A Challenge to h the Polls is an Exception Againſt One or More- 


156. b. 


þ Particular Jurors Return d. And this may be Peremptory, Principal 
158-z, For Favour, For Default of Hyndredors, © © © 
el , . . Peremptory, without ſhewing any Cauſe, which is only in Trea- 


85 nin 181, ſon or Felony, in Favour er!! ho ee Apo OG. Fo 
2. Principal, fo call'd becauſe if It is found True, It is ſufficient * 
without leaving it to Triers. Principal Challenge to the Poll may 
be reduced to Four Heads, (viz.) Propter Honorts Reſpectum, Prop» 
ter Defectum, Propter Afectum, Propter Delidtumw. 
Propter Honoris Reſpectum, In Reſpect of Honour, as becauſe He 
is a ⁰¶⁰y d y Ta JO DE 
Propter Defeftum, In Reſpect of ſome Defett, or Default; as of | 
Birth, becauſe Alien born, or of Ae, becauſe a Minor, or of Eſtate. 


"Por, © 


y the 4& 5 W. & M. chap, 24. and the 7 & 8 W. 3. chap. 32, 
Juror Eſtates ought to be 101. per Ann. at leaſt, in Freehold or Co- 

pyhold Lands; and in Wales Six Pounds per Ann. excepting Stran- 
gers Return'd Per Medietatem Linguæ. Tales- Mes muſt be Frechold- 
e or Copyholders of the County of Five Pounds a Tear ; and within 
Wales of Three Pounds a Near. Saving to All Cities, Boroughs, and 
Toten Corporate their Antient Uſage of Returning , Furors in ſuch 

N Manner as hath been Accuſtom'd. e EO ae V 


[See the 2 H. 5. Stat. 2. chap. 3. 8 H. 6. chap. 29. 4 H.8. 

_ chap. 3. 23 H. 8. chap. 13. 35 H. 8. 1 27 Eliz. chap. 6. See 

alſo the 7 8 V. 3. chap. 32. 3 Anu. chap. 18. 10 Ann. cbap. 14. 
For the County of Pork VVV e 


1 Cro 413. Theſe Statute ſpeak only of Jurors Eſtates betwixt i Party and Par- 


ty, which extend not to the King where He is Party. But here the Ju- 
For ought to Have ſome Freehold, as at Common Law. = 
krInſt, k Proprer Afectum, working a Principal Challenge or Lo the Fa - 


= „Kb. vour. Principal, when there is Expreſs Favour or Expreſs Malice. 


158 Tf a Body Politick or Incorporate brings an Action that concerneth 


Hob. 294 the Body, If the Juror is of Kindred to Any of that Body, It is a Prin- 
2 Szund. 344. l 


cipal Challenge. So If one of the Parties is of Conſanguinity or Affini- 
ty to a Juror; If a Juror hath Given a Verdict before for the ſame 
Cauſe, Matter or Title, tho betwixt Other Perſons; If One Labours 
a Juror, and Gives Him Any Thing for His Verdict; If * He f 
3 — Bode. i 


— 1 . 
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* Diner Furare won gelt. loſt, 172+ b. 
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Return d, a Juror doth Eat and Drink at the Charge of either Party; 
If a Juror hath been an Arbitrator choſen | the Plaintiff or: Defen- 


dant in the ſame Cauſe. To the Favour, See Poſtea.| . 

Praptur Delittum, For Crime, as if The Juror is Convicted and 
Attainted of Treaſon, Felony, Perjury as a Witneſs, Adjudged to the 
pillory, Tumbrel, Oc. or to be Branded or Stigmatized, or to Have 
any other Corporal Puriiſhment, whereby He becometh * Infamous, 
or if He is Outlaw'd or Excommunicated. A e®©=®r«& 

Theſe are All Pri 1 Challenges, becauſe they are betwixt the 
Parties to the Record. I In this, . All other Caſes, He that Chal- ' Inf. 
lengeth muſt ſhew the Record If He will Have it take Place as a 
Principal Challenge ;  Otheriviſe He muſt Conclude to the Favour ; 
_ unleſs It is a Record of the ſame Court. 5 
3. For ® Favour; when Either Party cannot take Any Principal u Inſt. 
Challenge, but ſheweth Cauſe of Favour; which muſt be left to the 157. b 
Diſcretion of the Triers upon Hearing of the Evidence, as upon a 
Challenge of the Array for Favour. But ſome of Them come nearer 
to a Principal Challenge than Others. The Cauſes of Favour are In- 
finite; but thereof ſomething may be gather'd from what Hath been 

ſaid. In General It is a Rule, That a Juror muſt ſtand Indifferent as 
He anden )) ho EG ER 

4. For Default of + Hundredors. But, 


Rs On Nee e BOS; TEL | | 
By the 4 & 5 Ann, chap. 16. For preventing Delays which happen 
by Reafon of. Challenges to the Hrray of Panels of Furors, and to the " 
Dolle for: Default of | Hundredors, Every Venire Facias for Trial ff 
5 Yor in an) Action or Suit in Any; Court of Record at Weſtminſter, 
ball be Arrarded , the Body: of the Proper County, where ſuch Iſue 
i Triable. This is not to Extend to Appeals of Felony or Murder, o 
to Any Indiftment, Preſentment, &c. 15 Treaſon, or Felony, or to Any 
MHfrit, Bill, Action or Information upon any Penal Statute. ¶ See the 
277 Saba Gt. > .5nds x 51 ones eG IE 


* 


The Time to Challenge a Juror is before He is Sworn; Otherwiſe, 


if the Cauſe of Challenge ariſes after He is Sworn. P 
Ihe Juror Himſelf may be Examin d upon a n Foire Dire (To Finch 413. 
ſpeak the Truth) upon His Oath, to inform the Triers of the Truth Luft. 158. b. 
of the Challenge, if the Cauſe. of Challenge tends not to His Diſcre- 
dit. But the Triers are not bound by His O atm... 
No Challenge can be made to a Jury Impanel'd upon a Writ of En- 
quiry. (See O Fudgment, infra. J] 
| [See Of Triad and Challenge, chap. 5. pot] 
4. Each Juror muſt take the Oath appointed by Law, and muſt be 
ſworn well and truly to Try the Iſſue of Niſi Prius according to 


* H 


* 


* Boidence (Evidentia) is Generally uſed for ſome Proof either by N 1 
Mü %é— ..“. Fe 
2.9% e eee 4: | This laßt 263. 
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® Repellitur 2 Sacraments Infamis. 1 Inſt. 182. 2. 
Kepellitur a Sacramento amis. 1 Inſt. 182. 4. 


Vicinus Fact a Vicemi Praſumitur Scire. 1 Toft, 1 


1 by Frobationes Debent eſſe Evidentes, P a ſpiene & Faru Ia elligi, 1 Inf, 203.6. | 


A —— —„ 


594. An Inftizute of the | Book NV 


Pais 1797, not to be pleaded, Of theſe The Printed Statute Book is Good Evi- 
178, 232, dence. A Private Act, tho' Printed by Raſtal, &c. is not to be Al. 


"2 _ Abr. given in Evidence, being Sworn to be a True Co No Raxure or 
os  Exemplify a Record under the Great Seal, or under the Seal of the 


; 1 Toft 12 8. the Exemplification of a Record may be Offered in Evidence; if the 
3 Inſt. 173. Whole Record, not a Part of it, is Exemplitied. ( But If One takes 
Te per out a Copy of Part of a Record, He muſt at leaſt take Out ſo much 
Fei 166. as Concerns the Matter in Queſtion, and x make pn __ ww? is no 


43th The t Letters Patents Themſelves were to be thew'd at Common 
SEES Law. N 


This Word Evidence doth not only contain Matters of RAS, 6 as 
Letters Patents, Fines, Recoveries, Inrollments of Bargain and' Sale, 
Cc. and Writings under Seal, as Charters and Deeds'(tho' the Seal i; 
broken off) and other Writings without Seal, as Court- Rolls, Ac. 
counts, Letters, 6c. which are call'd Inflruments; 5 But in a larger 
Senſe It containeth alſo the Teftimony of Witneſſes, and Other Proof; 
to be produced and Given to the Jury for finding the Iſſue joyn'd be- 
twixt the Parties. It is call'd Evidence, becauſe thereby tak Point 
in Iſſue is to be made Eoident to the Jury. If it Texds towards ſuch 
Evidence, It is alſo call'd Evidence in Legal Underſtanding, tho not 
in Common Speech. 

Where the Evidence proves che Pee and Subſtance of the Iſſue, 
NG 

1. As to Writings. 


„ Trials „ General Acts of Parliament may be given in Evidence, and need 


3 %/ũ low'd. A Copy muſt be Examin'd by the Record or Parliament 
Roll, and ought to be Pleaded. 385 

49 Rep. 31. 4 Records and Inrollments prove Themſelves, ind candy; ha pro · 
1 0 117. b. ved by Witneſſes. Ther Copy of the Record or Inrollment may be 


57% 575 Interlining ſhall be intended in a Record. But the ; ſureſt Way is to 


x 5 Rep: 92, Court to prove a Record upon Nl Tiel Record Pleaded; and then 


more of it that Concerns the Iſſue. | 


"Dp the 3 & 4 Ed. 6. chap. 4. 1 3 Eliz. hay 6. 4s Even iets : 
of the Inrollment of Letters Patents under the n Kal. ball w eff 
"JO to be Pleaded and ſhew d forth 4 in e, ö | 


| [See the Differente betwint an Exempli Parton: and a Contur, and 
of an Inſpeximus, Lunoteſcimus and Vidimus. 35 Rep- 535 57 


By the 5 H. + chap. 14. 23 Eliz. chap. 2 37 Eliz. Ties 5 
Inrollments of Fines and Recoveries are ef as r Great Paliding a as- the 
. Originals. SS | 


« Tris par” ® A Fine « or 8 3 may * given in a Evidence; t cho l I 
Pais 167, is not under the Great Seal, or Seal of the Court, and without vouch- 
P' ing the Roll of the Recovery. The Part Indented is the uſual Evi- 
ES 4 that there is ſuch a Fine. But again It is ſaid on the Contra- 
ry, That the Fine muſt be ſhew'd with the Proclamations under Seal, 

and that the Chirograph or Indenture will not be ſufficient. 
An Inrollment of a Deed proves it ſelf, the Court being Certified 
of it by a Copy of the Inrollment cxamin'd and atteſted upon Oath. 
Inrollments ought to. be Credited, the Deeds being firſt acknowledg: | 

NEL Data. | ©” 


* 


. ; „ % 
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Chap. 4 Laus England. — 


ed to be the Deeds of the Parties before a Maſter in Chancery, if in- 
roll d in the Chancery; or before Judge of the Court where it is in- 
roll'd, The Tranſeripts too are made by Officers of Truſt. But the 
Inrollment of a Deed, which needs no Inrollment, or * where the « Teal per 
Eſtate doth not paſs by it, is only Evidence to ſome Purpoſes, and Pais 194, 
when it can be proved to a Jury by Circumſtances, That there was ; Ley 38, 
ſuch a Deed. _ ; 1 J Lev, 387. 
JV the 16 Ann. chap. 18. F an Indenture of Bargain and Sale is 
pleaded, a Copy of the Inrollizent, examin'd and ſigu d by the Proper 

Officer, and Og apes Oath to be a true Copy, is as good Evidence 
os the Original Indenture of Bargain and Sale. | See the 5 Elis. 
chap. 26. 5 Ann. chap. 18. 6 Ann. chap. 35. 7 Ann. chap. 20. and 
Of Bargain and Sale, Book 2. chap. 3. and the 7 & 8 V. 3. chap. 7. 
where in a particular Caſe the Book of the Clerk of the Crown, or a 
Copy thereof, may be given in Evidence, 12 Aun. Sefſ. 2. chap. 14. 
where Examinations of Popiſh Patrons, &c. 1 Georg. chap. 10. where 
Entries of Augmentations, &c. or Copies are Evi ef 1 

A Copy of a Conviction upon an Inditt ment of Treſpaſs, &c. is 
not ſuſſicient Evidence ſingly by it ſelf in an Y Action of Treſpaſs, (5c. 1 Terms of 
but with other Evidence it may. An Expreſs Confeſſion upon an the Lau, v. 
Indictment is full Evidence; not an Implied Confeſſion ; where the 7157. 
Defendant ſubmits to a Fine rather than contend with the King. Pais 166, 25. 
A Record of an Iyferior Court has been rejected in Evidence, and 
the Party has been put to prove what was done in the Inferior Court. 
So much of Evidence by Records, as they come under the Head of 
JJ. EEE ED TD tn, 
Concerning Deeds and Mriting, Not of Record. 


Every 2 Antient Deed proves it ſelf where Poſſeſſion has gone ac- „ 1,q, 5 b. 
cordingly ; and tho It has no Seal on it, or tho the Execution of it 2 Inſt. 118.” 
cannot be proved. But Later Deeds muſt be prov'd by Witneſſes. * 
Ik the Seal is broken off, yet the Deed may be given in Evidence. If 320, 233, 
Witneſfes are Dead, Their Hand-writing muſt be proved. A Deed 233. 
cannat be proved by a * Copy. For the Original Deed might be In- inſt. 224. 
terlin'd, Razed, or not ſufficient in Law, or not Seal'd or Deliver d. . & b. 
Yet in Caſes of Extremity, as where the Deed was bom, — the Tia? — 8 
Judges may at their Diſcretion allow it to be provd by Witneſſes. A Pais 232, 
Copy of a Deed will be Allow'd, when the Defendant has the Deed, 
and will not produce it. If an Original Deed is in Being, or may be 
had, The b Counterpart cannot be produced in Evidence; otherwiſe b 1 Lev. 25. 
if the Original cannot be procur'd. Nay, a Copy of a Conterpart . 
oba Leaſe, the Leaſe 5 loſt, has been admitted, The © Recital 1 Int. 
of a Deed is no good Evidence, without ſhewing the Deed it ſelf; . 
unleſs It can be provd That there was ſuch a Deed in Being, and that n. 
It is loſt. There cannot be an Exemplification of a Goo a Deed, 2 Lev. 106. 
tho the Copy is iriroll' d. Mritingf not of Record, as Lieger Books 4 laſt. 173, 
of Corporations, where Leaſes and Grants are Enter d, and ſuch Pa- Le... 


per- Books, cannot he exemplified under the Great Seal, or other Seal Pais 23t.' 
: LEAAPEAASALZ N * . 
6 4. 4 2 * 0 js l CONT. 8 8 N FG BY, * — 1 \ ö 
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Ex Dinturnitate Temporis Omnia preſumuntur folemniter Acta. 1 Inſt. 6. b. 2 Inſt. 362. 
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Book IV. 


in Court of Record, but the Original muſt be produced ; for a Leiger. 
Book it ſelf is but a Copy. Therefore it muſt be abſurd to offer a 
Copy of a Copy. Original Letters muſt be ſhew'd, not a, Copy of 


An Inſtitute of the 


* 


* 2 Roll, Them. © A Pedigree drawn by a Herald at Arms for One that 
% claims to be Heir, Oc. will not be accepted as Evidence, without 
rials per ſhewing the Records or Antient Books from whence It was taken, A 
Pais 165, Regard will be had to very Antient Books. But a Copy of an Inſeri- 
12 ls der Ption on a Grave-ſtone has been admitted in Evidence to prove a be. 
Pais 189. digree. f A Church-Book ought not to be allow'd in Evidence. A 
n Shop-Book is no Evidence after a Year. [See 7 Fac. 1. chap. 12.] 

A Methinks the Book only of a Merchant or Trader ſhould be no good 
Faic 1733, Evidence to prove a Debt due to Himſelf; tho' It is good Evidence 
„ for the 2 0 N to prove a Debt 5 Him. The Bock of 
9 Rep. 31, H Domeſday brought into Court is good Evidence to prove Lands to 
Fob. 188. be Antieut Demeſue. An Almanach has been allow d ſufficient Evi- 
Reym. 84. dence to prove a Day to be Sunday. i An Almanack, wherein a Fa- 


ther had writ the Day of the Birth of His Son, was allow'd as good 


« þ 


Evidence to prove the Non-Age of His Son. © 
Proceedings in Courts not of Record, as County-Courts, Hundred- 
Courts, Courts Baron, Gc. may be denied, and Tried by a Jury. 
They cannot be proved by the Rolls, but muſt be proved by Wit. 
nneſſes; and then the Rolls may be Evidence too. A Copy of the 
Churt- Rolls of a. Conrt-Baron regularly will not be admitted 
Lit. 75. in Evidence, k tho', Copies of the Court-Rolls are the only 
Evidence, in point of Alienation, Concerning the 'Tenements 
of Copyholders, the Court-Rolls themſelves muſt be ſhewn. 
Trieste per But there hath been an unſettled Practice in this Caſe, I the Judges 
biz 178, having allowd Copies of Copyhold Lands and Admittances to 
de given in Evidence, where the Rolls have been in Being, as well 
das where they have been Loſt. If Copies of Court-Rolls are ſhew'd 
do prove a Cuſtomary Eſtate, tlie Enjoyment thereof alſo as ſuch 
ought to be proved. Upon Motion a. Copyholder hath obtained a 
Rule for the Steward of a Court-Baron to Grant Copies, and that 
the Court-Rolls may be produced at Trials; becauſe All the Tenants 
» a Manor have an, Intereſt in the Court-Rolls. But this hath been 
Vent. 66. a A Bi againſt Complainant in the Caurt of Chancery has been 
Laie ic. Allowed but look d upon to be but ſlight: Evidence. A Defendants 
1168, 2 Anſwer is Evidence againſt Himſelf, tho Hot againſt Others, if the 
2, 234, Bill is proved. De poſitiems of Witneſſes in Chancery betwixt the 
3 __., ſame Parties may be accepted, eſpecially if the Witneſſes are Dead, 
Proving the Bill and Anſwer... A Decree is no Evidence in a Court 
ot Common Law, An AHfdacit made before a Maſter in Chancery 
Aan make Oath that ſuch an Afrdaoiz was mage ins Proſenee it 
may be Allowdzas..a., Nate. or Letter. Alfdauitt may be read in 
DOCourts upon Motions, but not upon 'Þrials. [See 5 Georg. chaps 24. 
ETD 1 O PH Bankruptey, G.. ng $9329.) ce eu egg 19 
eng. ®. Depoſitions. in the Eoclrafticat:Chiutrs cannot be given. iE. 
2 Roll. Abr. dence ; but a Sentence may in à Cauſe of Tithes, &'c. and the Sen- 
979 tence may be Alledg'd Summarily. [See the 29 Car. 2. chap. 8. as 
51 4 " = to Evidence of Augmnentatiout to ſmall Vicarages and Curacics by 
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Chap. 4. 3 Lour of England. | R 597 


the Regiſter's Book, _ A Probate of a Mill as to Perſonal Eſtate * x Roll. 
ſhall be Admitted; But if Iſſue is taken upon it, as that the Seal is T ap 
forged, or that there was Bona Notabilia, It ſhall be tried by a Ju- Pais 193, 
ry. PA Will under which Title to Land is made muſt be ſhew'd, 2": 20. 
not a Copy of it, -or the Probate, or any Proceedings about it in 1 Peu. 236. 
the Spiritual Court; unleſs perhaps the Original cannot be found. Trials per 
Yet, if the Will is proved i in the Chancery, Copies of the Proceedings ho 435. 2345 
there will be admitted in Evidence. Wh Account of an Executor ot ,-... f. 
Adminiſtrator allow'd by the Ordinary ſhall not be given in Evidence, pais ok per 
nor any Regard had to it upon Plene Admi niſtravit. * The Ads of 191 
the Eccleſiaſtical Court have been Admitted to Prove the Grant of C. Fl 
an Adminiſtration. In a Opare Impedit a Copy of a Retainer, bt 
which was enter d in the Churt of Faculties, was offered i in Evidence Ft 
on the Behalf of a Chaplain, but was not allow _ = 


By the 7 & 8 V. z. chap. 7. Any Perſon gal PTY a Bulle or — 
Double Return of a Member 97 Sau dne, He ſhall forfeit 3ool, tio =_ 
be Divided betwixt the Ning, the Poor of the Place, and the Infor- mh 

mer, and the Party proſecuting may give 17 Evidence the Book 3 i _ 
the Clerk of the n or a n . 5 9 


0f* Wires. 8 1 5 
c Witnelles cannot Teſtify a Nee but only an Finn 2 lat. 864, 
Witneſſes muſt ſwear to 12 the Truth, and nothing but the 

Truth, of what They Have Heard or Scen, not what "hey * bes t 3 laſt. 166. 
lieve or Remember, or to the Beſt of their Remembrance. © | 
Joa Jury One e Witneſs i is ſufficient. But if a Witneſs is 1 1 un Taft 6. 2. 
(i. e. Attainted of a Falſe Verdict, or of a Conſpiracy, at the Suit of & b. 

the King, or Convicted of Perjury, where a Pardon cannot Reſtore 

His Credit, [See 5'Ehiz. chap. 9.] or Convicted 8 a Præmunire, For- 

gery upon the Statute of the 5 Eliz. chap. 14. (not upon the Statute | 

of the 1 H. 5: chap. 3.) or Convicted of Cheating at Cards and Dice 

on the Statute of the 9 Ann. chap. 14. or Convict of Felony, and 

not x Pardon d. (A Burning of the Hand upon Conviction is in the Hob. 11. 
Nature of a Statute-Pardon, [See 18 Elig. chap. J.] or If One by Beggs 369 
Judgment Hath loſt His Y Ears, or ſtood in the illory or Tumbrel, 1 lo s b. 
or Hath been Stigmatized or Branded, or whipt, Cc. All theſe ought 3 Init. 219. 
to be Rejected from Giving their Teſtimony, While the jngg ent 1 
in Force. But the Record of Theſe Convictions or Attainders uſt 

be produced in Court. You ſhall not be allow d to ask the Witneſs 

any Queſtions to Aceuſe Himſelf of any of theſe Crimes. You may 

Impeach His Credit by Other Witneſſes! as to His Character and Re- 

putation in General; but ſhall not be admitted A make Proof of 


Particular Crimes, whereof = never was Con victe For bogs is not £ i" 
a Proper: Time For: His Trial. 8 #546 ih 3 | 01 
. . 01 , Nee An bs 
— , * | . mike 2 — E * 1 . FA N 4 Lan FE T.. — LE. 
[ef Tudor Poo 22 Pros ol, ba, n e nn 
Plus Valet Unns Oc au Teftis, - Quan Ibid... 5 1 _ 
Teſtibus Deponentibus in Pari Nee, . * this. >, =. ER Wl 
Allegan Contraria non eft Audlendus.' Ee 11 

Ju amentum in parte Verum, In parte Fat am, non 2 des. Ibid Fi 

Alegans Suam T wrpitndinens Non eit Andiendus, Ibid. | 
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la. 6. b. intereſted in the Suit, A 2 Wife For or Againſt Her Husband, & ny 


492 


1 Ventr. 243, and as to the Wife, upon the Statute of the 3 H. 7. chap. 2. For 


1 5 6. Concerning the Solemn Affirmation of Qwakers.] 
e Lev. 152. 


Noll Abr. 4 In An Action Againſt che Hundred upon the Statute of Vin— 
ie , cheſter, The Party Robb'd may be a Witneſs for Himſelf, If 


236, 241. Evidence in Actions brought by Corporations, as their Intereſt is ei- 


iVentr.rg9. f A Counſellor, Attorney, Sollicitor, ought not to be examin'd 4- 


: one Rs” Things done in a h Foreign Country may be. | given in Evidence to 


1598 . An Inſtitute of the 
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Book IV. 


1 laſt. 6 b. 2 An Infidel, (not a Jew, for He ſhall be Sworn en the Old Te. 


NR = ſtament) One of Non: ſane Memory, or not of Diſcretion, A Pa 


3 Cro. 463, tra, becauſe they are but One Perſon, (except in Caſe of Treaſon, 


244 forcibly taking away and marrying Her) The Party to an Uſurio 
yo Bs Contra A aint the e D „e 9 2 the Statute of 
Uſury; ought alſo not to be Heard as Witneſſes. 
> 1Inſt.6.b, b Kinſmen, tho' never ſo near, Tenants, Servants, Maſters, Cour. 
> was Abr. ſellors, Attornies, One of the Jury upon Trial, One that is Bail to the 
Sid 315. Arroſt, not to the Action [See Of Bail, ſupra] and All Others that 
are not Infamous, or Want Underſtanding, or not Parties in Intereſt, 
may be Witneſſes. A Legatee may be Admitted to prove a Will, if 
His Legacy is but ſmall; or if He hath received His Legacy or Re- 
| leaſed it. Kinſmen, Servants, & c. may be Sworn ; but their Credit 


ſhall be left to the Jury. [See the 7 & 8 M. 3. chap. 34. 1 Georg. 


Witneſs, laying a © Wager, That the Party for whom He is to 
be a Witneſs will carry the Cauſe, ſhall not make him incapable to 
be a Witneſs, For then by ſuch Art no unwilling Witneſs could be 

J e F 


74. ' a Maſter Delivered Money to His Servant, and His Servant is 
EMMwBBobb'd, He may be Admitted to prove the Delivery of the Mo- 
ney to His Servant, tho' the Maſter is Plaintiff in the Action. 
(u.) For He might have had Other Witneſſes to prove the 
Delivery. A Leſſor that lives out of the Hundred may be a Wit- 

deſs for the Hundred ; for His 'Tenant of the Land pays the Con- 

_ tribution to the Loſs by Robbery, if a Tax is levied. Hundredors, 

tho' they have no Lands and pay no 'Taxes, cannot be Witneſſes 

for the Hundred; becauſe when the Money recovered againſt the 
Hundred comes to be levied, they may be worth ſomething ; and be- 

cauſe. they are compellable to Watch and Ward. Sojourners, Ser- 
veants, and thoſe that receive Alms, may be Witneſſe. 
2 Leu. 231 © Members of Corporations ſhall be Admitted or Refuſed to Give 


ther Small or Great, whereby It may be preſumed whether they will 
be partial, or not. But to avoid ſuch Debates, It is the beſt way to 
Disfranchiſe Them. [See the 3 & 4 V & M. chap. 11. 1 Ann. 
chap. 18. and Book 1. chap. 7. Concerning the Accounts of Church- 
wardens, Overſeers of the Poor and Of Decay'd Burgefles.] 
An Ivformer may be a Witneſs, tho' He is to have part of the For- 
feeiturc, (i. e.) where Other Witneſſes cannot conveniently be Had. 


gainſt their Clients, becauſe they are obliged to keep Their Secrets. 
But of 'Their Own Knowledge before Retainer, 'They may be exa- 


5 min'd as Witneſſes if ſerv'd with a Subpena. — — 
2 Noll. Abr. The 8 King cannot be a Witneſs under His Signet Manual. 


b 6 Rep. 47. «Ivy: And upon Trial of Things done beyond Sea, The Teſtimony 
N Rep. of a Publick Notary from thence is Good Proc. 
. e 4-1oj ea ON To 


Lau of England. 


gainſt Him for 
chap. 9] 


Light. 


Death.] 


; * He 1 * 
; E-4 ” Fx 
Chap. A. 
| | 


| id at the ſame Time t 
be taken all together. A | | COOU GT OH] 
If a Witneſs is not Able to Travel, A Judge may excuſe His Nons 
appearance, and Certify His Examination. Where a Witneſs. cannot 
de preſent at the Trial, by the Conſent of the Plaintiff and Defen- 
dant, or by Rule of Court, He may be examin'd upon Interrogatories 
x Outlawry in a Perſonal 
tho' It is againſt a Juror. 


See what Evidence B 


m Pioſent is 


hat He hath paid it, 


{ 
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To Prove the Cameſſion of the Party is oftentimes lender Evi- 
gence, if there is no Proof of a Dealing betwixt the Plaintiff and 
Defendant. However a i Confeſſion muſt not be taken as to part on- Trials per 
V. As if It be ſwom, That the Defendant confeſſed the Debt, but P*is n. 

The whole Saying muſt ie) 


Action is no Exception Againſt a Witneſs; 1 Taft. 6. b. 
DT POO 1990 SOT Ont re. - 


By the 5 Eliz. chap. 9. J One ſervd with Proceſs of Subpoena 
out of -a Court of Record to Teſtify as a Witneſs (being Tender d 

Convenient Charges, and Having no Reaſonable Let) ſhall make De. 
fault, He ſhall Forfeit to the Party Griev'd 10 l. and His 
(see 3 Cro. 376 to 388, 522, 540. ] VV 
By the 29 Car. 2. chap. 3. 4 Deviſe of Lands, &c. muſt le in the 
| Preſence of Three ſubſcribing Witneſſes at leaſt,  - ' 


- Criminal Cauſes If a Witneſs Refuſes to Appear upon a Subs 
pena, The Court may put off the Trial and Grant an Attachment a- 


Damages. 


J 


His Contempt. [See the 7 V. z. chap. 3. 1 Ann. 


5 


Pais, chap. 11. Nelſon's Law of Evidence per Tot. © 
In many Caſes By Statutes Special Evidence may 
the General Iflue, as before obſerved. / 
Evidence and Witneſſes, chap. J. poſt. 
Many Times Juries are Induc'd wit 
tion; whereof th 


Writings on Witneſſes may be Admitted 
upon General or Special Iſſues, 2 Roll. Abr. 676 to 687. 


Trials per 


is often full Proof; as if One is run thro the Body with 11 
a Sword in a Houſe, whereof He inſtantly Dieth, and It was prov d“ “ 
by a Witneſs that One was ſeen to come out of the Houſe with a 
Bloody Sword, and no other Man was at that Time in the Houſe. 
So if All the Witneſſes to a Deed are Dead, Continual and Quiet 
Poſleſſion is a Violent Preſumption of the Truth of it. But the Deed 
may receive further Credit by Compariſon of the Hands and Seals. 


Again, If a Defendant pleads Payment to a Bond, and It appear 


s that 


the Debt is of ſo long Standing by the Bond, and It hath not been 
Demanded, nor Intereſt paid, for many Years, It ſhall be preſumed that 

the Money was paid, tho the Plaintiff hath the Bond in His Cuſtody. If 
a Rent is behind for twenty Years, and the Landlord makes an Ac- 
quittance for the Laſt Year that is Due, All the Reſt are preſum'd to 
be paid, c. [See the 19 Car. 2. chap. 6. 6 Ann. chap. 18. where 
an Abſent Perſon ſhall be Preſum d to 


Dead, with Reſpect to One 
in Remainder, Reverſion, 


or Expectancy of Any Eſtate after His 


oe rg. 


be given upon 

[See Of Tues ante, and Of | 
h Other Matter by 1 Preſump- 11 Iaſt. 6. b. 
ere are Three Sorts (viz.) Violent, Probable or 


aft. 6. b. 


& b. 


2 
* Free 


+ "8 n Tiftitute of the\  Book:1Y 


"1 Inſt. 6. b. n Probaple Preſumption proves but Little; and Light Preſumpti,, 
not: at AH. Ft 0 YO07%-O0- 21 o1807-Tt + 
VIII.n General, The Court ought not to Judge too haſtily upon bar 
* 3 laſt. 232. Preſumption in Caſe of Life and Death n. 
 :Inft.232.b. * P A Wrong ſhall never be Preſum'd. ', . 
_ No Prefumptions ſhall be Admitted Againſt the Preſumptions 9 
992 *. 1 573. Lat in many Caſes; tho the General Rule is other wiſGG. 
, 9 Rep. 9. Note, That Evidence is never r Pleaded; but the Matter of Fad 
only; which If it be Denied, The Evidence ſhall be Given to the 
jury, not to the Court. JJV 8 
Rep. 104, There may be a * Demurrer to Evidence. As if the Plaintif 
1 laſt. 72. . ſhewes in Evidence any Records, Deeds or Writings, or any Sentence 
in the Eccleſiaſtical Court, upon which a Queſtion of Law doth 2. 
riſe, and the Defendant offereth to Demur in Law upon it, The Plain. 
tiff muſt Joyn in Demurrer, or waive His Evidence. So if the Plain 
tiff Produces J/irnefſes to prove a Fact, upon which a Matter of Law 
Ariſes, if the Defendant Admitteth Their "Teſtimony to be True, 
there alſo the Defendant may Demur in Law upon it. So may the 
Plaintiff Demur upon the Defendant's Evidence. In theſe Caſes the 
Counſel of the Plaintiff and Defendant muſt Agree the Matter of 
Fact in Diſpute, and the Jury muſt be Diſcharg'd, and the Matter of 
Law referr'd to the Judges to determine. But if Evidence is given 
for the King in an Information, or other Suit, and the Defendant of. 
fers to Demur upon it, The King's Counſel are not obliged to Joy: 
in Demurrer, but the Court ought to Direct the Jury to Find th 
Special Matter. And Indeed becauſe Juries uſually of late find a 
Doubtful Matter Specially, Demurrers upon Evidence are ſeldom 
9 Rep. 13. There may be alſo a © Bill of Exceptions to the Evidence; 28 
3 Ls when one of the Parties for the Inſufficiency of the Evidence on the 
. other Side (as He Conceives) doth offer to Demur upon the ſame, 
and the Court does not Agree to it; then the Court ought upon Re- 
| queſt to Seal the Bill of Exceptions tendred to Them in Writing; 
which upon a Writ of Error may be Heard: [See Meſt. 2. chap. 31. 
aAAͤk ddlëdJad the Expoſition thereof. 2 ft. 426, c.] „ 
* Kely. 15, In u Criminal Caſes No Bill of Exceptions to the Evidence is to 
2 Inſt. 427. be allow'd. For the Statute above-mention'd Extends only to Civil 
EE Cones” WO e r ß £0 
n Inſt. 6. b. Note, * That when the Trial is by twelve Men, The Judgment 
zs, not given upon Witneſſes, or other kind of Evidence, but upon the 
„3 laſt. a6, Verdict; as the Verdict is Given upon the Evidence. / The Evidence 
7. to the Jury is no Part of the Trial. For by Law the Trial here is not 
dy Witnefles, but by Verdict of the Jury. Evidence to a Jury and 
Triab by a Jury are Diſſet ent. 
Oftentimes when the Evidence hath been Heard, The Parties doubt. 
ing of the Verdict, do Conſent that the Jury ſhall be Draws or Diſ- 
charged. But If they cannot Agree, Tgſ en 


4 


Omnia Preſumuntur Legitime Fact a, Donec Probetur in Cantrarium. 1 Inſt. 232. b. 
njuria Non Præſumitur. Ibid. — a5 6D 
Odioſa & Inhoneſta Non ſunt Preſumenda. 10 Rep. 56. 1 Infl. 78. b. wa 
1 Stabitur Præſumptioni, Donec Probetur in Contrarium. 1 Inſt. 373. b. 2 Rep. 48. 
4 Rep. 71. | ws 


Chap. 4 Laws of England. 601 


5. The Jury muſt give their Verdict. 5 

After the Evidence given upon the Iſſue, 2 The Jury ought to be : iſaſt. 227 b. 

kept together in ſome Convenient Place without Meat or Drink, 

Fire or Candle; otherwiſe with Leave of the Court. They ought 

:ot to be allow'd to ſpeak with Any Stranger, unleſs with the Bailiff 

that Attends them, and with Him only after they are Agreed upon 

their Verdict. 3 | 
2 Verdict (Pere Dictum) is the Anſwer of the Jury concerning the * :Inft. 226 . 

Matter of Fact Referr d to Them by the Court upon the Iſſue. This 

Anſwer they may make Without 'Teſtimony, or Againſt Teſtimony, 

if they Themſelves know the Fact. Every One of the twelve Jurors 

muſt Agree together, before there can be a Verdict; and then, when 

they are Agreed, It muſt be Delivered by the Foreman.”  _ 

: A Verdi may be Either > General or Special. General, which is v 1Taft.226b, 

poſitively Given either in the Affirmative or Negative; as Guilty or **7 * 

Not Guilty, &c. Special, where the Jury find the Special Matter, 

or the Fact at Large, and leave it to the Judges to Determine what 

is the Law that riſes from the Fact. It may be either upon a Gene- 

ral or Special Iſſue. Likewiſe this Special Verdict may be either in 

Civil or Criminal Cauſes that concern Life or Member. And the 

Court cannot Refuſe a Special Verdi&, if It is Pertinent to the Mat- 

ter in Iſſue. But A Verdict Finding Matter Uncertainly, or Ambi- 4 

guouſly, is Inſufficient, and no Judgment ſhall be given Upon it. 1 ity 


There is alſo a © Publick and Privy Verdict. Public, which is rlaſt. 227 b. 13 
given in Open Court. Privy, which is given out of the Court, be- an 


fore Any of the Judges of the Court. It is call'd a Privy Verdict, be- 
cauſe It ought to be kept Secret and Privy from each of the Parties =—_ 
Litigant, till It is Affirmed in open Court. But the Jury may Vary ET [# 
from Their Privy Verdict; and tho' they found for the Plaintiff by the — 1 
Privy Verdict, They may find for the Defendant afterwards in Open a 
| Court by their Publick Verdict. After the Verdict is Recorded, 'They 4 
7 cm vary from it; but before It is Recorded, they may vary RR. 
In 4 Criminal Matters, as Treaſon, Felony, Larceny, The Jury * 3 Inft. 116 = 
cannot give a Privy Verdict, but muſt give it openly in Court. [| See — — 
Of Ferdict, chap. 5. poſt. fr Win” 4. 
© 'Tho' the Verdict doth not Find the preciſe Iſſue, yet If the Sub- Int. 227. 
| ſtance or Matter of the Iſſue is found, It may be Good. As if in 8. 292+ 
Aſſiſe of Darreiz Preſentment, The Plaintiff alledges the Avoidance 
of the Church by Deprivation, and the Jury finds the Avoidance by 
| Death, The Plaintiff ſhall have Judgment; for the Voidance is the 
Matter of the Iſſue. And this Rule holds in Criminal Caſes. As 
In an Indictment of Murder, and Plea Not Guilty, The Verdict may 
find Manſlaughter; becauſe the killing is the Chief Point, and the 
Malice ſet forth is only Circumſtance. [See here Actions muſt be 
laid, or of Local and Tranſitory Actions, where the Finding of the 
Place or Day is, or is not, material. Supra] 
A Jury Sworn and Charged in Caſe of Life and Member cannot 
be f Diſcharged till They Give a Verdict. But in Civil Caſes a Sub- * r100.227.b. 
je& or Common Perſon (not the King) may be Nonſuit; and then . Ke. . 
upon Non-appearance of the Plaintiff to Attend the Verdict, Ri bred 
may be Diſcharged without Giving Any Verdict at all. [Sec of the 


Verdict, chap. 5. poſt.” 4 ES 
ts po Hhh h | But 


8 


An Inſtitute of the 


$ I Iaſt. 227. b. 

1 Ventr. 125. 

2 Lev. 140, 
205. | 


for the Defendant ; and fo Vice Verſa. If After They are Agreed of 


Drink at the Coſt of Both Parties, If They Agree to it; or by Li- 
cence of the Judge. If They Eat and Drink at their own Charges, 
It is only Finable ; The Verdict alſo may be ſet aſide If They throw 
up Croſs or Pile, or Caſt Lots, whether they ſhall Find for the Plain- 
tiff or Defendant, Gc. 2. If the Plaintiff, or Any in His Behalf, af- 
ter the Jury are gone from the Bar, do Deliver Any Letter, &c. to 
Any of the Jury Concerning the Matter in Iſſue, which was not Gi- 
ven in Evidence, It ſhall Avoid the Verdict, If It is found for the 
Plaintiff. But not if It is found for the Defendant; and ſo ę Converſo. 
And if a Witneſs before Sworn, on the Part of the Plaintiff or Defen- 
dant, is ſent for by the Jury after they are gone from the Bar, and 
| Repeats again His Evidence to Them, and Afterwards They give 
their Verdict for Him whoſe Witneſs He was, The Verdict is Void. 
3. A Verdict may be ſet aſide by the Judge, If it appears to Him to 


Give Exceſſive Damages, &c. and He may Order a New Trial. 
4. If One of the Jury Dies before the Verdict, or If They cannot All 
Agree, The Verdict of the Reſt is Void, and a New Enqueſt muſt be 
Awarded. 5. The Verdict may be ſet aſide By Writ of Attaint. [See 
„„ . „ | ns 


Of Judgment 

h I Iaſt. 39 a. 
167. b. 168. a. 
Finch 459. 


| 2 Inſt. 236, 


Oſter, (i. e.) Anſwer Over to the Merits of the Cauſe. 
8 G 9 V. z. chap. 10. where if the Plaintiff or Defendant dies after an 


1 Finch 460, 
A 
2 laſt. 202, 

495. 


Statute of Glouceſter, and 2 Inſt. 28 2. 18 Ed. 1. or Statutum De quo 
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Book IV. 
But if a Verdict is Given, The Poſtea muſt be Return'd by the 
Judges of Nift Prius on the back of the Record. The Subſtance or 
the Return is 00 Poſtea, &c. (viz.) That Afterwards The Plain 
tiff and Defendant Appear d by Their Attornies before the Fudge if 
Ale, and the Fury was Sworn, &c. and Found this Verdict, &. 
and Gave ſuch Coſts. But the Coſts are to be Taxed by the Protho- 
notary. [See of Coſts, infra. 3 . 
8 Notwithſtanding All this, The Verdict may be ſet aſide, 1. I 
the Jury after their Evidence given at the Bar, and before they are 
Agreed on their Verdict, do Eat and Drink at the Charge of the 
Plaintiff, if the Verdict is given for Him; but Otherwiſe If it is given 


Their Verdict, They Eat and Drink at the Charge of Him for whom 
They ſhall pals, It ſhall not Avoid the Verdict. They may Eat and 


be Given againſt Evidence, or Againſt His Direction, or where They 


Sce of Embracery, Book 3. chap. 3. 
IX. The h Judgment (Fudicium, quaſi Juris Diftum) is the De- 


termination, Decree or Sentence of the Court upon the Suit. Regu- 
larly It ought to be given according to the Original Writ _ 
A Judgment is either Iaterlocutory or Final. Interlocutory, as up- 

on Dilatory Pleas, where the Judgment in many Caſes is ec 
See the 


Interlocutory Judgment, the Action ſhall not abate.] The Judg- 
ment Againſt the King is never i Final. [But See the 6 Ed. 1. or the 


arranto, and 2 Inſt. 495. ] 
2 Judg- 


1 


b Fadicium Redditur in Invitum. 5 Rep. 28. 

Intereſt Reipublice Res Fudicatas non Reſcindi. 2 Inſt. 360. 
Res Fudicata pro Veritate Habetur. 1 Inſt. 39. a. 2 Inſt, 360, 573. 
Intereſt Reipublice ut Fudicia Ratd ſint. 2 Inſt. 84, 360. 


f 
e 
e 
1 


1 809 nts — — 


6. A 


Chap.4 Laws of England. | 503 


ſign d on the ſame Day He dies It is Good. 


lde the 4 & 5 N. & M. chap. 14. Concerning Heirs.) 


- 
> w as N 
he 8 e 


3 


Judgment may be Given upon Default, upon Cbmeſſiom, upon De- | 


murrer; and upon Trial of the Iflue. * Outlawry is a Judgment in Finch 455. 


it ſelf. 88 | e N be VP. 6 


543% 1.3 1124 
r 


1. Judgment may be ſuffered to Go by Default, as upon Nihil 


Micit. ] Default is taken for Non- appearance in Court. But the ' 2Inft.259.b. 


Default may he ſaved in ſeveral Inſtances. A Recovery by Default 220 483, 
acainſt an Infant is Erroneous. But the Infant muſt ten by Writ *'* 
of Error during Minority. | „ e e 


2. By Confeſſion of the Pefendant, by Entring Cognovit Aftiotem, 
or that He Acknowledges the Action; or By Conſent of the Attorney 
for the Defendant, by entring Nom ſum Informatus, (c. This is of- 


= ten done by Conſent, with a Stay of Execution till a certain Time, to 
| fave Charges, where the Action is Juſt . 


In theſe Caſes where the Judgment 2 ante ther Trial There. muſt | 


be a Merit of Enquiry of Damages before the Sheriff, or His Under- 


Sheriff; of which the Plaintiff is to give the Defendant Notice, and 


of the Time and Place of the Executing the fame. The Sheriff here- 
= upon Summons a Jury, of Twelve Men, or of am Fewer Number v Finch 413, 
(which cannot be challenged) Examines Witneſſes, and makes a Re- 1179 166 b. 
turn on the Writ, in Order to . eee, 


If One is under an Arreſt, and gives Warrant of Attorney to Con- 


feſs a Judgment, and no Attorney for the Defendant is then preſent 


to ſubſcribe the Warrant, The Court of King's Bench will! ſet: aſide 

the Judgment; ſuppoſing It to be Obtain'd thro' Force or Fear. If 

One gives a Warrant to Confeſs a Judgment, and Dies before it is 

Confeſſed, u This is a Countermand of the Warrant. But if It is , 2 Ventr. 
| Z , 3 


3. Upon Demurrer; as when the Dafendant in an Action of Debt 
pleads an ill Plea in Bar, and the Plaintiff Demurs in Law upon it, 


and the Court gives Judgment for the Plaintiff to Recover His Debt, 


Coſts and Damages. But If It were in an Action of the Caſe, A Writ 
of Enquiry of Damages muſt be Awarded one Jen on the 
Demurrer. If Judgment upon the Demurrer is for the Defendant 
againſt the Plaintiff, The Judgment is That the Plaintiff Nhil Ca- 
piat Per Breve, or Per Billam, and that the Defendant Eat fine Die. 


J the 4 & 5 Ann. chap. 16. All the Statutes of Jeofails Gall be 


Extended to ꝓudgments upon Nihil Dicit, Confeſſion or Non ſum In- 
formatus in any Court of Record, &c. fo as there be an Original Merit, 
or Bull, and Iarrants of Attorney duly Filet. . 


| [See the fame Statute Concerning Cofts for Inſufficiency of Matters 
joyn'd on Demurrer.] RS ROLE 5 

4. Judgment may be Given Upon Trial of the Ifſue, according 
to the Various Methods of Trial above-mention'd ; where the Court 


_ gives the Damages without Writ of Enquiry. [See Of Trial, ſupra.] 


ES RL. 'There 


{1 


'& 


An Inſtitute of the Book IV 


1 the Iſſue-Roll; as for ſome Material Defect in Pleading, 
which is Matter of Subſtance, tho' there is a Verdict. [But ſee the 


There my be a Stay or Arreſt of Judgment, for want of the No. 
: © tice of Tria , 


or becauſe the Plaintiff before the Trial Treated the 
Jury, or that the Record Differs from the Deed Pleaded in ſome Ms. 
terial Point, c. Or you may Arreſt Judgment for that which ma 


* 1 _ poſt.] Therefore To Move in Arreſt of Judgment, is T0 


ſhew 


auſe why Judgment ſhould not be ſtop d. But Regularly no 


Motion for Arreſt of Judgment ought to be made within the firſt Four 


Days in the Term. | TR „„ 8 
Here All Matters of Fact muſt be made out By Affidavit. [See 
the 29 Car. 2. chap. 5. 17 Car. 2. chap. 9.“ Ny 


At the Common Law The Judges may Amend the Miſpriſions of 


Clerks in their Judgments, or Any Part of the Record, in the ſame 
Term. But of Another Term They could not before the 14 Ed. 3. 
Chap. 6. [See the 8 H. 6. chap. 12. what Defects in Records may be 


Amended, and 8 Rep. 156, 1 57, Cc. Blackamore's Caſe.] © 
tp 27 the : Georg. chap. 13. Where Any Perdift hath- been Gioes in 


Au Action in Any Court of Record in England or Wales, The Fudg- 


ment ſhall uot be Staid, for Any Defelt in Form or Subſtance in Any 


void the Debt, c. of 
chap. 20. Mt for the Better Diſcovery of Judgments; and From 
what Time Judgments Affect Lands, and may be Good Againſt Pur- 


Part of the Proceedings. [See Poſt, Of IIrits of Error. 
See the 13 liz. chap. 5. Conceming Fraudulent Judgments to A 
Another. 29 Car. 2. chap. 3. 4 & 5 V. & M. 


chaſers and Mortgagees; and Have Preference Againſt Heirs, Execu- 
tors or Adminiſtrators. And See 5 Aun. chap. 18. Concerning Entry 


of Judgments, Oc. in the New Regiſter's Office for the Weſt-Riding 4 | 
of the County of York. 6 Ann. chap. 35. For the Eaſt-Riding of 


Pork: 7 Ann. chap. 20. Concerning Entry of Judgments, c. in 
the 'New Publick Office before They can bind Lands, Gc. in the 


County of Middleſex. 8 Georg. chap. . For ſetting down the Time 


_ of Syning Judges een ene of Ma ot CEE» 
II 8 


* If the Plaintiff or Defendant prevail in the Suit, They ſhall be 


_ allow'd their Cofts ; (i. e.) Legal Coſts of the Suit; but not Coſts and 


EE!xpences of Travel or. Loſs of Time. Coſts are given by Statutes, 
T3 * 2 Inſt, 288. 


9 For the Common Law does not give Coſts in any Caſe. [For Da- 


mages and Coſts of Suit, See the 6 Ed. 1. chap. 1. 6 Fd. 2. chap. 14. 
23 H. 8. chop. 15. 8 Eliz. chap. 2. 18 Eliz. chap. 5. 4 Fac. 1. 
chap. 3- 5 & 6 V. & M. chap. 12. 8 & 9IV. z. chap. 10. In which 
laſt Statute Coſts of Suit are Granted in ſeveral Actions; as where 


there are ſeveral Defendants, and One is Acquitted; upon Demurrers; 


if Judgment is Affirmed; for the Defendant upon a Mrit of Error ; 


[See the 3 H. 7. chap. 10.] In Vaſte and Debt upon thei Statute for 


Tithes, where the Damage found by the Jury ſhall not exceed twen- 
ty Nobles; In All Suits 50 Writs of Scire Facias, Prohibition, 
P 


Wilful and malitious Tre 
e 


aſſes certified to be fuch. See alſo the 


1 
* 


7 — — —— _—_—_ 


* Ubi Damna dantur, Victus Viftori in Expenſis Condemnari debet. 2 Inſt. 289. 


465 


4 
1 
| 


4 


** „ = 8 A ; 


605 


4 G1 5 Ant. chap..t6. For Coſts on Inſuffeiency of Matter in De- 


murrers:joyn'd at the Diſcretion , the Court, and for Coſts upon a 
Perdit# on Any Iſſue in the ſaid Cauſe, unleſs the Judge Certify that 
the Defendant, Oc. had a probable. Cauſe to plead ſuch Matter. 


By the 43 Eliz. chap. 6. Is Perſonal Aftions in the Courts at 


Weſtminſter; (being not for Land or Battery,) if the Judges will 


certify that the Debt or Damage does not amount to 40s. or Above, 
no more Coſts than Damages, or leſs at Diſcretion. - 
By the 21 Jac. 1. chap. 16. In Actions on the Caſe For Words 10 
more Coſts than Damages, if the Jury Aſſeſs Damages under 40 s. 
By the 22 & 23 Car. 2. chap. 9. In All Actions F Treſpuſh Af- 
ſault and Battery, and other Perſonal Actions, where the Fudg 


e ſhall 


"not certify, That a Battery was Proved, or the Title of the Taud 
chiefly in - Queſtion; no more Coſts than Damages, if the Jury find 


the Damages under 40s. But See 8 & 9 V. 3. chap. 10. 


See the 11 & 12 . 3. chap. 9. which Extends the 22 (. 23 Car. 2. 


2 chap. 9. before-mentioned to the Courts in Valet, and the Counties- 
Palatine of Cheſter, Lancaſter and Durham. FORT PETRI 


No Cofts Againſt the King. See the 24 H. 8. chap. 8. nor Againſt 


Þ ecutors Or Adminiſtrators; n or For or Againſt One that ſues 7 Fbr. 


md Pauperis. See the 11 H. J. chap. 12. 


By fome Statutes there are Treble or 


: Cs 


, 
o 


ble Coſts where Actions are brought 
2. & M. chap. 5. treble Damages and 


Double Damages or Coſts, gi- 


ven; as by the 7 Fac. 1. chap. 5. 21 FO 1. chap. 12. There are Dou- 
aguinlt Officers, Ge. By the | 
oſts upon a Reſcous of a Di- 


ſtreſs for Rent, c. Double Coſts, upon a 177 ned on a Writ 


of Error by the 13 Car. 2. chap, 2. [See the 3 & 4 Aan. chap. 16. and 


the 10 Rep. 115. In what Caſes Single, Double or 'Treble Damages 


and Coſts ſhall be given.] 


1 0 


Note, That when a Statute doth Increaſe Damages to the Double * 2 Inft. 282 


* L 


or Treble Value, Cc. where Damages before were given, There the Rep: 116. 


Plaintiff ſhall Recover His Double and Treble Damages and Coſts; 


ry 


7 


and the Coſts being Parcel of the Damages ſhall be alſo 'Trebled. But 


where Double or Treble Damages are in an Action newly Given, where 
no Damages were formerly Recoverable, there the Plaintiff ſhall re- 


cover Thoſe Damages only, and no Coſts; unleſs the Coſ 
pony given by the ne 


13 Ed. 1. chap. 5.) Se 


Dy the 23 H. 8. chap: 15. He that Sues in Forma Pauperis ſhall not 


too are ex- 


ere are no Coſts given in a Cart Inpedir. [Sec JWeft. 2. or 


 poy Cofts; but ſhall ſuffer ſuch Puniſbment as the Juſtices or Fudge | 


be part ſhall think fir. 


See 2 Taft. 11 2, 260, 288, 289. Dand. Abr. Tit. Coſts. Tit. Da- 


Mages, 


X. After Judgment Proceſs of Execmion doth Begin. It begins 
where the Action doth End. M A Baa, rv 


I % > 


Of Execu» 


tion. 
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. 


- 544 1 Execution is the Obtaining of Actual Poſſeſſion of Any Thing 
. 15a. ſued Execution upon a Judgment for Debt or Damages; He could not 
inch 47% have the Body of the Defendant or His Land in Execution (unleſs in 
47" ſpecial Caſes) but only of His Goods and Chattels, and of His Corn 
and other preſet Profit that grew upon His Land; For this Reaſon 

He had only a Heri factas to levy upon Goods and Chattels, and ; 

Leovari facias, to Levy the Debt or Damages upon the Land and 
Chattels. Both were to be ſued out within the Year. But now Ex. 


ecution may be otherwiſe by Statutes (viz.) by Capias Ad Sati ga. 


ciendum in many Caſes againſt the Body; and by Elegit againſt the 
Future Profit of Land. ) 
Execution is either in Perſonal, Real or Miæt Actions. 


d 1 86,97 . Capias Ad Satisxfaciendum, Elegit and Feri Faciarx;r. 
„ By Ca. Sa. or by Capias Ad Satisfaciendum, to Impriſon the 


++ alafbabos. . in Perſonal Actions Execution may be Three Ways, (viz.) By 


Body after Condemnation till Satisfaction, [See Capias Ad Fati ga- 


ciendum In the Catalogue of Writs, ante.] It lies not Againſt Peers 
of the Realm, or Their Wives, except perhaps in ſome Special Caſes; 
nor Againſt Executors or Adminiſtrators for the Debt of the Teſtator 

or Inteſtate, except a Devaſtavit is Return'd; and then a Ca. Sa. lies 
Againſt the Body, or Fieri Facias Againſt Their Goods. Regularly 
It lies only Againſt ſuch Perſons againſt whom a Capias doth' lie at 
the Commencement of the Suit. [See the 5 CC 6 & M. chap. 12. 
An Act to take away the Proceſs for the Capiatar Fine in the Courts 


ſucd Againſt Him, His Lands or Goods. But, 


If One is in Execution by a Ca. $a. No other Execution can be 


- 
* 


5 Py the 21 Jac. 1. chap. 24. The Party at whoſe Suit Any Perſon 
hall fland charged in Execution for Debt, or Damages, Recovered, 
Hi Executors or Adminiſtrators, may, after the Death of the Perſon 


ſo charged in Execution, Sue forth New Executions Againſt the 
Lands, Goods and Chattels of the Perſon Deceaſed. Howbeit This 
Att ſhall not Extend to Lands Sold Bona Fide (after the Fudgment) 
when the Money Rais'd thereon is paid, or ſecured to be paid, to 
Creditors in Diſcharge of Due Debts. e ents 


[See the 1 Fac. 1. chap. 13. infra, and the Statutes Concerning 


E capes, Book 1. chap. 7] 


£\Lnftz89b, 2. An Elegit is a Judicial Writ given by Statute, either upon a 
| Reg. Orig, Recovery for Debt or Damages, or upon a Recognizance in Any 


£99, 391+ Court that Hath Power to take It. For, 


By Weſtm. 2. chap. 18. or 13 Ed. 1. He that Recovereth a Delt 


or Damage, or upon a Recognizance, in the King's Court, may at 
Hz:is Ele 


I 


1 Executio eſt Fructus & Finis Legiz. 
Juris Effectus in Executione Confiftit. — — 
Parum eſt Latam eſſe Sententiam, Niff Mandetur Executioni. 
E xecutio Furis non habet Injuriam. I Inſt. 289. a. | 2 
Ea que in Curia noſtra rite Acta ſunt, debitè Execntioni demandari debent. 2 Inſt. 84. 


— 


Acquired by Judgment of Law. At Common Law where a Subjeq 


ion Have a Fieri Facias of the Goods and Chattels of the 
mw : abr, 


„** 


Mebtor, or a Writ of Elegit, to the Sheriff to Deliver to Him All 
the Chattels of the Debtor (Except Oxen and Beaſts of the Plough) 
and the Moiety of His Land, By Reaſonable Price and Extent; fill 
the Debt 15 Levied. 5 855 


t Executors and Adminiſtrators of a Plaintiff or a Recognizee, or * zlaft. 355. 
Succeſſors of a Cognizec, have this Election, tho' not named in the | 
Statute ; otherwiſe of an Aſſignee. [| See of Scire facias, infra.] 

Tho' the u Sheriff is only mention'd in this Act, A Sergeant at 2Inft. 395. 
Mace, and Every Other Immediate Officer to a Court of Record, is“ Rep. 65. 
included by the Equity of the Act, who By Precept in the Nature of 
an Elegit may Extend Lands, (5c. 8 5 8 
= Where there are Two Judgments, and the Plaintiff is in Poſſeſ- 
| fion by Vertue of an Elegit on the laſt Judgment, yet the Plaintiff 

in the firſt Judgment may afterwards ſue out an Elegit upon his firſt 
Judgment, and have the Lands delivered to Him, and ſhall recover 
the ſame from the Plaintiff in the laſt Judgment, tho' He had the 
SME AT? EE ons 
F By the Moiety of the Land, * ſuch Land is to be Underſtood, * 1 Ift. ro2. 
which the Defendant Had at the Time of the Judgment Given, or , * 
of the Recognizance acknowledged, unleſs It is convey'd away By 396. wy 
Fraud to Deceive Creditors. I fay At the Time of the Fudgment ; 
W that is, where the Action is brought in Reſpect of the Perſon, not of 
the Land. But If An Action of Debt is brought Againſt an Heir, 
and He Aliencth Hanging the Writ, The Land which He had at the 
Time of the Original Purchaſe ſhall be charged. [See the 4 & 5. 
e M. chap. 14. infra] By Vertue of Theſe Words the Moiety of 
= zh Land, J The Sheriff may Extend Lands in Antient Demeſne, a „ Iaft. 396 
| Term for Years, an Annuity, Rents, Gc. ) The Sheriff may Extend 39% _ 
or Sell a Leaſe, becauſe It is but a Chattel. But Copyhold Lands * 

cannot be Extended by Elegit; for It would be Prejudicial to the 5 Reb. 10. 
| Lord, if Any Stranger ſhould Have Intereſt in the Lands Holden by * Rofl. u 
| Copy without Admittance of the Lord. The Plaintiff may Have 888. 

Execution Againſt the Body, Goods and Chattels of a Copyholder, Cro. 78,79. 
See for the Time of Binding the Property of Goods the 29 Car. 2. > 
7 ² v. N Fp 
Huy Reaſonable Price and Extent—— Price refers to Goods and 4 Rep 74. 
Chattels: Extent refers to Lands. And this Appraiſement and Ex- Lb. 
tent upon the Elegit muſt be found by Enqueſt of Twelve Men re: 
turned of Record. An Obligee cannot pray, That the Extenders 
ſhall take the Land, c. at the Rate at which They appraiſe Them 
in an Elegit; but on a Statute-Merchant or Staple He may. The 
Goods are not to be Hold, but are to be Delivered to the Party at a 
Reaſonable Price upon the Appraiſement. ® If upon an Elegit there * Hob 58. 59. 
is only Execution to be had on the Goods, becauſe there is no Lands, + ag 336, 

If It Happens that the Goods are not ſufficient, The Plaintiff (as It is Contra. 
faid) may have a Capias. For here the Elegit is. in Effect but a 2 laſt. 395. 
Fleri Facias; Otherwiſe if the Lands were extended. 1 

Till the Debt is Levied— b Vet If the Party Pays and Satisfies : laſt. 395, 
the Debt of Record, He ſhall enter into His Land. And ſo the Te- 396. 
nant of the Land may Enter when the Tenant by Elegit is ſatisfied 
by the Extent, or Receipt of the Profits or Rents. But not in Caſe 
ot an Extent upon a Statute : For He muſt firſt have a Scire factas. 


If 


DDE OR TEC . . 


„ 
Fog Abe. the Value. The Sheriff cannot deliver the Goods taken by Him in 


| 1Cro 278. Exccution to the Plaintiff in Satisfaction of His Debt; becauſe His 
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If the Chattels are Sufficient to pay the Debt, and it appeareth ſo 
to the Sheriff, then the Sheriff ought not to Extend the Land. 
Before the Extent is Filed, The Court may Stay the Filing of the 
Writ, and Grant Another, if They find any Fraud or Partiality, 

An Fleeit lies in JPales, &c. For That the King's Writs run not 
in Wales, (Fc. is to be underſtood of Original Writs. 
See Of Iiſtate By Elegit, Book 2. chap. 1. Of Purchaſe, Book 2. 
chap. 3. and the Catalogue of Mrits Supra, verb. Elegit. 32 H. 8. 

_ chap. 5. for Remedy where Lands in Execution are Evicted, or Re- 
covered by Elder Title, and the Expoſition of that Act, 1 Iaſt. 289. 
290. a. 2 Inſt. 678, &c. 4 Rep. 66. 13 Eliz. chap. 5. concerning 
Fraudulent Judgments and Executions of Lands and 'Fenements, 
Goods and Chattels, to Defraud Creditors, c. 16 & 17 Car. 2, 
chap. 5. Concerning Extents upon Judgments, Statutes or Recogni- 
zances, where Part of the Lands Extendible are Omitted, &5c. and 
the 29 Car. 2. chap. 3. where Execution may be upon Lands held for 
One in Truſt, 01 when the Writ of Execution ſhall bind the Pro- 
perty of Goods, infra. e e 


ilaſt. 9 b. 3. © Fi. Fa. or Fieri Facias ſon the Words in the Writ Ood 
37% % Feert Facias de Bonis & Catallis, &c. See Meſtm. 2. chap. 18. fu 
2 Cro. 555, Pra, and the Catalogue of Writs, ſupra,) lies Againſt the & 

556.  Chattels of Him Againſt whom Judgment has been given for Debt 


5 Rep. 92,93- oods and 


or Damages. It alſo lies Againſt Executors or Adminiſtrators to be le- 
vied of the Teſtator's Goods. | See Of Scire facias, infra.] But by 
Fieri Facias The Sheriff cannot break open Doors to take the Goods, 

By the Seizure of the Goods, 'The Sheriff hath a Property in 
Them; and After the Debt Levied The Sheriff is Debtor to the 
This Writ is only Againſt the Goods and Chattels. By Vertue of 

it a Term for Tears may be Sold, as well as Any other Goods, and 
without an Enqueſt or Jury. Alſo Corn Growing may be Sold. And 


4g Rep. 96, the Sale ſhall take Effect, d tho' the Judgment is afterwards Rever- 


ſed; Elſe no One would Buy. But the Plaintiff ſhall be Reſtor'd to 


Authority is to ſell the Goods. Goods Pawn'd, or Goods of a Stran- 
ger, in the Poſſeſſion of the Defendant, 'T Rings annexed to the Free- 
hold, Goods bought Bond Fide Depending the Action, ſhall not be 


„ Dil Sher. Subject to the Execution. © The Sheriff, &c. at His Peril muſt 


60. Take Notice whoſe Goods They are. But If the Sheriff enquires 
by a Jury where the Property is lodg'd, and It is found that They are 
Be 3 Goods, when They are not, This will Excuſe the 
If You Levy only Part of the Debt on a Fieri Facias, You may 

3 have a Ca. Sa. or Capia Ad Satisfaciendum for the Reſidue. 
r2Inf,s, f If the Defendant is a Beneficed Clerk, and the Sheriff Returns 
472,627. Oyod eft Clericus Beneficiatus, &c. A Writ goes to the Biſhop of the 
fo Abr. Dioceſs to Levy the Debt and Damage De Bonis Eocleſiaſticis; who 
thereupon ſends forth a Sequeſtration of the Profits of the Clerk s Be- 
nefice directed to the Church-wardens, &c. to Gather up the ſame; 
and to pay Them Over to Him that Had the Judgment, till the 
Debt is paid. But This Writ of Sequeſtration muſt be Renew'd 9 77 
e | | | erm; 


2 


Chap. 44 Lauf England 


9 — 


the Plalatiff to ſavoyre 
| 109% for. 918 2019 er 05 
Fenn e n 30 ien 2113 %% 07 ot: Anett d. so: n 
Note, £ That there is an Execution on Body, Lands and Gbodr 5 Finch 47, 
upon Statute -M. erchant; Staple, or Recoguigance in the Nature of a ?7'8 8 
statute-Staple. The Manner of this Execution is Directed by the 2 Inſt. 678. 
11 Ed. 1. 13 Ed. 1. 27 Ed. 3. chup. 22. 23 H. 8. rhap. oo. 
See Of Payment of Rent, Book 2. chap. 2. Of a Redognisunce; 
Book 2. chap. 3. Of Action of Debt, ante, where One may Have 
Execution upon a Recognizance after the Finſt Day of Failure, with+ 
out Staying till All the Days ate paſs d. best e e 


— 


erm; and the 'Biſhop»:Uſually/ takes Bond of 
mn K & bar 42Y N 


> tir 449-1 
- S243 T4 4 


FL. 
# 0 ” i 
— ae "I" way . 1 & Lb... : 
SOT 619301:5$153 30 ois 


| „ een 
2 the 1 Jac. 1. chap. 13. F One in Execution is Delivered By 


J the 29 Car. 2. chap. 3. Sheriffs may Deliver in Execution All 


Execution is Had upon a Statute,. udgment, & . ing 
| / 


> & * 
- % # 1 is 
Ca {BO -# 


1 


- 
* 
"= x 40. 


Recovered; which is done by the Delivery of a Bough of a Tree, 

Clod of the ſame Land, or of a Ring of a Door to give Poſſeſſion 

of a Houſe, (Sc. in the Name of Seifin. / 2. Habere Facias Poſſeſſo- 

nein, To put a Plaintiff in Actual Poſſeſſion of His Term again when 

He hath been ejected out of His Term, and Hath Recovered it By | 

Judgment in Ejectment. The Sheriff in Executing both theſe Writs, 

may break Open Doors, and Deliver Seiſin or Poſſeſſion thereof to the 

Plaintiff, For After Judgment It is not the Houſe of the Tenant or 
Defendant. [See Of the Sheriff, Book 1. chap. 2. n 

„oe the 29 Fliz. chap. 4. 3 Georg. chap. 15. For the Sheriffs Fees 

for Executin g Any Writ of Capias Ad Sati faciendum, Fieri Facias, 3 OY 

Elegit, Habere Facias Seifinam, Habere Facias Poſe fronem, c. 


1111 | Note, 
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A Nur, h That If Any of Theſe Writs, abe in Perſonal or Re 
477. 49, Anion are not can within a Year and a Day after the Judy. 
aft. 290. b. ment; then to revive the Judgment and to Obtain Execution, ther, 
| rae 41%" muſt be a: Writ of Scire Facias out of the ſame Court, where Juds- 
ment was given, to ſhew Cauſe why the Execution ſhould not be 
Awarded. ¶ See J/eftm. 2. chap. 45. and the Expoſition of it, 2 [oft 
469, 470, &c.] But If the Plaintiff ſueth out Any of them within 
the Y car, ble may Continue Them after the Year l He hath Exe. 
cution. If Judgment is Againſt a 'Teſtator, there muſt iſſue a Scire 
Facias. Againſt the Executor (tho within the Year) to ſhew Cauſe 
why Execution ſhould not be Awarded. 'The Like Againſt an Ad. 
er wen, of an Inteſtate. And fo on the Plaintiiff's Part, If Heir, 
Executor or Adminiſtrator ; becauſe the Perſon is Altered. If One 
| Recovers. Againſt a Feme-Sole, and She is married within the 
Fear and Day, A Scire Facias. muſt G0 — the Husdand to 
| wT es Oc. 


37 he 4 & 5 fa. Aa i. Bay pmient | 15 4 Good Pha in Ber wa 
Sire facias. upon a e for. er. 


Ik You procted. not Upon the Sire Facias, An Adlon may be 
brought upon the Judgment. . 
"Where the Plaintiff hath Obtain'd Judgment Againſt the Defendant | 
in an Action where Special Bail hath been Given, The Plaintiff may 
take the Defendant in Execution, or Proſecute His Ball. 
it. gos. A Defendant cannot i Plead to Any of Theſe Writs of Executions 1 

210 pen b. But if He hath Any Matter ſince the Judgment to Diſcharge Him of 

Execution, He may Have an Auditd Qyerela; or Plead in Bar of 
| Execution to a Scire facias; as a Releaſe of All Actions or Exect- 

7 bor” 13 Gc. 

8 . Againſt tho King in a Petition, He 1s Preſently out 

of Poſſe wy 


1. Roll. Abr. k In Court-Barons Execution is only By Diſtreſs and Impounding 


: _ _ till the Party is ſatisfied. 4 
„„ In all Caſes, where the Defendant cannot be taken, or hath no 


Land or Goods tõ pay the Debt, c. He may be Outlaw'd after 
Judgment in the Cmmon Pleas ; and when a Suit is Commenc'd by 

Original in the King's Bench, or is removed into that Court by Writ 
of Error out of the Commoy Plear, TW Defendant too day be C Out- : 
law's after Jae. | 


Of Writs in XI E Any One bath Juſt Cauſe 50 50 a Againſt theſe Pro- 

: Ty of ccedings, He may Have Mrits in the Nature of 4ppeals to Reverſe 
eren, Them. This may be done By Writ of Error, Writ of Falſe Judg- 
ment, Writ of Aitaim, and Kadir uerela. 25 

!ENB2o.D. ' 1, A yis of Error lieth where One is Grieved by Any Error in 

15-20%». the Foundation, Proceedings, „E or 8 in Court 

7 Rep. 11,12. Of Record that Hath — 5 to hold Plea of Debt or Treſpats $ above 
by Rep. 39, 4OS. It muſt be Returnable in the K ins Bench; ® for No Writ of 

2 460. Error is Returnable in the Common Pleas. 


. I lies nor upon an Interlocutory Judgment. 


F. N. B 20 | | | 
2 | WW, 


—— — — nr - — 


By the 31 Ed. 3. Stat. 1. chap. 12. Erroneous Judgment in the 


Exchequer all be Examin'd before the Lord Chancellor and Tyea- 
ſurer, and ſome of the Fuſtices; and I, Any Error is Found, 7 hey 
_ By. the 27 Eliz. chap. 8. 31 Eliz. chap. 1. 16 Car. 2. chap. 21. 4 
Mrit of Error upon a fudgment in the King's Bench i, Returnable 
in the Exchequer-Chamber, chere the King is no Party. And the 
Canſe. M. Error fhall-be Henrd and Determin'd before the Lord Trea- 
ſurer, the" Fuſtices of the Common Pleas, and the Barons of the Ha- 
chequer; Except. Error Concerning the ' Juriſdiction of the King's 


Bench, &c. Upon Fudgment Afirmed or Reverſed, The Record ſhall 


be ſeint back to the King's Bench 10 proceed, and to Award Exect- 
JJ „ 
The Party Grieved may be Heard again by a further Writ Er 
ror in the Upper Houſe of Parliumem © © 


| Onere, If the Statute of the 27 Elis. extends to a Judgment in 


the King's Bench upon a Scire facias only? For It ſeems to be Ca- 


n No Writ of Error lies to Reverſe a J udgment in an Action On 


tam, Cc. in the Exchequer-Chamber, becauſe the King is Party; 


nor upon the Statute De Scaudalis Magnatu mn. 
** | ©: ,-Y . 2 ; 6 5 3 4 4 dd 3 7 
If in the Kings Bench The Proceedifigs are Commenced by. Origi- 


val Writ, The Writ of Error is Returnable Directly before the King 
and the Lords in Parliament. See the Order of it, Nich 48 2, 483.] 


There is alſo Another Writ of Error, which is when the Re- 


| Recordo Quod Coram Hobi, Refidet. It lies on a Judgment in the 
King's Bench, for Any Error in the Record, as want of an Original, 


c. or touching Matters of Fact, as Nonage, Death of the Party, 


c. Here is no need of Bringing a Writ of Error in Parliament to 
Reverſe the Judgment in this Court, if the Errors are only Matters 


of Fact; becauſe it may be brought in the ſame Court to Reverſe it. 


Error in Fact is not the Fault of the Judges, therefore It may be de- ; 
cided by Them. This may be done in the Common Pleas, in the 


ſame Term, without Writ. 


1 13 8 n 20 „ 31071 4 5 
Upon a Judgment Given in the King's Bench in Ireland, The Writ 


of Error ſhall be Sued and Return d in the King's Bench in Eugland. 


See the 6 Georg, chap. 5. So a Writ of Error miſt; be Return d up- 


4 


on a Judgment given in the Connties-Palatine.] - -',. JO Ae: 


nd WW . 4 


# 


When a Writ of Error is brought after Verdict, He that Brings the 
Writ muſt Find Sureties to Proſecute it. [See the 3 Fac. 1. chap. 8. 


13 Car. 2. Stat. 2. chap. 2. 17 Car. 2. chap. S.] 


[2 


By the 5 Georg. chap. 13. All Writs of Error, wherein there ſhall 
be any Variance from the Original Record, or Other Defect, may be | 


Amended by the Court, where ſuch Writs are Returnable. 
Mpere Any Verdict hath been given in Any Court of Record in 
England or Wales, The Judgment /hall not be Reverſed for any De- 


Jet in Form or Subſtance in Any Part of the Proceedings. 


| This Act not to extend to any Appeal of Felony, or to Proceſs on 


any Indiftment, Preſentment or Information. 


1 | See 


" 3 Cro. 142. 
1 Ventt. 49. 
cont, | 

1 Cro. 294, 


0 
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[Sce the 3 H. 7. chap. 10. 13 Car. 2. Stat. 2. chap. 2. 16 & 15 
Car. 2. chap. 8. 8 8 9 V. z. chap. 10. 4 G 5 Ann. chap. 16. For Re. 
covery of Cofts upon Writs of Error for the Plaintiff or Defendant,] 

'Tho' a Judgment is Reverſed, yet the Plaintiff may Bring a New 
Action for the ſame Cauſe, . : 


By the 10 & 11 W. 3. chap. 14. No Fine or Common Recovery, 
nor any Judgment in any Real or Perſonal Action, ſball be Reverſd 
for Any Error therein unleſs the Writ of Error or Suit for Reverſin 
ſuch Fine, Recovery or Fudgment be Commenced and Proſeented with 
Eßett within twenty Tears. Saving the Right of Infants, Non 
JJ. EES. e 


. N Bj, 2. A Writ of P Falſe Judgment lieth for Palſe Judgment in a 
1 1 Court Not of Recorxelot. 5 e 


FN. B. 1b. 3, A Writ of Attaim lies againſt a Jury, and is to Examine Whe.- 
aft. 295. b. ther a Jury of Twelve Men gave a Falſe Verdict, or Contrary to E- 
vidence, in a Court of Record upon Iſſue joyn'd, that upon Convic- 
tion of the Jury the Judgment Following upon it may be Reverſed, 
[See Fiuch 434, 485, 486, 487, 488.] But this Writ of Attaint is al- 
moſt out of Uſe; and inſtead thereof Motions are ufually made for 
New Trials, when a Verdict is Againſt Evidence. [See the 11 . 7). 
TE. 44 t.. dT LTD 
F.N.B. 102. 4, r An Audita 8 lies where One being in Danger of Exe 
lat. 290.b. cution, or is Actually in Execution, may be Reliev'd upon Good 
Matter of Diſcharge, which hath happen'd ſince the Judgment. As 
if the Plaintiff after Judgment Releaſes to the Defendant All Exc- 
cutions, G&c. The Defendant is Driven to His Audita Onerela;: for 
Nie cannot Plead this Releaſe to Any of the Three Writs of Execu- 
1 8 N [See Audita Querela in the Catalogue of Mum, 
555 fuprd. . | . e | 3 „ 9 4] 


| Theſe are the General Parts of the Proceedings in Cioil Suits or 
* rlnſt.168.4. Cauſes, I ſhall only Add that * Forms of Writs, Declarations, Pleas, 
13 357, Iſſues, Judgments and Executions do much Contribute to the Right 
5 Rep. 93.94. Underſtanding of the Law, and the Reaſon of it; which therefore a 
Student muſt endeavour to be Acquainted with. TS 


TORI gn 


2 


o 
fe 9 1 — 2 „ . 2 
1 1 
e ne 


So. 4 


Of the Proceedings in Criminal Cauſes (viz.) Of the 
Bret: for the Arreſt or Outlawry of the 5 
of Bail, Indictments, Approvers, Appeals, Informa- 


* 


tions, Arraignment, Of the Behaviour of the Offender 


upon His Arraignment, Of Trial, Conviction and At- 


tainder, Judgment, - Forfeiture, Arreſt or Reverſal of 


Judgment, and Fallifying Attainders, Execution, Re- 
prieve, Reſtitution. | ed oor hana 


To ſhew the Proceedings in Criminal Cauſes, or Pleas of the 


Crown, It will be Neceſl: 
the Proceſs for the Arreſt or Outlu 


to Give a General Account of 


| the Zehaviour of the Offender upon His Arraignment, Of Trial, 


3 of the Criminal, Of Bail, 
| Indictments, Approvers, Appeals, Informations, Arraigument, Of 


 Convittion and Artainder, Fudgment, Forfeiture, Arreft or Rover- 


ſal of Judgment, and Fulſifying Attainders, Execution, Reprieve, 
I. The Proceſs is ſo call'd, becauſe It Proceedeth or Goeth forth 
upon former Matter, either Original or Judicial. 8 Proceſs largely 
taken is all the Proceedings in Real and Perſonal Actions, and Crimi- 


| nal Pleas. But if taken ſftrifily It is the Proceeding aftet the Origi- 


nal out of the Plea- Roll before Judgment. In this Senſe Pleas of the 


| Crown are not included; therefore I take it in the larger Meaning. 


. [See Of Writs, chap. . ante. EEE; 


An Arreſt is the Apprehending or Reſtraining of One's Perſon by 
* Proceſs in Execution of the Command of ſome Court or Officer of 


Juſtice, as J have ſaid before in the former Chapter Concerning Writs 


Of the Pro- 


ceſs for the 


Arreſt or 
Outlawry of 
the Criminal. 


5 8Rep 157, 


and Arreſt in Civil Cauſes. To 5 Arreſt All Perſons, Eccleſiaſtical 


or Lay, Men or Women, are 


bject in Criminal Caſes. [See Of 


5 Liberty, Book I, chap. I.] 'This Arreſt is the Beginning ? Impri- 


ſonment. But, 


by Magna Charta, chap. 19. or the 9 H. 3; chap. 29. No one ſhall 


be taken or Impriſou'd, or Diſſeiſed of his Freehol 

or Baniſhd his Country, or in Any Sort Deftroy's, or Condetuned at 

the King's Suit, or Before Any Judge whatſoever, unleſs by Lawful 
Judgment of His Peers, or According to the Lam of the Land. 


Let us Conſider the ſeveral Parts of this Chapter, © a> © 
| No One ſhall be Taken or Impriſor'd, i. e. Attach d, Arreſted or 
Reſtrained of His Liberty, but according to Law, either By Com- 
mand and Order of a Court of Record, or by Lawful Warrant, ot 
the Rings Walk. rf 7 ET or ret i 9s 3825 


„ Sc. or Outlaw'd, 


b vfaſt. 46; 
27, 101. 


3 Inſt, 209, 


or 


| 
| 
| 


614 5 An Infirure of the. l "Book IV. 


i3Inſt, 115, Ver. 


. 46, Or in any Fort Deftroy'd, i. e. K Forejudged. of lib mbs, 
m 2 Inſt. 9. Ulefs Zy Lacful Fudriment of His Peers.: "Ir is ſaid: Fude- 


Fu ; Inſt. 4 But this Clauſe is to bo underſtood When One Accuſed does Ap- 


Jo, 51, 282. Common Law; Statute-Law or e Cuſtom, of FE aud, or By due 


„ geſtion; as By the Writ De Vi Laicd Removenda Thoſe e that Reiff 


* 
o l ” 
2 * — 
. 4 : — , ——_— 
N 7 nme 1 nnn * » » a IE, þ —— * 


Or Yr Diſſes ſed of bis Freehold, Cc. i. e. His 1 or Te dem 
Goods or Chattels, ſhall not be ſeiſed into the King's Hands, or he 
ſhall not be Diſſeiſed of His Lands and Tenements, or be Diſpoſſeſſed 
of — Goods and Chattels, but according to the Law of the Land. 

\Qztlaw'd, i. g. put out of the Law, or Deprived of the Bene; 
fit 4 Law, but accordi ing ta the known Law of the Land. 

r Butiſh '4 Hir Country: but either By Authority of Parliament, 
or in Caſe of Abjuration for Felony by the Comion Law; where 
One 7705. an Oath beford the Corgher- to leavg,.the b e for 

Bur re bring r ounded on the Prix vileg ge of 1 Nu. 
r 


116. Cuary of the Church, or ch-yard, is \wholly ken Ado by 
| the 21 Jac. 1. chap. 28. [See the 51 Elis. CHAP. r. *.. Concerg Re- 
cuſams})\i1r 030d el, ili un mn 


48. Diſinherited, or put to Torture or Death, or by any Ways the it Pend 
1 Forteſcue to His Deſtruction, but according to Law. All 1 Torture, or Tor. 
cap. 22. ments, of Perſons accuſed are Againſt the Commom Laws: of Exg- 
3 Int. 35- Jad; neither can It be Warranted By. Any: Preſcription or Statute. | 
2 Inſt. 381. 

3 Rep. 46. But It is ſaid That Irons may be put upon Perſons: Im Impriſon'd for 


any Cauſe. .| See Meſt. 2. chap. 11. 7 FAC. 1. C dan 


ment, not Ferditt, 'becauſd the Lords of Parliament | are not 25 
but give their Judgment upon their Honour, {His Peers, i e His 


= + Inft.2g, Equals. ® For as every One of the Nobility (being a Lord of Par- 
% Lliament) is a Peer to All the Other Lords of Parliament, tho' they 


Aare of feveral Degrees; So. the Commons are Prers to One Another, 
tho diſtinguiſhed into Nnights, Eſquires, Gentlemen, - Yeomey. 


pear and Plead, and is willing to Have His Cauſe. Tried: by His 

Peers. Otherwiſe the Earns 23 dog by Copias, Outlawry, Cc. 

= the Law directs. | OE nei [7 51 Ro 70 ii TIC.) 

r 2 loſt. 4, Or According to the Law of the Land, 1. e. h According tr the 


Proceſs and Courſe of the Law. = 9111 10 l 51 722 ir ft Ao DIY 1 
Note, That theſe Wonds, dee to the Linh of the Band, do 
toſed to All the Procedent! Matters in this. Chapter of Magua Charta. 
And therefore in Every Brarick of it You muſt Aud Lal, By Lau- 
Jul Judgment of His Peers, ur Accor lig to J Law: o the Lind. 
[See the Petition of Right 1 Car. 1. cha ap. 3. A * Fa: 
Now Proceſs according to Law is o Two Sorts, '(ofs ) Before 
Preſentment or Indictment, and After Preſentment or Indictment. 
1. The Proceſs. Before Preſentment qrilnditmenty is a ca the 
King' s Mrit or By Narrani. 1 
:2Inſt 33 4 By the Kings Mrit, to ke one © without mms upon 10 Sog: 


Finch 340. may be forthwith Arreſted; By Ne Exeat Regnum, Perſons going 
Dalr.ch. 170: beyond Sea without Leave, yy be DP d and Arteſted n Sug 
4 IN 49 . geſtion, c. 0 
42 By Varrant, 21 Exproſe; or By Lives Expreſs) as Poon Thete 
deck been a Private Information, or à Witneſs has Depoſed, Againſt an 

Offender, He may be taken up by a Warrant from of the Privy Coun- 

il, a Secretary of State, or a Juſtice of Peace, and Committed to 

Priſon. By Law, as when a Private Perſon Arreſts and A pprehend $ 

I one 


_ reſto 


— 


g 8 2 2 * , "+ 4 - 


1 1 PEST,» tA dhe at 


ap. 5. Laws of England. 615 
one that He 2 to Have committed Treaſon or Felony, when 
Treaſon or Felony has been committed. Thus when Treaſon or 
Felony is committed, (for Treaſon or Felony muſt be done) and the 
Common Fame is That 4. is Guilty; or If a Great Quantity of 
Arms, or Stolen Goods, are found in His Cuſtody ; It is Lawful for 
Any One, that Suſpects 4. to be the Offender, To Apprehend Him. 
But whether the Suſpicion is Juſt or Lawful, 'The Judges will De- 
termine in an Action of Falſe Impriſonment, Habeas Corpus, c. A 
Private Perſon may Arreſt a Night-walker, and detain Him till 
Moming, That, if He can, He may make it appear, He is a, Per- 
ſon of Good Fame. A Private Perſon may Arreſt One that is like IE 
to break the Peace by an Aﬀray. But after the Affray is Ended, « Crompr. | 
An Offender cannot be Arreſted without an Expreſs Warrant. It is Jur. 179. 
Regularly true That no Private Perſon can of His Own Authority ar- H. F. C 9+ 
reſt Another for a Breach of the Peace after It is Over, as He may 
in Treaſon or Felony ; but It ſeems Reaſonable f that for Inferior * = Ind. 521. 
Offences, Scandalous and Prejudicial to the Publick, An Arreſt of the : — 
Offender by a Private Perſon ſhould be allow'd, after the Offence is 
Committed, in order to Bring Him before a Juſtice' of Peace. Ar- 
reſts are not only Alo d to Private Perſons, but oftentimes * Com- z loft 33. 
manded by the Law. For (as I before Hinted) Perſons Preſent at „ 1, 1 
the Committing of a Felony muſt uſe Their Endeavours to Appre- 2 fit. 72. 
hend the Offender, under Penalty of Fine and Imprifonment. [| See ; last. 17. 
the 3 H. 7. chap. 1. For the Amercing a Townſhip, when a Mur- 7 8 
derer Eſcapes.] Upon Hue and CY Every Man, by the Common © ' 
Law as well as by Statute, way and aft Arreſt the Perſon ſuſpeted, 
even tho! the Hue and Cry is Feign d. [See Of He and Cyy, Book 3. 
chap. 1. Tit. Robbery.) And ſo in Aid of an Officer, that hath an 
_ Expreſs Warrant or a Warrant by Law, every one muſt endeavour to 
Arreſt a Malefactor. In ſuch Caſes, a Private Perſon may break 
open 4 Houſe, if upon demand He cannot be admitted to take the 
Offender. But upon * Suſpicion a Private Perſon cannot break Open 4Iaft. 17, 
the Door of a Houſe, tho he may Enter if the Door is Open. If a 173 179 , 
| Juſtice of Peace makes a Warrant upon a bare Surmiſe, and by Ver- bo Fe . 
tue thereof One Breaks a Houſe to ſearch for a Felon, or Stoln 
Goods, (tho it is uſually. Practiſed) It is Againſt Magna Charta. 
[Sce Book 1. chap. 7. Tit. Juſtices of the Peace, in fine.] When a 
Felon is known or ſuſpected, A Juſtice of Peace may ſend His War- 
rant to the Conſtable to go along with the Party that gives the In- 
formation of the Felony, or that ſuſpects One to have Committed a 
1 970 to keep Peace in Apprehending the Felon; but It is the Ar- 
f the Party, who cannot break Open any Houſe to Arreſt the Fe- 
lon, except in Cafes aforeſaid, where He is Commanded by Law to 
* When One is Arrefted by a Private Perſon He muſt be BY to Pale. eh. 


PR” 7 ED 1 


- . 
ö A 
y — — —— + — — 


the Conſtable; but if the Conſtable cannot be found, to a Juſtice fi FC., 

of Peace. In the mean Time a Private Perſon may Detain the Of- 92, 93. 
fender or Perſon ſuſpected in a Houſe, in the Stocks or Cage, till 
He is Delivered to the Conſtable or Juſtictde. 

Note, That whatſoever a Private Perſon may Do, An Officer, as a 
Private Perſon; may alfo do, as a Juſtice of Peace, Conſtable, &'c. 
Thus a Conſtable without Proceſs may Impriſon a Perſon ſuſpected 

of Felony in a Houſe, Stocks or Cage, till He can bring 11 2 
3 250 8 a Juſtice 


\ 


(. 
F 
| 
| 
h 
| 
4 
| 
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F 2 Inſt. 166, 
1 | 


Warrant) may Break open 
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a Juſtice of Peace. And | moreover. the Cnſtahie (with ur without 
pen Doors to take an Offender, after Demand 
to be admitted, where Felony is Committed, or a Dangerous Wound 
Given. [See Of Petty Conſtable, Book 1. chap. 7. See the Statute of 


IWincheſter, or 13 Ed. 1. chap. 4. As to the Power of Bailiff of 


Towns and boy wana But this, I ſay, is not to be done by Vertue 
of his Warrant from the Juſtice. Indeed a Conſtable in ſuch Caſes 
hath greater Authority than a Private Perſon; and the Law takes 


an eſpecial Notice of Him; ſo that on that Account He differs from 
a Private Perſon ; but He cannot Juſtify an Arreſt for a Breach of 
the Peace out of His Preſence without a Warrant for ſo doing. 


The King cannot Arreſt any Man for Suſpicion of Treaſon or 
Felony, as Any of His Subjects may. Becauſe: If the King does 
Wrong, the Party could not have his Action. If the King commands 


me by Word of Mouth to Arreſt a Man, and accordingly I do Ar- 


reſt Him, He ſhall have His Action of falſe Impriſonment againſt Me; 
although It was done in the King's Preſence. The King cannot do it 


by any ſuch Extrajudicial Command; but muſt do it by Writ, or by 


. : H.P: C. 
- $0 1. 

2 Finch 355. 
Ingnſt. 31. 
9 A Capias out of the K. B. lieth againſt a Peer. b Here the Sheriff, 
or others in Aid of Him, may break Open Doors to take the Offen- 
der, if upon Demand They cannot be Admitted; for here the King's 


Order or Rule of ſome of His Courts of Juſtice, according to Lw. 
2. * After Preſentment or Indictment found in Treaſon or Felony, 


or on an Appeal of Death, The Firſt Proceſs is a Capids, directed to 
the Sheriff, to Take and Impriſon the Offender. . On an Indictment 


in 'Treaſon or Felony, an Appeal of Death, or Breach of the Peace, 


Writ contains a Vn Omittas propter aliquani, Libertatem. But if 


the Offender: cannot be taken, then an Exigem is awarded in Order 
to an Outlawry; which lies in all Indictments of Treaſon, Felony, 
Appeals of Felony. or Mayhem, and on all Returns of Reſcous, and 


alſo in all Indictments of Treſpaſs Vi & Aris, or any other Crime 
of a Higher Nature. [For the Cupias and Exigem Ses the q Ed. 3. 
LE: chap. 11. 25 Ed. 3. Stat. 5. chap. 14. 6 H. 6. chap. 1. 8 H. 6. chap. 10, 


10 H. 6. chap. 6. For the Addition of the Eſtate and Degree, My 
ſtery, Town or Place, and of the County of the Offender in Proceſs 


of Outlawry in Indictments and Appeals, See 1 H. 5. chap. 5. and 


2 Iuſt. 665, 666, 667, 668, 669, 670. See the 4 5 & M. 


chap. 22. for a Writ of Proclamation upon iſſuing any Exigemt in 


Criminal Matters according to the Form of the 31 Elia. chap. 3.] 


See Of Outlawry, . Chap. 4. ante, and Of Arr eft or Rewer / 41 of | 


EO Pudgment in Criminal Caſes, gra. 
Dalt. chap. * 
152 p. 529 


© Upon an Indictment on a Penal. Statute, or in Treſpaſs Vi 
Armis, or other Crimes of an Inferior, Nature, A Fenirèe Fucias is 


the Firſt Proceſs, (which is but a Summons to make the Party ap- 


| pear) and if the Party is Return'd ſufficient, 4. Diſtringas goeth 
Porth; and ſo a Diſtreſs Infinite till the Party Appears. But If the 


Sheriff Returns Nihil, then a Capias is to iſſue out Againſt the Of. 


fender: After that an Alias and Pluries, and then an Exigent and 
Outlawry. A Subpena goeth firſt out of the Crown- Office on a Cri- 


mina! formation, and then a Capias againſt Private Perſons, or Di- 


ſtringas againſt Aggregate Bodies, upon Non-Appearance. But for 


in Treſpaſs Vi & Armis. [Sce the 21 Fac. 1. chaps 4] 


the proper Proceſs on Informations on Penal Statutes,” It muſt be as 
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Theſe are the Common Proceſſes in Criminal Cauſes to make an 
Offender Appear. But Sometimes there are Special Proceſſes appoint- 
ed by Statutes; as upon 33 H. 8. chap. 10. For unlawful Games; 
Eliz. chap. 4. Againſt a Servant that runs away into Another 
County; 22 H. 8. chap. 5. Where Land in one County is Chargeable 
to Repair a Bridge in Another County; 5 Eliz. chap. 12. f. 8. Con- 
ceming Foreſtallers, G c. „ 3 1 
lt may not be improper to mention here a Proceſs to bring in an Of- 
fender, awarded by the Diſcretion of the Judges upon a Suggeſtion, or 
their own Knowledge, without Any Indictment, 5 A peal or Informa- 
tion, (vi2.) an Attachment ; which is uſually granted in Caſes of Abuſe 
and Contempt, eſpecially by the Courts in Neſtminſter- Hall, againſt 
Inferior Judges, Sheriffs, Bailifts of Liberties, Attornies, Jurors, &c. 

where They may proceed in a Summary Way by Interrogatories up- 
on Oath, or. of their own Knowledge, againſt a Perſon preſent in 

Court; or ſend the Attachment forth againſt One Abſent, upon a 
Complaint on Oath or Affidavit ; and Commit Him till He Anſwers 
A [See Hawkins's Pleas of the Crown, Book 2. 
| [fan Offender is taken upon Proceſs, He is preſently to be com 
mitted to the Common Gasl, [ See 5 H. 4. chap. 10. 23 H. 8. chap. WH 

| 11 & 121. z. chap. 19. 5 Ann. chap. 9. 6 Georg. chap. And 

Bool 2. chap: 7. Tit. Gaoler.] or elſe he is to be bound in a Recog- 
 nizance ſingly, or with Sureties and Bail, according to the Nature of 
the Offence, to Appear at a Day in Court, to Anſwer for His ſuppo- 
ſed Offence ; the Informer being likewiſe Bound to Proſecute, or to 
Give Evidence againſt Him, or Both to Proſecute and Give Evidence 
at the next General Gaol- Delivery or Quarter-Sefſions, &c. [See the 
I 90 2 Ph, 2 Mar. chap. 13. 2 3 Ph. & M. chap. 10. 10 G 11}. 3. 
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Ay the 3 Jac. 1. chap. 10. An Offender which is to be convey'd to 
Gaol ſhall bear all Charges, both of Himſelf and of Thoſe that con- 
vey Him thither. V He refuſes ſo to do, The Conftable of the Towns 
ſhip where He hath any Goods (being within the (ſame County) upon © 
a Warrant from a Fuſtice of the Peace may ſell ſo much thereof as. 

in the Diſcretion of the ſaid Fuſtice ſhall be thought ſuffcient to ſa- 
tiify the ſaid Charges the Appratſement to be made by the Neig h- 
bours, and the Overplus to be render d to the Offerider. © 
Vibe Offender hath no Goods to ſatisfy the Charges, the Conſtables, 

| Churchwardens,. &e, ſhall make a Tax upon Every Inhabitant to pay 
the ſaid Charges, & c. c e et er er Q 5 


4 While He is in Prifon, the Gaoler is. bound-to give Him Sal- 1. 


For the Examination of Felons; And Of the arrant and Mittimegs,. 
Book 1. chap. 7. Tit. Faftices of the Peace. See Alſo Of the Privy 
Council and Secretaries of State, chap. 1. ante. en ene 


11. When: the Offender Appears, er is Taken upon Proceſs, Ig OfBilin 
muſt be conſidered whether He ought to be Admitted- toad wind 


+2 


* « - 


3 


nance, and muſt not ſuffer Him to die for Want of it. ep. 67, 
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Therefore let us Enquire hat is Bail, ho may be Bailed, and By 
hoi. | | 2 

1. © Ball are Sureties taken, by a Perſon Authorized, That an 
Offender ſhall Appear at a Day, and Anſwer and be Juſtified by Lau. 
This Sort of Bail is Different from Bail in Civil Cauſes taken By She. 
riffs, Sc. [Sec Of Bail, chap. 4. ante.] Mainpernors, (Manucap- 
tores) are only Sureties that in Caſe the Criminal does not Appear 
(tho' he was never Arreſted or in Priſon) are to forfeit their Recog- 


nizances. But Bail is a Cuſtody ; for no Man is Bailed but He that 


is under an Arreſt, or in Priſon. Therefore the Bail may ſeize the 
Priſoner, if They ſuſpe& He will Fly, and carry Him before a Juſtice | 
to find New Sureties, or to be Committed in Diſcharge of the Bail. 

'The like may be done by the Juſtices in Caſe of Inſufficient Bail, 


No One is Bail'd but He that is Arreſted or in Priſon, But one may 
be mainpern'd that never was Arreſted or in Priſon. Hence it Ap- 
pcears that Every Bail is a Mainpriſe, but that every Mainpriſe is 


not Bail. The Bail onght to be Two Sureties at the leaſt. In fome Wi 


Caſes, as on a Habeas Corpus after a Commitment for Treaſon or 
Felony, the Practice in the K. B. is to regules Four, If It is Inſuf. 


cient, a 1 uſtice of Peace that took it is 


ineable by the Juſtices of 


SGaol Delivery, if the Criminal doth not Appear. Inſufficient Bail is 


where the Bail is not of Ability to pay the Sum in which 'They were 


bound. [See the 27 Ed. 1. chap. 3. De Finibus levatis.| There 
fore the Juſtices may Examine the Sureties upon Oath concerning 
Their Abilities in reſpect of Their Eſtates. [See the 1 & 2 Ph. G 


M. chap. 13.] Bail is either in a Certain Sum, as 40 J. each at leaſt, 


with the Criminal in Double the Sum; or Body for Body, in which 


Caſe, If the Offender does not Appear The Bail ſhall not be Execu- 


ted, but only Fined. But However The Principal is always bound 


in a certain Sum. [See the 1 J. & M. Sep. 1. chap. 2. againſt Ex- 


ce ſſive Bail. 


1 Iaſt. 42, 


This is the Deſcription of Bail in Criminal Caſes. 


21. As to the Perſons that may be Bailed ; It is allowed that By the 
f Common Lat All Perſons might be Admitted to Bail till 'They 
wers Convicted, almoſt in every Caſe. Upon Conviction The Offence 
does appear. W e Sy Ne: ANON 


Hy the Common Law Perſons were Bail'd By the Writs De Homine 
Replegiando and De Odio & Atia, directed to the Sheriff, who was 
to take Pledges for 'Them in his County-Court, except for the Death 


of a Man, or by the Command of the King, or His Juſtices, or for 
the Foreſt. [Sce the 1 Ed. 3. Stat. 1. chap. 8. 7 Rich. 2. chap. .] In 


Theſe Caſes The Sheriff was not to Intermeddle in His Court, but 
the Remedy was By Habeas Grp and ſo Theſe were Bail'd at 


Common Law in the Courts at 


eftminſter. But, 


1 5 By Weſt. i. chap. 15. or the 3 Ed. i. chap. 15. Perſons Outlaw d 


Thoſe that Have Abjured the Realm, Approvers, Such as are Taken 


uith the Manner, Priſon-Breakers, Thieves ny Defamd and 


Known, Appellees b ;y Provers during the Life "ſuch Provers, Houſc- 


| burners, Counterfeiters of the King's Seal or Coin, Excommunicated 
Perſons (taken upon the Certificate of the Biſhop) Manifeſt Offenders, | 


ET. 


3 


Traytors againft the King's Perſon, are not Repleviable by Common 
Mrit, or without Writ CO 
2 | | 8 4 * 
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Perſons Outlaw'd, and Thoſe that Have Abjured,  &c. b. An Out- lat. 187; 
law in | Felony: cannot be Bail d, becauſe He is Attainted in Law. 18. 
For the Intendment of the Law in Admitting Perſons to Bail is, be- f. Ce, 


not be ſaid when One is Attainted. But a Pe | 
lawry of Any Felony may appear in Perſon, and plead Miſnomer, or 
Alledge Error, in, Avoidance of the Outlawry, be it on Indictment or 
Appeal, and the King's Bench may Bail Him. Thus One cannot be 
Bail'd If He is Attainted by Verdict as well as By Outlawry. Out- 
law'd and Excommunicate Perſons ſeem to be put for Examples on- 
ly in the Statute; implying that All other Perſons under the /;&e 
_ Circumſtances are Excluded,  _ Er ĩ Tag, 
Approvers, | See infra.) Theſe Appear to be Guilty by Judgment, 
%%] ⁵ ⁰ ˙ . EE er, 7 
Such as are Taken with the Manner. For in This Caſe, Non 
Stat Indifferenter whether the Party is Guilty or no, being taken 
with the Manner or Mainer, i. e. with the Thing ſtoln as it were in 
JJ; tt io ae 11 W 
Thieves openly known and Notorious ; where there is plain Evidence 
Pri ſon- breaker. For It is Preſum'd that He that is Innocent will 
never Fly or Break Priſon. ee ee 
Perſons taken for Manifeſt Offences, under the Degree of Felony, 
but of a Dangerous Nature. Yet the Practice is otherwiſe. 
Theſe are under Violent Preſumptions of Guilt. 
Houſe-burners, Counterfeiters of the King's Seal or Coin and Tray- 
tors againſt the King's Perſon, are Excluſed the Benefit of Bail by 
Reaſon of the Heinouſneſs of their Crime. 


on Attainted by Out- P. 421, 422: 
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Replevy Them by the Common Writs De Homine Replegiando, 315. 
Writ of Mainprize, or De Odio & Atia, (which are aifulech or Ex 
Officio without Writ. [See the 28 Ed. 3. chap. 9. poſt. ! 


By the ſame Statute, Thoſe that are Indifted of Larceny By In- 
ir * taken before Sheriffs or Bailiffs by their Office ; or for ſome 
Tight Suſpicion ; or For Petty Larceny, not being before Guilty of 

other Larceny ; Acceſſary to Any Felony ; or Accuſed of Treſpaſs ; 
may be Let to Bail before the Sheriff by Good Sureties ; for which the 


But then Thoſe Indicted of Larceny ought to be of Good Repu- 


tation, and there ſhould be no ſtrong Preſumption that They are 
Guilty. 1 45 weſts taken before Sheriffs or Bailiffs, i. e. i Before 10 


Sheriffs in their Turns, or Lords in their c. [See the 1 Ed. 4. 
chap. 2. By which the Sheriff ſhall Deliver All Preſentments and In- 
dictments to the Juſtices of the Peace at the Next Seffions.] 
Tight Suſpicion; If They are of a good Character, and are not 
ſuſpected of Crimes expreſly excepted by the Statute. 3 
_ Petit Larceny ; it there is Any Colour of their being Not 
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tr r * All Acceſſories Before and After the Fact are Bailable, if there 
Due. ch. 168. are not very ſtrong Preſumptions of Guilt. Pyincipali fauſpeBed on. 
2, ly of Burglary and Robbery, tho Indicted, may be Baild. ¶ But See 
0 may Take Bail, infra, and the 31 Car. 2. chaps 2. 0. 21 // . 
.-- The Party getuſed of Treſpaſs, or in any Offence below Felony 
mamuſt be Baillable; unleſs ouſted by Statute, or unleſs Judgment be 
'H.P.C. Given. 1 For IF One hath been Indicted, Convicted, and Flath had 
J lat. 176, Jadgtmegt, He cannot be Balle. 
8 Theſe are ſuffielent Hints for the Expoſition of Meſtm. 1. chap. 15. 
which tho It telates only to Sheriffs, Ge. yet I find That the ſupe- 
| Hor Courts are often governed by it. 
= H.P. c. ® He that Hath Dangerouſly Hurt Another may Go under Bail 
Renz. , œ ↄ . . 
b. 4206. I8See the 29 Els. 8 5. H. 21. 31 Elis. chap. 10. $. 20. Where 
b Bail is not Required to Informations or Penal Statutes.]] 
In many Offences Bail is Expreſly Ouſted by Particular Statute; 
as well By WY. i: rhap. 77. e 


By the 23 H. 6. chap. 16. Sheriffs, &c. ſhall not Admit to Bail 
ſuch as are in Priſon by Condemnation, Execution, Capias Utla- 
gatum, Excommunicution, Surety of the Peace, or Committed hy 

the Special Command of Any Fuſtice, and Vagabonds Refuſing ty 


$237 1:54 73 


7 * 

. 
FT. 
* . 


© Bail is alſo taken away By Particular Sratuter From Uulicenſed 
Ale-houſe-keepers, From Perſons Arreſting in the Name of Another, 
 Bankrupts Refuſing to be Examined, Father and Mother of Baftirds 
not Performing Juſtice's Order, Collectors of Money for Repaiting 
Bridget, Conſtables, &c. neglecting their Duty, Killers of Deer and 
Cones, Dyers Convicted of Uſing Logwood, Engroſſers, Deſtroyers 
of Fb, reers, Poreftallets, Unqualify d Perſons Deſtroying the 
Game, Players at unlawful Games, Perſons Guilty of Frandaletit 
Conveyances, Hatters taking above TWo Apprentices, Deſtroyers of 
Hawks, Surveyors neglecting their Duty Coneerning the High,, 
Thoſe that Reſiſt a Diſtrainer for Seizing Horſes in Waggons or 
Carts Travelling for Hire, above the Number allow'd, Tan- kee pers 
ſelling at Unteaſonable Gain, Labourers going from Work before It 
is Finiſh'd, Abſenters from Muſters, Refuſers of the Oath of Alle: 
3 when Fender d, Perſons Guilty of Perjury in Any Court of 
Record, or of Perſuading and Procuring Soldiers to Deſert, Phyſici- 
an Committed by the College of Phyſicians in London, Refuſets 


to pay Rates to the Poor, where no Diſtreſs can be made, Overſeers } 


of the Poor refuſing to paſs Their Accounts, Cc. Depravers of the 
Common Prayer, ot. Diſturbers of Preachers, Recuſants, Incorrigi- 
ble Rogues, Deniers of the Chriſtian Religion, the Trinity or Inſpira- 
tion of the Scriptures, Unlicenſed Sehoolmaſters, Seamen quarrelling 
and Fighting in His Majeſty's Yards, Oc. upon Non Payment of Fine, 
_ Misbehaviour of Servants and ore Sheriffs neglecting Duty 
Concerning the Election of Knigh 


_ Horſes without Licence and of Live Sheep, Witches, T akers away of 
Women Unmarried, and under ſixteen Years of Age; Cc. Theſe Ha- 
zutes are partly mention d under their Particular Heads, and in their 


proper 


_ 


N 


nal... dt. 4 FRY 


9 


>. * 
* 
. 
. 
. 
* 


ö * 1 P ' . 3. - . 
5. 7d i 59 1 We 
. * 5 he . *.%, * 
f ö 8 r . 3 e 
& | Wes 1 
. - * 
„Honey | 4 
k I £ * N N 12 4 1 8 — 4 ol 
„ \ . hl 
CY | * 
| 1 2 EY: | 8 1 


proper Places. [But See Dalton, chap. 157. and. Nelſou's Juſtice, Gr. 
Note, That If an Offender is Committed to Priſon,” He- may be 

Removed By Writ of Habeas Cbrpur to the King's Bench; n which = «lag. 189. 

may Bail Him in all Caſes, unleſs Bail is Ouſted by a Particular 

Stagg 3 22 

3. To new J/ho may Take Bail, or Bail Offenders, Obſerve That 

Bail may be taken © by Vertue of a Mrit, or ex Offrio. By Mrit, . II. p. c. 

as By the Writ of Odio & Atia, Writ of Mainprize, [See ſupra] 103, 194: 

Homme Replegiando, Habeas Corpus, | See the 31 Car. 2. chap. 2. 

or the Haben Corpus Act, For Bail in Treaſon, Felony,” and in other 

Criminal Caſes ; the Subſtance of which hath been Repeated, Boot i. 

chap. 1.] Ex Officio, 1. By the Juſtices of the King's Bench, who 

may in an Original. Profecution by Indictment or Appeal before 

Them, (as upon an Indicment or Commitment Returned to Them 

by Habeas Corpus ot Certiorars) take Bail where Another Court can- 


— 
rere 4 * 
. 

. » 

* 
1 N 


— 


not, P as in Caſe of Murdet, Appeals of Death, [See 3 H. 7. chap. 1. ] v Staundf 18. 
or in Caſes prohibited by eff. 1. chap. 15. 4 For That Statute H- F. C. 98, 
beginning with Sheriffs, and other Inferior Officers, extends not to 2 tug 18g. 
Judges or any Superior Courts, who Have Liberty of Admitting to 136, 189. 
Bail by the Common Law. Nay, It is Affirm'd, That this Court 11 oY 
may (upon Good Cauſe) Admit Perſons to Bail that are Impriſon e 
by the King's Special Command, or by the Order of His Privy Conn- 
cil. [See Magna Charta, chap. 29. 25 Ed. 3. chap. 4. 28 Ed. 3. 
chap. 3. 42 Ed. 3. chap. 3. The Petition of Right, 3 Car. 1. chap. 1. 
16 Car. 1. _ 10. ] or by Order of either Houſe of Parliament, as 
if They maniteſtly exceed their Juriſdiction, &c. [Sed Opere and ſee 
Hawkins's' Pleas of the Crown; Book 2. chap. 15.] or By Order of 
Chancery in ſome Caſes, | Quere, and fee Ihid.] or By Order of In- 
ferior Courts. [See For the Power of Other Courts in Veſtminſter- 
Hall, 31 Car. 2. chap. 2.] 2. By Juſtices of Gao. Delivery, who 
may take Bail, where Juſtices of the Peace cannot take it; as * Dale. cb. 
of a Perſon Convict of Manſlaughter Se. Defendendo, or by Miſad- I PC, 
venture, or of a Perſon Convict of Manſlaughter That Hath a Par- uw; © © 
don to Plead. [See again the 31 Car. 2. chap. 2. Where For Treaſon 

or Felony, the King's Bench, Seſſions of Oyer and Terminer or Gaol . 
Delivery, may Bail, upon Prayer in Court, c. and Any Judge in 
other Caſes upon "Habeas Corpus.) 3. By  Fuftices of the Peace, c Date. ch. 
where They Have Cognizance of the Cauſe, mee. 25855 
- By the 3 H. 7. chap. 3. Two Fuftises of the Peace (1 Quo. ) have Coke of Bail 
Power to let to Bail Perſons. ſuſpetted of Felony, or others Bailable m,, 


by Law, until the next [xray ay or Gaol-Delivery; and there 
all certify the [ame, en Patnof ie lll. 
The Statute of the 1 Rich 3. chap. 3. which gave Power to One 
Juſtice of the Peace to Bail Priſoners, is Repealed. 
By the 1 & 2 Ph. & M. chap. 13. N 3 or Fuſtices of the 
Peace tan let Any to Bail, which are forbidden to be Build by Welt. 1. 
chap. 15. And none Arreſted for Manſlaughter or Felony, or a6 oi- 
. of got or Felony, being Bailable by Law, ſhall be let to 


Bail by Any Juſtices of the Peace, bur in Open Seſſions, or By Two 
Faſtires (1 -Quorum)-- at leaſt, 8 Preſent at the Time of 
% in Mriting with the Examina- 


tion 


 fuch Baihment ; which ſhall be \certi 
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An Inftitute of the Book IV. 


tion of the Priſoner taken before Bailment, at the Next General 
Gaol-Delivery, ander the Penalty of a Fine to be ſet on Then I) 
the Fuſtices of Gaol-Delivery. The Juſtices of Peace and Coroner, 
within the City of London and County of Middleſex, and in other 
Cities, &'c. may follow. their Cuſtoms, c. 1 1 0 


[cee more in the ſaid Statute, and the 2 & 3 Ph. & M. chap. 10. 
Whereby Perſons Accuſed of Manſlaughter and Felony, being FAR to 
Gaol for Want of Bail, are to be Examin'd, and the Accuſers to be 

Bound over, &c.] A 3 e 
t lat. 31. This Statute of the 1 & 2 Ph. & Mar. chap. 13. ſeems to Ad. 
Det. ch. 156. mit, That for Manſlaughter, and All Other Homicides, except Mur- 
der, or For Felonies, the Offender may be Bailed by Juſtices of the 


I. P. C. 99, 


n Peace. But In caſe of Manſlaughter, tho It be Se Defendendo, and 


It docs, appear ſo to the Juſtices, yet if the Party Accuſed Confeſſes 
the Fact upon Examination, or it is apparently Knows: that He Kill'd 
Another, They cannot Bail Him. [See Weſtm. 1. chap. 15. ſupra.) 
If It is Uncertain That He was the Slayer, and the Charge is 
but Manſlaughter, They may Bail Him; For the Act ſuppoſes 'That 

in ſome Caſe Manſlaughter is Bailable by Law. So in the Caſe of 


Felony. 


= 


| * Dale. ch. u After Indictment and Proceſs iſſued Saas E under Fe- 
w 


E984; lony, or in Caſe of Treſpaſs, Miſdemeanor, 


here Bail is not- pro- 

hibited by a Particular Statute) One may be Bailed By Two Juſtices 

of the Peace, whereof One to be of the Corum. Others ſay By 
One Juſtice. [See the 29 Eliz. chap. 5. Where One may appear 
without Bail upen a Penal Statut. 


 *2Inft. 191. * As to Refuſe Bail, where The Party ought to be Bail'd, is a 
H.P.C.97. Miſdemeanor, and Finable ; ſo to Admit Bail, when It - ought 


not to be Admitted, 'is puniſhable by the Juſtices.of Gaol-Delivery 
by Fine, or as a negligent Eſcape at Common Law; and is likewiſe 
puniſhable by ſeveral Statutes. | See Weſtm. 1. chap. 15. 27 Ed. 1. 
_ ny 445 Ed. 3. chap. 2. 16 2 Ph. & M. chap. 13. 31 Car. 2 
chap. 2. Sb eee ee e 


y Calt. cb. VI One is Brought Before a Juſtice, and It does | not appear That 
: on P. 4, a Felony is committed, He may Diſcharge Him; But If a Felony 
l. r. c g8. has been Committed, and the Party is Only ſuſpected, He muſt Bail 


ch.. 8 
i dhe 28 Ed f. dp 9, Wee e e ds, arnas & | 
way, and the Power to Admit to Bail upon Indiftments before 
Them. [See the 1 Ed. 4. chap. 2. ante. j 


ot lade. III. If any Court of Record Commits One for a Contempt done 
wens. in Court, They may Diſcharge Him by like Order at their Plea- 


* 3 Inſt. 209. ſure. But If One is Committed for Treaſon, Felony, or other 
HP. C 94 Crime, or Suſpicion thereof, He cannot be Diſcharged till He is In- 
dicted and Acquitted, or Jznoramus found, and He is Delivered By 
Proclamighinn. . 8 
And ſo It is If Any be Taken and Impriſoned by Lawful Warrant, 
or the King's Writ, He cannot be Diſcharged without Legal Pro- 
- cecding, but by the King only; tho One taken by the King's wow in 
In —— a Fri. 
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Laws of England. 


Chap. 5. 
a Private or Civil Action, may be Diſcharged and ſet at Liberty by 
the Plaintiff, even tho' in Execution. [But ſee the 31 Car. 2. chap. 2. 
the Habeas Corpus Act.) os % 
2 Now an Indittment or Endidtment (From Erveixwpe, To Accuſe) 1 Inft. 
is a Bill or Accuſation drawn up in Writing at the Suit of the King [26-Þ. , 
for ſome Offence, either Criminal or Penal, and Prefer'd to a Grand » pe "x" ow 
Jury of twelve Men or more, upon their Oaths, and Found by Them Baconay. 
before a Judge, having Power to puniſh the Offence, being Suffici- Nel. 8. 
ently Grounded to put the Offender upon Trial by a Petty Jury of 
twelve Men. The Proſecutor and His Witneſſes give Evidence to 
The Grand Fury upon their Oaths. The King's Counſel, as Proſecu- 
tors, may manage the Evidence in Private to the Grand Jury. 1 
b A Preſentment is That which the Grand Fury Find and Pre- * Init 739. 
ſent to the Court without any Indictment delivered to Them. This 
is afterwards Reduced into the Form of an Indictment. When An 
Offence is found by Jurors return'd to Inquire of that Particular Of- 
fence, It is call'd an Inquiſition. V 
cannot find that a Grand Juror ought to be a Freeholder. 
When the Grand Joy find the Bill of Indictment, They write on © Bicon's 
the Back of the Bill Billa Vera. But If They think It a Groundleſs 18. ot, 
Accuſation, They Endorſe Ignoramus; and then the Party is di 
charged without further Anſwer. Upon Allowance, or Finding the 
Bill by the Grand Jury, the Party is ſaid to be Indicted. For no 
one ſhall be Convict by Verdict, unleſs the Offence is found by twen- 
ty-four Men at the leaſt (ig.) By Twelve or above of the Grand 
| Fury endorſing Billa Vera upon the Bill of Indictment (for If twelve 
| Agree, Ty ſhall conclude the leſſer Number) and by Twelve (not 
more or leſs) of the Petty Jury upon Trial. The Grand Jury 
cannot find Billa Vera for Part, and Ignoramus for the Reſt. It muſt 
be the One or the Other for the Whoſ wee. 
Regularly The Grand Jury can Enquire of nothing but what 
ariſeth within the County for which they are Return'd. By Special 
Cnſtom Indictments of Offences Committed in One County may be 
taken in a Place out of it; as Indictments of Offences in Middle- 
ſex are by Cuſtom taken at the Seſſions-Hall at Newgate in Lon- 
don, as well for Middleſex as London. Yet the Trial muſt be by a 
J 050 of the proper County. [But See Of Trial By the Country, | 
JJ VV. 
4 A Grand Juror may be Challenged for Cauſe by One before He 43 cro. 134, 
M . guy % ũ ù ‚ mn, 
Ihe Grand Fury, or Thoſe Indictors ought not to be de Medi- 
etate Linguæ in Any Caſe, nor ought They to Have a Keeper, or be 
without Victuals, as in the Caſe of a Petty Fury © 
elf One of the Grand Jury is Outlaw'd, or Taken at the Nomi- *3 Iaſt. 32, 
nation of Another; It Avoids the whole Indictment. [See the 11 1 Roll. Abr. 
H. 4. chap. 9. 3 H. 8. chap. 12. If One of the Grand Jury diſcovers 79, 
to a Stranger the Evidence given to Him and the reſt of the Jurors, 
This is an Offence puniſhable by Fine and Impriſonment upon an 
Indictment, *' e IS So ti Ne 2 
In dictments may be of hg Treaſon, Petit Treaſon, -Felony, 
Treſpaſs, and All Sorts of Miſdemeanors or Pleas of the Crown; but 
of no Injuries of a Private Nature, unleſs they ſome way or other 
RO OE | is a concern 
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Ilhuũoſe againſt a Statute Law are Indictable. Where a, 


fo og the ſame Indictment, where the Offence doth wholly-ariſe-From 


173 e againſt Offenders) ought to be Certain to a General Intent, and muſt 


| Keyl 11 11, 12. ons 4 are. too Nice. e 


ny 4 "00 „Ton, on Place, and the ns. * rhe e ws” 


en. ?. C. But a k Miſtake. of the Place in laying the Offonee'is-wot materia! 
264. upon the Evidence, if Tas prove at ſome other Plans in the 19 


1 u 610- n not Lhe Addition as the Act requires, ok — 5 | 
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9 5 * concern the King and the, Publick. Olin by corn Ting "In 


bits an Act of a Publick Grievance, or Commands a. Tbing | * 7 

lick OConveniency, - An.Offender againſt ſuch a Statute is king es 

way of Indictment; as well as aþ the Suit of the Party Grioyed. «14. 
We muſt be at thè Suit of the King, and no Other. 
5 N 8 It is the Beſt way.to Joyn Several Offenders in the ſans. Grime 


the Joynt Act of All the Defendants. On ſuch an Indictment on 3 

apap; be,Fcquitted, and Others Convicted, 
ES eyery Indictment Theſe Things are Requiſte, | 
4 Rep. 44+ 85 x3 $ Indictments (being i in the 9 . of Declarations for 1 king 


Weſt. yg not bo ſupplied by Implication or Argument. Preciſe Certainty 3 


6 70. Every Intent is to be obſerves,” tho; the Law: will not * ONO e. 


79,80, #1. AY | 2 : 
1 27 2 1 HK 52 . 5 "a Tudieiment, GS fo fir forth the Chu 


22 * hen Name, Surname, aud Addition.of the Eſtate and A Fly: 


The Chriſtian Mia; and Surname. "= er 
But when the Name of one kill. is unknown, or Gene 0 ae 
24 Stolen from a Perſon that cannot be known, It is ſufficient to ſay 
One Unknown was kilhd by the Perſon Indicted, or that He Stole 
the Goods of One Unknown. And if there Is a Miſtake in Spelling 
of the Olfender 5 Name, If It Sounds like the true Name, It is Good. 
And It is Good If the Party is Indicted by Another Name, If the f 
Party is known by Both. A Miſnomer of 'the Defendant's Name of 
e Baptiſm: may be pleaded i in Abatement of an Indictment; but not of 
lis Surname, as in an Ax ppeal. The Inhabitants of a Pariſh, tho 


no perſon is ad Nam d, may be Indicted for not Repeiring . 
. the Highway fey. 
no, and Degree ; whether of the, Nobility, « or under the 
6's Sg ility. 5 Fs 
. A oſtery, i. e. WY Trade or "Occupation... - 28 05 


e Place of Abode, or The Dwelling Place of the perth In- : 


dicted, (doth: Toren and Cointy) is Expreſſy Requir d. If the Codrty 

Cs PO. is named in the Margin of the Indictment, It is well enough, i E 
751, cept in Caſes of Felony, where It muſt be always named in the 
5 Body of the Indictment. rn 
If no Tow is named, or FT Place has the Fact was 071 e; 

T The Indictment i is Void. [See- 9H. 5» chup. 1. 18 Hs. chaps, 12 


e Coun 109 3 
The Just ſaith That the: Indictment ſhall. Abats far hay of > A 
Tele Omiſſions by the Exception of the Party, For the u o. 


Peareth upon Proceſs and Pleads, taking no aden e there 
- ceptiong He hath loſt che Benefit of this Ad. * 
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Generally Tliere is the ſame Law Concerning Additions in In- 
nen and Appeals; tho in ſome Things Appeals requires more 
: z. m The Certainty of the Tie wherein the Offence is Done, as * + lat 
the certain Day and Near is to be Expreſſed. But The Crown is not 374. © 
pound to ſet down the very Day when Treaſon, Felony, Gc. was 41g. * 
Committed. The very Day need not to be prov'd upon Trial. [See 4 Rep. 41,42, 
. : | | Sac 33 — 4 3 Inſt. 230. 
Of Emdence, poſt. | {| | Ton E's. 1358 $f 29-6: Weſt's Symb 
In Caſes of Omi ſſion, It is not neceſſary to ſet Down the Day and Indie. g je. 
Year; as in an Indictment for not Scouring a Ditch, &c.  _ "4 Tp : 
4. The Nature of the Offence muſt be ſet forth, whether It be 
Treaſon, Felony, Treſpaſs, Penal Statute, &c. Sometimes You muſt 
uſe Special Words. n In Treaſon The Indictment muſt ſay: Prodito- *4 Rep. 39. 
rig, and conclude Contra Ligeantia ſue Debitum, in an Indictment 1, 1, 
of High Treaſon againſt the King's Perſon. | In Murder It muſt ſay Weſt'sSymb. 
Murdravit, for that is a Word of Art which implies Malice; If the f, e 
Killing was by a Blow with the Hand or by ſhooting, | You mult alſo 29% „ 
| ſay Percuſſit; not if it was by Poiſoning. [See Of Appeal, poſt. } In 7 Rep Cal 
' Burglary, . Burglariter or Burgulariter, or Burgalariter ; In Rape, in ovary 5 
Rapuit, not Carnaliter Cognovit ; In Felony and Mayhem, Felonicc 
only; but in Mayhem Felonice Mayhemanit ; In Larceny, Felonice 
_ Cepit, not Felonice Abduxit or Aſportavit, without Cepit. Things 
Living muſt be ſet down, as Horſe, Ox, Gc. Dead Things are to 
be call'd Bona & Catalla, but you muſt expreſs what Goods and 
Chattels. And In all theſe Caſes, and in Treſpaſſes, the Indictment 
ought to be Vi & Armis, and Conclude Contra Pacem. [But See 
37 H. 8. chap. 8. 4& 5 Ann. chap. 16.] In Offences Againſt the Peace 
only, as Conſpiracies, Deceits, c. theſe Words With Force and 
Arms are not Neceſſary. In a Forcible Entry The Words Mann © 
| forti amount to it. If the Offence is Created By a Statute, It „ ep. 46. 
muſt Conelude Contra Formam Statut, &c. The Recital of a Pub- 1 Ioft. gs b. 
lick Statute is not er but rather Dangerous; for a Miſrecital 
thereof will Spoil the Indictment. The Subſtance and Material 
Words in ſuch Statute muſt be ſet Down; concluding Contra For- 
, /// /// only droge - 
FJ. The P Value of the Thing by which Offences are Conmit- r Wespe 
ted muſt be Expreſſed. It ſcems neceſſary to Value Things Stobn, Symb. Ofin 
that It may Appear, whether It is Grand Larceny or Petit Larceny. f. 6. 
In Treſpaſs the Value may Aggravate the Offence. But Things Fe 
Naturæ ought not to be valued, If they were not in Parks or War- 
rens. If the Indictment is of Living Things, You muſt ſay Pyetii, 
Cc. If of Dead Things, you muſt ſay Ad FValentiam, c. ¶ Cuære 
the Difference.] But It is ſaid That One Dead Thing only muſt be 
Preis, , 7 od os ore) 
J An Indictment lies upon a Private Statute where no particular 
Penalty is Provided, and the Offender ſhall be Tried and Impriſon'd; 
if ſuch Statute concerns a Multitude of Perſons. But If It concerns 
One particular Perſon only, an Action on the Caſe doth lie, not an 


. 


4 8 Rep. C 


o 


Indictment. 


If there is an Indictment and Inquiſitiom againſt One for the ſame * Kely. 108. 
Offence, One found by the Coroper's Inqueſt,” and Another by the. 
Grand Jury, He may be tried on Both at the ſame Time. For if 

One is indicted for Murder, and Convicted of Manſlaughter, or Acſ- 
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An Inſtitute of the, Book IV. 


"0g Rep 45. County, ¶ Another Indictment may be Drawn for the ſame 
H.P. C244 whereby the Inſufficiency may be Cured, and the Indictment laid in 


Aiction, the Place where, the Number of the Jurors, the Day and 


C. 189. 
I Cro. 108, 


3 Cro. 465. 


Manual or Privy Signet) or For Miſpriſion of ſuch Treaſon, ſhall 


quitted, and at the ſame Time there is a Coroner's Inqueſt, He may | 
plead His former Conviction or Acquittal in Bar of the other, If an 
Ong 
Offence, 


Indictment is void for Inſufficiency, or if the Trial is in a 


Another County, tho' Judgment was given. 


By the Common Law the Court may Saſh any Indictment for any 
ſuch Inſufficiency in the Caption or Body of it, as will make the 
Judgment Erroneous. By Inſufficiency in the Caption I mean a De. 


fault in ſhewing before whoy the Indictment was taken, their uri. 


War when the Court was Holden, Oc. 


but if the Word is not Latin, or allow'd by Law as a Word of 


or Inſenſible, There if It is in a Point material, It makes the Indig- 
ment Inſufficient ; as Murdredum for Murdrum, Burgariter for 


0 Rep: 121 Falſe © Latin ſhall not Quaſh an Indictment. For tho' an Ori. 
bre ginal Writ or an Appeal may Abate for Falſe Latin, yet Judicial 
Writs, Fines or Indictments ſhall not, if the Word is Latin; 


Burglariter, &c. But nothing which may be rejected as Surplus ſhall 
vitiate an Indictment, {See Of the | Declaration, chap. 4. ante.) 


By the 7 W. 3. chap. 3. All Perſons Indifted of High Treaſon, 


(except For Counterfeiting the Coin, Great Seal, Privy Seal, Sign 


have a Copy of the whole Indifiment (But not the Names of the 


Witneſſes) Five Days at Leaſt before His Trial, to adviſe with Coun- 


ſel thereon, &c. [See 7 dun. chap. 21.) ooo. 
This Indietment muſt be Found within Three Nears after the 


tence Committed, Except in Treaſon for an Attempt of an 22 a 


on the Body of the King by Poiſon, or Otherenſe. 


\ No Indi dd neut for any of the Offences aforeſa 4 is 42 Duel, 


G. 


2201 Any Return thereon, ſhall be Quaſh'd on the Motion of the Priſo- 
ner, or His Counſel, for Miſeeriting, Falſe or Improper Latin, wnleſi 
Exception for the ſame be made by the Priſoner, or His Counſel, be- 

fore Evidence Given in Court. Nor ſhall 4 fuch Falſe or Impro 


per Latin, after Convittion, be Cauſe to Arre 


LY 


Fudgment ; tho Any 


 Fudement given upon ſuch Indictment, may be Reverſed upon a Writ 
Error, &c. [See more of this Statute Of Evidence to the Petty i 
Fury, infra.) Fn e Po RE „„ ö 


By the 10 & 11 IW. 3. chap. 23. No Clerk of Aſſiſe, The Clerk f 


the Peace, or other Perſon ſhall have more than 28. for Drawing an 
Iudictment againſt a Felon, upon Pain to forfeit 51. to the Party 
' Grieved, with full Cofts of Suit. If they Draw any Bill Defective, 
They ſhall make a New One without Fee, under the ſame Penalty. 


Sce the 5 & 6 M. & M. chap. 11. To Prevent Delays of the Pro 
ceedings at the Quarter Seſſions of the Peace by Removing Indict- 


Of Approvers. 
T2 TOR, 129; -- 


H P.C 192, 
193, 194, 
195,196,197, 
2 Iuſt. 6-9. 


ments by Certiorari into the King's Bench before Trial, G. 


x 


IV. u An Approver (Probator, Prover) is a Perſon Indicted of 
Treaſon or Felony, and in Priſon for the ſame, and not Diſabled to 
Accuſe, who upon His Arraignment before Any Plea loaded, and 


Ore 


.."Þ 
+ 


a me 4. FY — * 


—_ 


— 
Chap. 5. 


before Competent Judges, does Confeſs the Indictment, and takes a 
Corporal. Oath to Reveal all Treaſons and Felonies, that He know- 
eth of, and therefore Prays a Coroner to Enter His Appeal or Accu- 
ſation Againſt Thoſe that are Partners in the Crime contain'd in the 
Indictment. He is Sworn to Diſcover All Treaſons and Felonies; yet 
He is not an Approver in Law, but only of the Offence whereof He 
is Indicted. ¶ See the 28 Ed. 1. Stat. de Appellatis.] 

This Accuſation of Himſelf, and Oath, makes His Accuſation of 
Another of the ſame Crime to Amount to an Indictment; and If His 
Partners are Convicted, The King is to Pardon Him. [See the 
5 H. 4- chap. 2.] But It being in the Diſcretion of the Court to 
ſuffer One to be an Approver, This Method of late hath not been put 

in Practice. . TE is 4 8: 


2 


V. An * Appeal (From Appeller, To Accuſe, or from Appellor, Of Appeals. 
To Call) is an Accuſation of One Againſt Another to Attaint Him 5 hg 885 
of Felony by Words Ordain'd for it. This is always at the Suit of 7 
the Subject. / It is the Party's Private Action, proſecuting alſo for the » Lit. 116. 
Crown in reſpect of the Felony. The Appellant is call'd the Plain- Finch 310, 
tiff}, and the Appellee the Defendant — LY Th 1:5 h, 
lt may be brought in Three Caſes. 1. For a Wrong to One's An- 287. b. 
ceſtor, whoſe Heir Male He is, and that is only for the Death of His th 
Anceſtor. 2. f For Wrong to the Hucbamd; and This is to be proſe- © 
cuted by the Wife only for the Death of Her Husband. 3. For Wrong 
done to the Appellants Themſelves, as for Robbery, Rape, Mayhem. 

This laſt Sort of Appeal is Diſuſed, becauſe the Proceſs is more Nice 
and Chargeable than By Indicegmmennt. 1 
An Appeal of Death is of Two Sorts (vi2.) Of Murder and Of 
. Manſlaughter. And theſe muſt be brought By the Wife for the one 
Death of Her Husband, or By the Heir Male ſor the Death of His 
Anceſtor. An Appeal lieth not for a Killing Se Defendendo or By 


woe 


317, 384. 


muſt alfo be a Wife de Fatto (i. e.) in Poſſeſſion as well as in Right, H. P. C. 181. 
without Elopement, ( 9x.) Divorce, Cc. If She does not continue a 3 Nod. 157. 
Widow, but marries Before or Depending the Appeal, The Appeal 

is loſt. If ſhe Marries after Judgment, ſhe cannot have Execution; 
for the Loſs of a Husband is the Cauſe of the Appeal. A Husband 
cannot have an Appeal of the Death of His Wife, but the Heir only. 
The Heir muſt be Heir Male, tho' He Derives by a Female, * laſt. 25. 


Heir at the Time of the killing of His Anceſtor. If the Appeal is 282,83. 


Againſt the Heir as Guilty of the Killing, The next Heir Male ſhall 
Have the Appeal. If the Wife kills the Husband, The Heir ſhall 
Have the Appeal. But if the Perſon Kill d by a Stranger hath a Wife 
ſurviving, The Heir ſhall not Have it, tho She dies within the Year. 
And if The Heir Dies after the _ 2 the Anceſtor, Another 2 
eee ee e 5 - 
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Laws of England. 44 627 | 
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2 The Wife ought to be a Wife de Jure; and therefore One may * 1Iht.33b. | 
plead That ſhe was never lawfully Married to the Party Slain. She 31%, 6%, 


For no Female; except a Wife, can maintain an Appeal. And He 4 an 23 
muſt be Heir according to the Courſe of the Common Law, and HH. P. C. 187, 
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628 An Inſtitute of the Book IV. 


ſhall not Have the Appeal No One can bring an Appeal of Death of 
a Perſon attainted of 'Treaſon or Felony, except His Wife; becauſe 
ſuch a One has no Heir. Therefore If the Perſon kill'd had Two 
Sons at the Time of His Death, and the Elder is attainted of 'Treq. 
fon or Felony, neither of the Sons can have an Appeal. | 
a Inſt. 183, b An Appeal may be brought either By Original Vrit out of the 
10. 93, Chancery, or By Bill. B Bill, in the King's Bench, Before Ty. 
9 Rep. 119. ſtices of Gaol-Delivery, if the Appellee is in Priſon before Them, be- 
H P. C. 179, fore Commiſſioners of Oyer and Terminer, before Juſtices of Nik 
MY Prins, and before the Juſtices of the King's Bench, or Before the 
Sheriff and Coroner in the County-Court. But the Sheriff and Coro- 
ner can only Take and Enter the Appeal and Count, and proceed no 
further, It muſt be Removed by Certiorari into the King's Bench. 
2 [See 3 H. 7. chap. 1.] An Appeal may alſo be brought before the 
I laſt. 5,31, Conſtable and Marſhal, of a Felony done out of the Realm. © There 
HP.C 180, Can be no Appeal of Treaſon in Parliament; for It is ouſted by the 


By Magna Charta, or 9 H. 3. chap. 34. No Man ſhall be taken or 


 TImpriſon'd, upon the Appeal of a Woman, for the Death of Any other 
than Her Husband. ec ni 


y Welt. 1. or the 3 Ed. 1. chap. 14. The Acceſſory in 1 deal © 
hell not be Outlaw'd before the Principal is Attainted. [See : Faſt 
JJC. on ru e opt. 


By the Statute of Glouceſter, or the 6 Ed. 1. chap. 9. If the Appel- 
lor Declares the Deed, the Year, the Day, the Hour, the 'Time of 
the King, and the Town where the Fatt was done, and with what 
Weapon, the © 90g ſhall ftand, ſo that He ſue within a Year and a 
Day after the Fact. [See the 1 H. 5. chap. 5. and 2 Iuſt. 665, Cc.] 


let, OO . LO. . 
4 4 Inſt. 318. The Deed.— 4 Whether It was By Wound or bit hout Wound. 
If Jy a ound, Four Things are neceſlary to be ſet forth in the Ap- 

peal. 1. In what Part of the Body the Wound was given. 2. Of 
what Length and Depth, ſo that It may Appear to the Court that 
the Wound was Mortal. But If a Leg or Arm is Cut off, there the 
Length and Depth cannot be ſhewed. 3. That the Party Wounded 
Died of that Wound. 4. It muſt Appear that He died of that 
Wound within a Year and a Day after the Giving of the Wound. If 
without Wound, It is either By Weapon or without. By Weapon, as 
buy Blow, Bruiſing, & c. Without Weapon, as by Poyſoning, Drowning, 
Burning, Strangling, Oc. In both theſe Caſes The Circumſtances 
muſt be ſet forth TE en if: 
The Tear———4. e. The Year of the Reign of the King. 
The Day——'Fhe Natural Day containing twenty-four Hours. 
And therefore If the Fact was Done in the Night, You muſt ſay, In 

Sa Nocte Ejuſdem Diei. The Killing muſt be Alledged to be the Day 
2 laſt. 318. that One © Died, not the Day of the Wound or Blow. e 

3 Inft.53. __ 'The Hour, — * In the Count upon the Appeal one may ſay 4 
7 luft. 318. out Ten of the Clock, Oc. But You muſt not ſay About the Day, 
Year, or that the Wound or Blow was About Any Part of the Body. 
It is Difficult to alledge the True Hour, and not ſo of the Day 

Tear, or the Part of the Body. And Yet the Plaintiff in the Appeal 


Chap. 5. Laws of England. 629 
is not Bound to Prove the Preciſe Hour, or the Day, alledged. In 
Tadiftments the Hour needs not to be Alledged. Between the Hour, 
of Ten and Eleven is unintelligible, for there is no Time between 
the Sar ooets Gu 3 5 
The Time of the King — 8 This is Added notwithſtanding men- * » Inv. 125. 
tion was made of the 7ear before, wherein the Blow, &c. was Gi- 21% 319, 
ven; For here the Year, wherein Death enſued is to be ſhewn, That 
It may appear That He died of the Blow, &c. within the Year and 
Day. | Ne 1 f . 
The Town —— If the Murder or Homicide was in a Toer. Other- 
wiſe If out of a Town, the Place, if known out of any Town, muſt 
be alledg'd as known in ſuch a County. If the Fact was done in a 
City, The Pariſh muſt be alledged. But in the Country, If a Pariſh 
contains ſeveral Towns, Alledge it in a Town. [See the 2 & 3 
Ed. 6. chap. 24. Of Trial By the Country, poſt.} „ 
IVith what Neapon — h One certain Weapon muſt be alledged in * = Iaſt. 319. 
the Count, yet If it be proved in Evidence that the Wound was gi- N * 
ven with any other Weapon, The Offender ſhall be found Guilty. But 1 
upon ſuch a Count, or in an Indictment, It cannot be given in Evi- 
dence that the Party was Poiſon' d or Drown'd, &c. where no Weapon 
at all was uſed; It being Murder or Homicide of another Kind. [See 
Of Evidewes to the pee, 8 
Tbo' this Statute requireth that the Weapon be mention'd, It muſt 
be underſtood where One is killed with a Weapon. TE, 5 
So that He Sues within a Tear and a Day — i The Yar muſt a aft. 326. 
be Computed according to the Calendar, and not according to twen- 1108 a "RO 
ty eight Days to the Month; The Day is to be intended of the Na- 245. 
tural Day, and the whole Day is to be taken in. By Common Law 58. * 
| the Appeal was brought within a Year and a Day. 3}; cx 


ES 4 Inſt, 53. 
If the next Heir of the Dead is within Age, He muſt Bring His Ap- oa 
peal of Death with a Year and a Day, according to this Act. „ 
Alter the Fadi. —1. e. k After the Felony Committed By Homi- * 2 laſt. 320. 
cide, or By the Death; not after the Strobe or Wound. . 
. „% 8 7 Eee. S. P. C. 
By the 3 H. 7. chap. 1. An Indictment may be Tried without Stay- 63. 
ing for the Appeal. e | MT 3 
Altho The Principal or Acceſſary is Acquit within the Tear and 
Day, They ſhall be Remanded to Priſon, or Let to Bail, until the 
Near and Day is out. And whether They be Attainted or Acquitted, 
Jet the Wife or Next Heir of the Slain may within the Tear and 
Day 2 Benefit of the Clergy being not before Had) proſecute 
their Appeal Againſt Them, Any ſuch Attainder or Acquittal t- 
ODA ooo yen 7 e 5 . 


If there is an Indictment. and Appeal depending together, the ' 5 Rep 50. 
Judges ought to proceed firſt upon the Appeal, if the Proſecutor de- en. 
ſires it, and Proſecutes without Fraud. The Indictment may be pre- 
ker d to the Appeal, If the Court ſhall find that there is like to be a 
Faint Proſecution of the Appeal, in order to Acquit the Party. For 
the Acquittal upon a Faint Proſecution will Conclude the King. 
If the Murderer is Hoquitted upon the Indictment or Found Guilty 
and Pardon d by the King, Yet the Wife or Heir may Have an 7 
re 2 peal. 


Rd 


= — 


lat 6s. 
263.% ter d in Latin. The Count muſt be, That the Appellant appears i: 


e 7. One Standing e Mute in an Appeal of 


MEPs 4 
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= Rep. 4e, peal. m But if the Party is found Guilty of Manſlaughter, and Hath 


$7 4"; the Benefit of His Clergy, No Appeal lieth. It is ſaid 
Inft. 131, 5 o is 1atd to be Unrea. 
H.P, 0. 245. ſonable That the Ap i ſhould Heros preſently after the Sobre 
Ke!y-94107, tion, to prevent the Judgment and Execution in Manſlaughter, For 
If That fhonld be Admitted, then an Appeal might Prevent Juds- 
ment and Execution upon a Conviction of Murder, as well as Mar- 
ſlaughter. It is faid That a Verdict finding One guilty of Homicide 
Se Defendendo or an Indictment of Murder may be pleaded to an 
Appeal of the ſame Death, as it was at Common Law. For that the 
3 H. 7. chap. 1. mentions only Perſons Acquitted or Attainted, a; 

10 jet To Proſecution upon an Appeal. [See Of Pleas in Bar, 
A0 Appeal is to be Arraigned by the Counſel in Fench, but en- 
HpPäropri d Perſond; but the Appeal may be proſecuted by Attorney and 
95 ; and Defended by Attomey n ee : [See the 3 7 - 


® 
Weed 
Say 
d 


1 


- Yfurder hath the ſame Judg- 
ment as on an Inditment. . ES 


Sid. 323. P Evidence Given for or Againſt the Defendant in an Indictment, is 


no Evidence in an Appeal. ee . 
I One is Acquitted He ſhall have His Damages againſt the Appel- 
lant. [See Weſt. 2. or 13 Ed. 1. chap. 12. and the Expoſition there- 
V% VVV 
The Jury may Find the Defendant Guilty of Manſlaughter, or 
Not Guilty Generally, If In an Appeal of Murder the Defendant is 
Found Guilty of the Murder, Judgment is That He ſhall be Hang- 
ed; and the King cannot Pardon it. But if He is Acquitted upon the 
Appeal, He may be arraigned upon an Indictment at the King's Suit. 
[See Of Pardon and Judgment infra; And Danvers's Abridg. Tit. 
d JR 21617 Fe Pc IMO I 


| Of loform- VI. 4 There may be an Information for the King Againſt a Crimi- | 


tions. nal] as well as an Indictment, whereby a Pecuniary Mulct, or other 


2 Finch 330, 
Sho, 109, for Miſpriſion of Treaſon. [O. and See the 5 Georg. chap. 4. Con- 
119 cerning Bankrupts; for they may be convicted upon Indictment or 1 


Penalty, may be inflicted. It does not Lie for a Capital Crime, or 


= formation, and ſuffer as Felons without Clergy. 


* ” 


© Terms of An r Information for the King is the fame with the Declaration of 


the Low, v. 4 Common Perfon. It differs from an Indictment, in as much as That 


informs js to be found by the Oath of Twelve Men at leaft, and this is only 

| the Allegation of the Officer, (Fc. It is not always exhibited Dire&- 
ly by the King, or His Attorney General, or the Clerk of the Crown- 

_. Office (who is a Coroner, and an Attorney for the King, Cc.) but 
- ſometimes by a Common Perfon, who Informeth as well for the King 

as for Himſelf, upon ſome Penat Statute. This is Different from an 

Action on a Penal Statute. Therefore Remember That Informa- 

tions are of Two Kinds (viz.) At the Suit of the King only, and 


partly at the Suit of the King, and partly at the Suit of the Party; 


which is call'd an Information Qi tam. © e 
Information may be alſo for Offences and Miſdemeanors at Cn. 
107 Law; where the Offender is liable to pay a Fine to the King, 
rn P as 


4 


* 


W WY 


Chap 5. 


Laws of England. 


2. eV « — 
” U 
td PWT 1 * 2 
” 
„ 
' fl 
a pe 
77 0 
„ 


as for Batteries, Cheating, Reſcous, Scditious Words, Conſpiracies, 


LO 


Libelling, Riots, Extortion, Nuſances, Contempts, Cc. 

When the Clerk of the Crown exhibits an Information, Tt is Gene- 
rally by Order of Court. But when the Attorney General does it, 
It is Ex Officio. n 


By the 18 Eliz. chap. 5. Every Informer upon a Penal Statute 
ſhall exhibit His Suit in Proper Perſon, and Purſne the ſame by 
Himſelf, or His Attorney, By Way of Information or Original Jc- 
tion, and not otherwiſe, and ſhall have no Deputy.  ' 
A Note of the Time of Exhibiting the Infortnation ſhall be Taken, 
and from thenceforth It ſhall be accounted a Record; before which 
Time no Proceſs ſball iſſue out apo it. And upon Every ſuch Pro- 
_ ceſs the Informer's Name ſhall N yrſed, and alſo the Statute upon 
which the Information is Grounds 
No Informer ſhall Compounds Ht the Defendant before Anſwer, 
nor after Anſwer, but by Chi the Court, on Pain of the Pillo- 
ty and 101. &c. If He Diſcontinues or is Nonſuit, &c. the Court ſhall 
gioe tbe "Df enaant BR Omer A i BITS de 
© This Af ſhall not Reſtrain Officers who have lawfully uſed to exhi» „ | 
bit Informations; nor Informations * Statutes of Maintenance, bl 
Kc. as to the Parties Grieved, nor Perſons to whom Any Forfeiture is ” BK 
Given iu Certain. VVV 1 9 


No Suit by Bill or Plaint by a Party Grieved, ſuing upon a 
Clauſe relating to Himſelf only, is within this Statute. 
[See the 21 F 1. chap. 3. and the Expoſition thereof 3 Iuſt. 186, 1 

187. being a Statute * thoſe that Obtain Power to Diſpenſe — 

with Penal Laws, and the Forfeitures thereof. 1 

I see the 29 Elig. chap. 5. in Fine, where One may Appear to an 


Cr. 4306 
645. . 


Information upon a Penal Law by Attorney, without Bail. And the 
31 Elix. _ 10. How far the 29 Eliz. does extend. And ante. Al- ö 
ſo the 31 Eliz. chap. 5. 21 Fac. 1. chap. 4. where the Offence ſhal! l 
be laid in the proper Chunty, and again the 31 Elis. chap. 5. where L 
the Information ſhall be brought in Due Time, ante, chap. 4 See 
the 21 Fac. 1. chap. 28. For the Repeal of many Obſolete Statutes, 
whereby Informers did vex the People.) f 


By the 4 & 5 W. & M. chap. 18. The Clerk of the Crown-Office 
of the King's Bench ſhall not, without Expreſs Order in open Court, 
Flle Any Informations for T. reſpaſs, Battery, or Other Miſdemearors, 

before He Hath taken a Recognizance of 201. Penalty of the In- 
former to Proſecute with effect; and to Abide ſuch Order as the Court 
ſhall direct, and pay Cofts to the Defendant upon Failure of Proſecu- 
tion, unleſs the Fudge ſhall at the Trial in Open Court Certify - 

Record, That there was Reaſonable Canſe for ſuch Information. This 

Recognizance the Clerk of the Crown, or a Fuſtice of Peace of the 

Place, may Take; and the Clerk of the Crown ſhall enter the ſame 

por Record, and File a Memorandum in His Office for All Perſons 

to Refort to without Fee. "TE „% IF. 


v.23 a. r LOR Eon ors Be by * 


% 


This Act ſhall not Extend to any other Informations thay Thefe in 
the Name of His Majeſty's Coroner, or Attorney, commonly calid the 


So 


5) 


Maſter of the Crown-Office. 
IS 
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So that Informations by the Attorney General remain as they were 
If the Information is Tried at the Bar, The Defendant ſhall not 
have Coſts by this Statute; for the Judges here cannot make a Cer- 
tificate to Themſelves That there was Reaſonable Cauſe for ſuch 
Informatics i ee a ett y Oe os 
Sce the 9 Ann. 7 7 20. To make the Proceedings upon Informa- 
tions in the Nature of a 00 Marranto more ſpeedy and Effectual. 
I think Informations are never Quaſh'd for Inſufficiency, as Indict- 
ments may. [See the 9 Arr. chap. 20. f. 16.] A Prior Suit Depend- 
ing may be Pleaded to an Information on a Penal Statute: So may a 
Pardon, a Releaſe, a Recovery in g Former Suit. [See the 4 H. 7. 
kl chap. 20.] The General Iſſue bent Grilty, Nihil Debet, Cc. 
a [See the 21 Fac. 1. _ 4 on, upon Statutes, and 


". Fl 2 
* * * c WL * 1 9 4 
Chap. 4. Ante 
ö | 4&4 "REO 7 5d L 
where Actions mult be laid, c re.] 
8 
e 0 e 


= 2863. a. and to Plead a ſufficient Plea to the Indictment. The Priſoner is to 
miei. Hold up His Hand only in Treaſon and Felony; but this is only a 
1 Ceremony: If He owns that He is the Perſon, It is ſufficient without 
_ » Inſt. 315, it; and then upon His Arraignment His * Fetters are to be taken off; 
A 14.35, and He is to be treated with all the Tenderneſs imaginable: No 
Hl. P. G 212. Man is ſaid to be Arraign'd but at the Suit 'of the King, upon an 
Kely. 1b Indictment found againſt Him, or other Record, wherewith He is to 
1 be charg'd. We may Arraign an Aſſiſe or Appeal, But the Tenant 
1 or Appellee is not arraigned ; becauſe Theſe are at the Suits of the 
5. The Arraignment of a Criminal muſt be in Eugliſb. [See the 
1 30 Ed. z. chap. 15.] Appeals are faid not to be within this Statute; 
=: for they are to be Arraigned in French, and the Plea of the Defen- 
= dant is to be read in French. | Quære, The Reaſon of this Diffe- 
=  * 3 Inſt. 139, ® 2 the Principal is Acquitted, or Convict of Manſlaughter, or 
fl. F. C. 221, F % Defeudendo, or Before Attainder Hath His Clergy, or is Pardon d, 
or Dies, the Acceſſary ſhall not be Arraign'd. [But ſee the 1 An. 
chap. 9. 5 Ann. chap. 31. which are taken Notice of Book 3. chap. 2. 
Concerning Principal and Acceſſary ; where more Relating to the 
 Arraignment of Principal and Acceſſary is mention d. By theſe Sta- 
tutes The Antient Law Concerning Arraignment of Principal and Ac- 
| ceſſary is very much Alter d. [See Dalt. chap. 185. p. 515, 516, 
| 417 F or the Solemnity of the Arraigument and Trial of a Pri- 
| 2 ſoner. | + 55 ee e e TTY NO ng 


[ 3 VII. The Priſoner either Stands Mute, or Confeſſes the Fact, or 
= FC was lead upon His Arraignment. — ED hk OL 
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Chap. 4. Laws of England. 633 


1. If One Arraigned of Petit Treaſon or Felony ſtands Y Mate, or 8 Cg. 
Anſwers nothing at All, It ſhall be Enquir d whether He ſtands Mute t 77, 
on Purpoſe, or whether He is Dumb. If He Stands Mute out of H. p. C. x: 1 
Stubbornneſs, or if He Hath Cut out His Tongue, or He docs not . 
Plead + Dire&ly to the Fact, or does not put Himſelf upon a Trial wage 36, 37, 
by the Country, if a Commoner, or if a Peer By God and His Peers, 
ifter He has pleaded Not Guilty, He ſhall be put to the Penance. 

1 The Penance in Caſes of Petit Treaſon and Felony is the Pain * 3 Ioft. 21. 
Fort & Dure, with Forfeiture of Goods. ® But Befbre the Judg- 1 8 C. 226, 
ment paſſes The Court Orders His Thumbs to be tied together with Se N 
Whip-cord, and to be Drawn together by the whole Strength of Two ²ł 
Men, to Give the Criminal a Taſte of the Pain to be Endured, if 

e will not then Comply. This is the Practice at Newgate Seſſions. 

If He Continues Stubborn. The b Judgment of Pain Fort & Dure * 2 Iaſt. 178, 

is, by the Common Law, That the Man or Woman ſhall be Remand- {7% C 2, 

ed to Priſon, and laid there in ſome Low and Dark Room, where e 

They are to lie Naked on the Ground, with Hands and Legs Extend- 

ed; and there ſhall be laid upon their Bodies as much Weight ass 

They can bear, and more, till they are Dead. This Puniſhment © 1 laſt 39 a. 
ſome Have Endured, becauſe It Works no Attainder, or Forfeiture ” 
of Lands, or Corruption of Blood. d In an Appeal of Felony if the * 2 laſt. 17, 
Priſoner ſtands Mute, He ſhall have Judgment to be preſs'd, as upon Nep. 72; 
an Indictment. And this is by the Common Law. But upon Stand- Centre. 

ing Mute obſtinately in Caſe of High Treaſon, The Criminal ſhall H- F. © 226. 

Have ſuch Judgment, as if He had been Convicted by Confeſſion or 
1 * Meſt. 1. chap. 12. and the Expoſition thereof 2 Inſt. 
"7 This Statute does not extend to High Treaſon, the Higheſt Of- ilaſt. 391. . 

fence; nor to Petit Larceny, the Loweſt of All Felonies. For ſuch } 1 $54 

| Offenders ſhall have like Judgments, as if They had confeſſed their 

Crier; 6 VV e 
The 28 H. 8. chap. 15. allows the Pain Fort & Dure in Cale of 

8 * Piracy, where a Pirate ſtands Mute. Or Im eee 


By the 33 H. 8. chap. 12. (entitled, The Bill for the Houſhold) 
Traitorc, Flons, &c. ftanding Mute _ their Arraignment within 
the King's Palace, ſhall be Deemed Guilty of the Offence; of: which 
„%% Rs a ata 


I see the 3 & 4 V. & M. chap. 9. 1 Ann. chap. g. In what Caſes a 
Priſoner ſtanding Mute loſeth Clergy, which He had at Common 
| Law, and conſequently ſhall in thoſe Caſes undergo the Puniſhment —« 
of Pain Fort & Dure.] s Qpere, What ſhall be done with the * 2 Taft 178. 
Priſoner, if He peremptorily Challenges above Twenty Jurors; whe- Key. 16. 

ther the Challenge ſhall be Over-ruled, or the Priſoner Hang'd, or H. 5. C. 226, 
Preſſed to Death? [See of Challenge, Not.! 8 

2. If the Priſoner Comfe ſſes the Fact, the Court has Nothing more 
to do than to Proceed to * Judgment againſt Him. The Confeſſion 


—— 


Mien oft Nihil Dicere, & Inſuſfcienter Dicere. 2 Inſt. 178. 
* Confeſſus in Fudicio pro Fudicato Habetur, 11 Rep. 30. 4 Inſt. 66. 
m Confitente mitins eſt gendum. Ibid. . 5 N 


—— 
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v Kely. 11. may be receiv 4d. and h yet the Plea of Not Guilty may be with 
_ tho Recorded. But there is a Confeſſion indirectly made or 
mplied, as well as Day or Expreſs. An Indirect or Implied Con- 
fn ion is where the Defendant, in a Caſe not Capital, doth not Dj. 
realy own Himſelf Guilty, but will own His Guilt, and ſubmit to a 
Small Fine, rather then contend. In which Caſe, if the Court thinks 
fit, They may in Diſcretion accept of ſuch Submiſſion to the King', 
a Mercy. By which i Indire& Confeſſion the Defendant ſhall not he 
3 „ barr 4 to lead Not Guilty to an Action for the ſame Fact, as He 
Trials per will be where He diretly 1 — 51 exprefly Confeſſes the Indiament, | [See 
nn och Of Judgment, infra.|- 

Law, v. Bat 3. If the Priſoner k Pleads upon His Arraignment, He KATY 1 
"Hy C8 Pleads Santtuary, the Benefit of the Clergy, Demurs to the Indid- 
. * 058 Pleads in Abatement or. in Bar, or He Pleads the General 
wee: 
2 1 7 The Plea of Sanftuary with Abjuration. | is Taken away by the 

Fac. 1. chap. 28. as before Obſerved. ¶ See the Expolition of 


| 
Ss : 5 Charta, chap. 29. apr the 32 H. 8. chap. 1 2. and Anme. 
1 

i 


S P. Cr. Book 2. chap. 40 
2. Or He Pleads the Berufe of che Clergy. But the Uſe is not to 
put the Offender to Pray the Benefit of the Clergy till He has il 
; wiſe Pleaded. [See Of the Benefit of the Clergy, Book 3. ch 
where the Particular Offences are ſet down, in which the Bene & 
| WY the Clergy is Allow'd, and where ouſted by Act of Parliament.] 
" a 'S.P.C 150. z. A 1 Demurrer is when the Criminal Joyns iſſue upon a Point of 
E H.P. 65g Law in an Indictment, allowing the Fact to be True, as laid in 


the Indictment or Appeal. If the Indictment, or Appeal, proves to | 
be Good in Law, in the Opinion of the Judges, They proceed to | 
Judgment and Execution, as if the Party had been Convicted by | 
| Confellion or Verdict. For He ſhall not be put under the Puin Fort 
0 e Dare, tho by His Demurrer He refuſes to put Himſelf upon the 
i P Enqueſt according to the Letter; yet He is out of the Reaſn of of the 
'Y 33 Tas, becauſe a Demurrer is Allow'd to be Tried by the Fuages, and 
not b the Enqueſt. [See again Meſt. 1. chap. 12.) 
In Abatement, as that there is a Miſnomer in His Chriſtian or 
= = Surnameé. If the Priſoner Pleads Mifnomer of His Surname to an 
EP: Appeal, It goes in Abatement. But in Caſe of an Indictment, He 
| ſhall be put to Anſwer to the Treaſon or Felony. Miſnomer in the 
1 Chriſtian Name goes in Abatement to an Indictment: But then the 
| 1 Priſoner muſt give His True Name, and By. That Name He: my] be 
1 © forthwith Indifted, 
5. Or He Pleads in Bar; as aer Acquit, Auterfoits cui I 
beide Judgment, Auterfoits Attaint, or a Pardon. 
„SPC reg. 1, m Auterfoits Acquit, i. e. That He was heretofore Acquitted of 
| fu . 2 8. „ the ſame Treaſon or Felony. For One ſhall not be brought into 
| OY Danger of His Life for the ime Offence, :more than Once. n In an 
| —— 1 213, Appeal of Death Auterfoits Acquit upon an Tndiftment of the ſame 
'= | Rep. 44,45. Death, is no Bar. [See 3 H. 7. chap. 1.] - But Auterfoits Acquit in 
4 = -- mt Appeal, is a Good Bar to an Indictment, unleſs the Appeal was 
Erroneous in Subſtance or By a Wrong Perſon. It is no Good Plea 
; upon a Void Indictment, when Indicted again; nor if One is Heretofore 
[ er 26. Acquit as ® Principal can it be a Bar to ae in n 
0 3 4 


—_—_——Jwv___ 


Chap. J. Laws of England. _ 635 


. A 


-Jeceſſary After the Fact. p If It is Found in an Indictment or Appeal * 4 Rep. 45, 


of Death, 'That One Kill'd Another in His own Defence, He is Ac- 77 . 
quitted of the Felony for Ever. 4 One Acquitted of Burglary and 214. ” 
Stealing the Goods of One Man, may be Indicted for Felony for Kely 30. 
Stealing the Goods of Another out of the ſame HouſmeQ. 
22. Anterfoits Conuitt before Judgment, 7. e. That He was Hereto- 

fore Convicted. * Auterfoits Convitt by Confeſſion or Verdict of *« ; oft. 274 
| Manſlaughter in an Indictment is a Bar in an Appeal of Murder, if + Rep: 4, 
the Perſon ſo Convicted is admitted to His Clergy, or at leaſt hath fil F C. 72 


pray d it, tho not call'd to Judgment. [See the 3 H. 7: chap. 1.] A Kely. go, g;, 


Conviction of Manſlaughter in an Appeal of Death may be Pleaded 9+ © 55 
in Bar of a ſubſequent Indictment for the ſame Death. F 
A Conviction on an Indictment of Felony may be pleaded to an In- 
dictment for the ſame Felony. But A4uterfoits Convidt upon an In- 
dictment in this, and the like Caſes, is ſaid to be no Plea in Bar, 
where One is notcall'd to Judgment; as Conviction of Manſlaughter 
upon an Indictment of Murder is to an Appeal for the ſame Death, 
without being call'd to Judgment, if the Party Prays His Clerg y. The 
Difference is wholly Owing to the 3 H. 7. chap. 1. which leaves tho 
Benefit of the Clergy as It was at Common Law. [See the 8 Eliz. 
chap. 21 Elia. chap. 7. and of the Benefit of the Clergy, Book 3. 
cha...; %%% ST) IO A res, 
4 Auterfoits Attaint, i. e. Heretofore Attainted for the Same Of- 
fence, or For Another Offene. 


For the Same Offence ; This is a good Plea in a One r Sp „ 


from Anſwering again, tho the Record is Erroneous. If One is At- 3 If 212, 


7 


tainted by Oztlawry in Treaſon or F dea, the ſhall not Anſwer to a 6 Rep. 3. 


New Indictment, or Appeal, for the Treaſon or Felony for which He 

is Outlaw'd; if the Outlawry in Treaſon or Felony is not Void. For 
if One is already attainted, to what Purpoſe ſhall He be attainted a 
Second Time? | . CLE . 5 J ͤĩ 


"But in * an Appeal of Death at the Suit of the Party, Anterfairs Al. 15 Inf. 13. 
taint upon Indictment of the fame Death is no Plea : But in Caſe of H. P. C. 246, 


Indictment at the Suit of the King, Auterfoit Attuint is a Good Plea. 

 Heretofore Attainted of Murder is a Good Plea to an Indictment, c. 

of Petit Tyeaſon of the ſame Death. So if One is Attainted of Man- 
faughter, It is a Good Bar to an Indictment of Murder, and e Con- 

dee . / é ⅛bꝗwãè ß 7]ʃ³Ü1 . oo 
Por Another Offence. u If One is Attainted of Treaſon, He cannot * 3 Inft. 213. 
be afterwards attainted of a Former Treaſon.  Auterfoits Attaint of 


One Felony is a Bar to an Arraignment of Another Felony; *One In- *H.P.C. 248. 


dicted of a Robbery by one of the Perſons Robbed, and Attainted 
thereon,” may again be Indicted by Another Perſon robbed at the ſame 
Time; becauſe by the 21 H. 8. chap. 11. The Party ſhall Have Re- 


ſtitution of His Money or Goods. If One is Attainted of Y Petty Lar- 7 3 Int. 213. 


ceny, He may be afterwards Attainted of Felony, for which He may 
Have Judgment of Death; becauſe It is a Higher Offence, and It is 
to Have Another Judgment. If One is adjudged to the Penance Pain 
Fort & Dure, Vet He may be impeach'd' for Any former Felony, be- 
cauſe the Judgment of Penance was not given for the Felony, but for 
Contumacy. 2 Beſides the Penance is no Attainder. W 
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5 EI. P. C. 251. is neither Indicted. or Attainted, A Pardon of All Felonics in Ge 
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5 An Laſtituie of the 


_ Book Iv 


— — * * 


5 What J hawk ſaid of the Plea of vaſe PRIOR you Re fap 
. F. C. r06. poſe it not to be Reverſed for * Error; or that the Attainder at the 


BE goo Suit of the King cannot b be Pardon d with Reſpect to a Proſecution 


H. F. C. 247. upon an Appeal, (tho in all other Caſes the Plea is of the ſame 
4 105 197- Force as it was at Common Law,) or that One attainted of Felony 
mt > is not afterwards Indicted of High Treaſon Before or After His At. 
2 Inſt. 9. tainder; or that It muſt not be underſtood with a Relation to fevera] 
25 C. 212, Indictments of Larceny ſince the 21 H. 8. chap. 11. which entitle; 
every Proſecutor to a Reſtitutiom of His Goods, if the Offender is 
found Guilty, as before Hinted ; or that an Indictment for a TD 
is a Bar to an Indictment of Larceny for the ſame taking, &. For a 
Bar in an Action of an Inferior Nature will not Bar another that is of 
E Higher Nature. In all theſe C Caſes e Attaink is of no 

orce. a 


« 3 Inſt. 233. 4. One may Plead a e in i «A Pardon (Perdowatiy) 


8 ag 516, is a Work of Mercy whereby the King either before Conviction or 
H. P. C. 250. Attainder, or Afterwards, F er Any Crime, Offence; ;Puniſh; 
: Ys 122 ment, Execution, (5c. Pardons of 'Treaſon, Felony, Oc. come from 
1 Toft 274 b. tho King, [See the 27 H. S. chap. 24.] who By the Common La 


had Power to Pardon All Di; but this Power.1 is r by 
Statutes. [See infra) / _ 
A Pardon is either of Cour ſe or 'of Gr, MI 
Of Courſe and Right, as for a Perſon Convict of Elcminide. & De- 
E or By 8 =o an Indictment Or Appeal of 
Murder. [See 6 Ed. 1. _ 
Of Grace, where ſome Thin 2 are M ae * [Their Allowance 
by the Common Law' and by Statute. © By Common Lamm; as when 
They are Conditional, and not Abſolute, as enk ene 0 
5 een Ge. By Kalte, For, e it i Frag 


2 
1 n 


RET the 27 Ed. 3 . chap. . . Rank of Hey wat ain nl 6 
Fe Tg hehe and e e Hin gy maker it ruſe be an. 
priſe LA TIRICE et | l Fa 5 
By the 13 Rich. 24 Stat. 2. cho, ; FRY FA 3 of Murder, Rape 
or T (REI T he:Offence Committed: muft be ſpecified in the TOs 
 Otherwife it Mall a0. be Allow d. Lee 16 Rich. 2. chap. n 


br FO 


C 3 loft. RY dA General Pardon of All Ads Robberiey Occ to on 5 
185 366, dicted and Convicted of Murder, Robbety; Cc. is not Good, with- 


' 430. © out Recital of the Indictment and Conviction. For It ſhall be In- 
2 W aha tended that the King knew not of that Conviction. But if the Party 


ral (except « as in ache Statute os Rich. 2. err en ted, 
1s GE WALTERS; 1 ; M ö 47 VE «| FF : 
1105 \ * lol 

cs 5 & 6 W. & M. chas p. 13 Te Sratare of he 10 Ed.. 
chap. 2. Fur Finding Sureties for the Good Mania: upon a va 
of Felony, is Repeal d. 

Provided, That If Any binnen by” Parades is Pleaded for Any B. 
omi, the Fuſtices before 3 ſuch Pardon ſball be pleaded, may 4 
their Diſcretion commit ſuch Perſon till He enters into Recogni- 
 Sance, with Tuo ſufficient Sureties, for His Good Behaviour, for any 
Time not exceeding ſeven Years. - 

I ene 


Chap. 5. Laws of Kidd. 9 


= 
* 8 — a h "EY a 8 


Tyne err and Infants fa Find Two i ficient Sareties. on ty. 


See the 4 Gree, chap: 11, where the King may Pardon or Diſpent> 8 

with Tranſportation, and Allow of the Return of an Offender. © 
Pardons of Grace are either © General or Particulan. 1. General, * 3 10h, $31, 

either By Act of Parliament or By Charter of the King. A Genera] . 
pardon By Hd of Parliament muſt be taken Notice of by the Court, 292. 

If It is Abſolute, tho' the Party waives it, or does not Plead it! But 5 Rep. 49. 

If It Hath Exceptions of Offences or Perſons, The Court cannot take TP 79. 

Notice of it; neither can the Party habe Benefit thereof, 'unleſs He 

pleads That He is none of the Perſons Excepted. But commonly 

Advantage is Given to the Offender by the Act it ſelf without:Plea 


Cat Seal; tho' the Party may waive it, if He pleaſes. | But General _ 
Pardons are moſt commonly made by AR of Parliament; and of late 
Vears have very rarely come from the Crown. It ſhall always be t. 
ken moſt beneficially for the Subject, and moſt ſtrong againſt the 5 
King. A Pardon of All Miſpriſions, 'Treſpaſſes, Offences and Con- 


lar, ab at the Coronation,” or at Any other Time, of Any Offence; as 3 Jaſt. 233, 
alſo of any Exent lary Puniſhment. It needs not any Writ of Al- 
lowance, (91s.) That He has found Suroties. [See 5 & 6 M & M. 

ſupra. ' But It muſt be ſhewed under Seal. 

The h Acceptance of a Pardon is an Argument of Guilt; and He h 4 Rep. 41. 
that Pleads It Confeſſeth the Fac. f =o 235, 
Gloves are Due to the Judges on Allowance FI a Darden. 11 be np. 


p TR — a Pardon, He mi 1 it gere the J nabe where He i is Key: ug. 
| Indicted, % DN ORE TTELS 


: wir. F43- £5] 
Seeia Form of a enn or Particular Pardon, 3 Ioft. 2335 23 MY 
And _ 5 Georg, chap, I'S 7 1 $f chap. 29.] FD Oo ICY pat ey 


Let us now ſe theres The King Cannot Pardon. «rs 


Iti is Committed. ' P 196 Ws; 35. 


The King m Cannot Pardon the Defendant i in an Appeal of Death, Dav. 25. 


the Suit of the Party. But if in Appeal 

is Found Guilty of lanſlaughter, The King may Pardon the Burns © 
ing of the Hand; for That is Collateral, and by the Statute of the 
4H. 7. (hap. 1 1 +! 


Common Felonies, and not to High Treaſon. = WS * 
No Pardon of Felony ſhall be extended beyond the expreſs Words 731, 236, 7 
Therefore a Pardon of all Felonies is no Bar to Execution, if a Felon A5 240. 

is Attainted. And a Pardon of All Attainders, or of e does II. P. fo 4} 
not Pardon the Felony. 

If one is Outlaw'd, and the King pardons Him che Outlawry, and 
” = Goods. It i is void for the Goods, for He muſt have a Grant 
0 em. 


A Pardon of All F elonies does 1 not extend to Piracy: 


4 * 
* 
* 
: 


ing. The Charter of the King muſt be always f Pleaded under the * 1 lat 233. Ps 


tempts, will pardon any Cries which is not Capital. 2. 8 Phetiou- x lab ow 


k If One obtaineth a Pardon before Convidion, He ſhall Porfci k 5 Rep. 115, 


The King cannot Pardon an Offence that is Malum in 1 1 bofote | Finch 234, 


whether Attainted by Outlawry'or Judgment; for the Appeal is at „ 3.I{@. 237. 
| of Murder The Defendant ry 4 gg 


A Pardon of All „ Felonies extends only to Petit Treaſon and 1 Tot 8 a 


MOI or wt ten GIL Tr Tas” On Us RIA COR APE b 
2 0 ? ; 1 PR. 1 — 
3 * TI x 22 * 8 


= 


An inſtitute of the Book IV. 


A Charter of Pardon After Attainder in Treaſon or Felony docs 
not Reſtore the Blood. That muſt be By Parliament. [See Of Re- 


ftitution, infra.) 
z Inſt. 237, 
n. 00. Zance to keep the Peace before the Peace is Broken; nor an 7yfyr 


mers Part upon Any Penal Statute After the Action is brought by 


2 'The King cannot Pardon a Common Nuſance, nor a Recogni- 


Him, nor Damages Recovered ; nor where any Legal Intereſt is ye- 
ſted in the Subject. GS 


* 


When Sentence is Given in a Cauſe Pro Reformatione Morum, or 


the Plaintiff, tho the King may Pardon the O 


pro Salute Anime; in the Eceleſiaſtical Court, and Coſts Tax'd for 
fence (whether the Pro. 


_ ceedings are Ex Officio, or betwixt Party and Party, as for Defama- 


2 Roll. Abr. 


* | 
: entr. 194 · 
8 Rep. 69. 


which is Pardon d, Therefore a New Monition for Payment of Coſts Wl 


tion, Oc.) He cannot Pardon as to the P Coſts; becauſe a Particular 


Intereſt is veſted in the Plaintiff by Taxing the Coſts; which He hath 


a2 Right to, tho the Day of Payment of Them is aſlign'd after the 
_ Cro. 199. 


Date of the Pardon. But if One is Impriſon'd on a Writ of Excom- 
Municato Capiendo for Contumacy in not paying Coſts, and after. 
wards the King Pardons all Contempts, The Party ſhall be diſcharg'd 
of His Impriſonment; becauſe It is Grounded on the Contempt, 


- muſt iſſue forth, 


A Suppreſſion of Truth, or a Falſe Suggeſtion, doth avoid a Par- 


don. [See 27 Ed. 3. Stat. 1. _ 2.] For the King was not Right. 


ly Inform d. It is a General Rule, That where the King appears to 


| have been deceiv'd, His Grant is void. 


Jy the 12 & 13 W. 3. chap. 2. No Pardon under the Great Sel 


is pleadable to an Impeachment By the Houſe of Commons. ; 


Ihe King cannot by His Pardon reſtore a Si moniſt to His Church. 
[See 5 &6 Ed. 6. chap. 16. 31 Eliz. chap. 6.] nor a Corrupt Officer 
ny j Oo Fo CT TW. 
Divers Acts of Parliament. have Reſtrain d the King's Power of 


4 ; Inſt. 236. 


Granting Charters of Pardon in ſeveral Caſes. But It has been faid 


that the King may Diſpence with theſe Statutes by a Non Obſtante, 


be thoſe Statutes General or Special. 1 [But See 1 V. & NM. Sell. . 


: 4 Pardon may be Obtain d by Diſcovery. of Accomplices. See 
the 46 5 V. G M. chap. d. ooh 
very of Highway-men or Thoſe Guil 


11 V. z. chap. 23. For the Diſco- 
of Burglary, Houſe-breaking 


or Felony, not within the Benefit of the Clergy, in Stealing a Horſe, 
Money, Wares or Goods. 6 & 7 NV. z. chap. 17. For the Diſcovery 


of Accomplices in Counterfeiting or Clipping the Coin. 2 chap. 
31. For the Diſcovery of Thoſe Guilty of Burglary or the Felonious 
Breaking and Entring any Houſe in the Day-time. 6 Georg. chap. 21. 


For the Diſcovery of Accomplices in forcibly hindring, Beating or 
Wounding an Officer of the Cuſtoms in the Execution of His Office, 


Se Wy 15, 


c. 7 Georg. chap. . For Diſcoyery of Accomplices in Smugling 
— 


1 
— — 


— 
— — „ — 


_—_— 


* Non Poteſt Rex Gratiam Facere cum Injuria Aliorum, Btacton, Lib. 3. fol. 122. 
3 Inft, 236, 237. 


3 * 


* % a 


Abſence of the Priſoner. 6, In the Caſe of High Treaſon, All the 
Judgment is uſually Pardon'd, F 


hall be © Oatlatud by the Coroner. 


the Suit 


ble, 
Freeholders, as a Lord of Heland, France, ad fo It muſt b 
with a Son of a Duke, Marquis, 1 c. if He is no Lord of Par- 

liament. No Treaſon Committed in JreJand, by an Iriſpb Peer, is 

Triable in England; for He is to be tried by His Peers in Ireland. 
Ihe Queen being the King's, Conſort, and the Queen Dowager, 


| pal ts 


* Marqueſſes and Vicounteſſes are not named in this Act ; but they * Iaſt. 16. b. 


Eeery ſuch Peer takin 


4 4 0 
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r SY Hine Wor ny Der ry c 


Plea to the Fat?, Not Guilty. If You take Iſſue, the immediate 
Conſequence is a Trial. My Es 0 DIO 


IX. I have Deſcribed Before what is meant By Trial, [See Of Trial, Of Trial in 
chap. 4. ante.) Here in Criminal Caſes It is either By Peers, or By "> A 
the Country. © ; 5 . f 
1. The Trial of a l Peer of the Realm muſt be Por Pares, ala. 56 b. 


By His Peers. [See the Manner of this Trial in Stayrdford, Lib. 3. d. 0 


chap. 1. 3 Juſt, 28, 29, 30, 31.] The Method of Trial of a Peer dif- 3 Int. 28, 30. 


fers from the Trial of One under the Nobility. For, 1. There may 4 ft: 23. 


be twelve Peers or Above, to Ty the Fact. 2. The Trial may be 5, % 
in any County of England. 3. Th wan 
Trial. 4. Where a Peer is Arraigned of Treaſon or Felony, He can- 


e Peers are not Sworn upon the 


not Challenge Any of His Peers. 5. They Give their Verdict in the 


27% : x cept the A 
a Lord of Parliament does not Appear and cannot be Taken, He 


7 


„ 


. 2 * C 


He ſhall not be tried By His C 
u King upon an Indictment of High Treaſon, or Miſpriſion of the " 2 Intt. 48, 


ſame, Petit Treaſon, Murder or other Felony or Miſpriſion of Felo- a. 


ny. And Here He cannot waive His Trial by His Peers, and be 9 Rep. ze, 


at 


| Tried by th : Country. In the Ca E of Pr æinuuir e, OC. tho' It is at 112. . 
the of the King, He ſhall be tried by Freeholders. And fo in OED» 
an Appeal of Felony, at the Suit of the Party. And tho' One is No- Dyer 366. 


et if He is not a Lord of Parliament, He ſhall be Tried by 
d of 3 France, Cc. And fo It muſt be 


, 


hall be Tried, in Caſe of Treaſon, by their Peers. 


the 20 H. 6. chap. 9. Dutcheſſes, &c. for Treaſon or Felony 
tied by ſuch Peers as a Nobleman, Peer of the Realm. 


1 
's 
oe 
— 
. 
4 
* 


| ſhall be Tried by Their Peers. If a 1 Noble by Marriage, 
 Marries One under the Degree of Nobility, ſhe N 
Country; but not if Noble by Birtm. 


ſhall be Tried by the 


' 


y the 7 W. 3. chap. 9. Upon Trial of Any Peer or Peereſs for 
Treaſon, or Miſpriſion, The Peers who have a Right to Vote in 


Parliament ſhall be. ſummon'd twenty Days at leaft before the Trial, 
e ould n 1 W. & M. and alſo Sub- 


ſcribing and Repeating the Declaration mention d the 30 Car. 2. 


If the King | Pleaſes, A Peer indicted of N &c. may be Ar- 
raigned in the upper Houſe of Y Parliament ; and 


4 


d : . 
a Ws? { 


6. One may Plead the General Tſe. The General Iſſue © a "HP.C. 254. 


13 A 
Peers but only | at the Suit of the 3 Inſt. 31. 


en the Lords Spi- 11. C. 153. 
ritual muſt withdraw, and make their Proxies. [See Of * 3 


* 
— * o \ 
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* 2 Inſt. 50. 


Book 1. chap. 4. and Of the Court of the Lord High Steward, 
% SG COST - e O03” 
Lords in Parliament are not to Give Judgment againſt a 2 Com- 


moner for Treaſon or Felony. 


1 * 


2. Trial By the Country (Per Patriam) is a Trial By a Jury of 
twelve Men, call'd the Petty Fury. [See of the Grand Fury Tit. 
Of Indiftments, ante.] Now to Know the Law Concerning Pert 
Juries, It may be proper to Enquire In what Cuy the Tres ought 


to be Tried; and then what is the Proceſs Againſt the Petty Fury, 
Of Challenges to the Petty Jury; Of the Eoidence given to Them, 
and of Their Verdict. Almoſt ſuch a Method was Propoſed in the 


* 2 Rep. 93. 
6 Rep. 47. 
3 Inſt. 80, 
> | 


former Chapter Concerning the Way of Trial By a Jury in Civil 
© % a ER TO Ts eangy 
1, The Iſſues in Criminal Caſes Regularly ought to be 'Tried in 
the * Couniy, where the Offence was Committed. But Several Sta- 
tutes have Introduced an Alteration of the Law in ſome Capital Ca- 


ſes. [See Of the Churt of Chivalry the 26 H. 8. chap. 13. 35 H.8, 


chap. 2. 5 Ed.6. chap. 11. 12 V. 3. chap. 3. For Treaſons Com- 
| mitted ont of the Realm. See of the Court By Commiſſion accord- 
ing to the Statute of the 28 H. 8. chap. 15. For Treaſons and 


Other Capital Offences Committed at Sea. See alſo 1 Ann. 


chap. 9. For Trial of Captains and Mariners Deſtroying Ships. 
4 Georg. chap. 11. For Trial of Pirates, Felons and Robbers by the 


11 & 12 V. z. chap.7. 11 & 12 . z. chap. 12. For Trial of Of- 
ficers and Soldiers, that either upon Land out of Great Britain, or 
at Sea, hold e er with a Rebel or Enemy, Oc. 6 Georg. 


chap. 19. For Tria 


of Perſons in Actual Service in His Majeſtys 


Fleet, Oc. for Offences committed beyond Sea, Ge. and See chap. 1. | 


b 3 Inſt. 2). 
HH. F. C. 162, 
163, 255. 


ante, and the Statutes, infra. - AL. 7 35, 00G Þ 0:5 - 
An Indictment being Found in the Proper County, It may b B. 
Special Commiſſion of Oyer and Terminer be heard and Determin 
in Any Other County, But the Trial muſt be By Jurors of the Proper 
County. And this is Warranted by the Courſe of the Common Law. 


And If One is Indicted of Treaſon, He may plead a Foreign Plea, and 
it ſhall be Tried in the Foreign County. [Ste 1 & 2 Ph. & M. 
chap. 10. infra.) But in Petit Treaſon, Murder or Felony, The 

Foreign Plea ſhall be Tried in the County, where the Indictment 

was Taken; unleſs this is altered By Special ' Commiſſion; [See 


22 H. 8. chap. 14. f 5] - 


5 


A, 
* 


By the 1 & 2 Ph. & M. chap. 10. All Trials Hereafter to be Had 


For any Treaſon, ſhall be according to the Courſe of the Common 
r 5 Ys N i 


Buy this Statute All Trials of High Treaſon, Petit Treaſon or Miſ- 
priſion of Treaſon contrary to Law (as the 33 H. 8. chap. 23, Cc. 
are Abrogated. Therefore an Alien that liveth under the Protection 
of the King, there being Amity betwixt the Two Kings, ſhall be 


tried for High Treaſon according to the Common Law, and not Per 


4 : more mit ne 


— 


2 Ubi Quit Delinquit, Ibi Punietur, 6 Rep. 47. 3 Toft. 34 $0. 


S thereof, 


- 4 — w_— naw 1 
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Medietatem STO} as in Petit ix Treaſon, Murder and Felony, if He 
Deſires it. 


By the 26 H. 8. hs 6. Felonies Commined in Wales ſhall be 
Enduir * in the Counties next „ [See the 34 & 35 H. 8, 
chap. 26 

75 the 2 & 3 Fd. 6. chap. 24. here Any One is Feloniouſly 
Stricken or Poi Ae d in One County, ' and Dieth of ſuch Stroke; or 
Poiſoning, in Another County, am Indiftment theretf found by Jaws 
of the County where. He Dies ſhall be good in Law. And the Fuſtices 
of Gaok-Delivery, and Oyer and 'Terminer, in the Count ty where 
ſuch Indictment is Taken, as alſo The Fuſtices of the King's Bench, 


before whom ſuch Indifiment\ is Removed, may Proceed thereon, 
a if ſuch Stroke; Poi hani and Death had Oye a in "Owe and 
the Jame County. 


But Quere If the Jury muſt not conie from Both Counties: 6 
ah an Appeal may be commented, taken and ſued : in the County 
where the Party ſo Stricken or Poi for d ſhall die, as well againſt the 


Principal as Heeefſary, in dee oder County fuch Arceſſary be Guilty 
&c. 


Where Moy. Murther | or Felony is Com reed in One County, and 


ore Perſons are Acceſſaries to it in Another County, An In nent 
Found Agaiuſt ſuch' Accefſary in the*County where ſuch Perſon is 


Acceſſary, ſhall be Good in Law, as if the Principal Offence had been 


Committed in the ſame County, &c. [See 3 Inſt. 135; 136. 9 Rep. 
117, 118. Book 3: chap. 2. Of Principal and Actefſary.} ' 
By the 1 Jac. 1. chap. 11. (Againſt Polygamy) The Parties Of- 


0 Perſons hall he ee as if the Offence had been Com- 


mitted in the County. 1555 K 5 Rep. 79, 80, Oc. 1 


By the Common ban If One Guilty of Larceny 3 in One County 


- the Goods ſtol'n into Another, He may be Indicted and 'Tried 

in Either County. [See the 3 & 4 V. & M. cha 15 7 Of Perſons 
Convicted for Stealing Goods in Any County.] 

One County proves a Nufance to Another, It may be Indicted and 


4 Fact done in 


Tried in either. 
See 6 Georg. obap. 23. Fer Trial if Offenders! that have Peet 


5 A 1 and do Return before the Expiration of the Term 
ich they were ＋ ranſported. 7 OT chap.” : For ak of 8 
>muglers of the Cuſtoms. 


for w 


T %o übel f NN 
2. As to the Proceſs A * ies fs Ai I * 1 of it 
beſchass See Of the Pb to Bring in the 50. chap. 4. ante. and 


S. P. C. 154. b.] At the Quarter Seſſions à Prec 12 goes to the 


Sheriff to Sum a: Seſſions and for Return of Juries, G&c. and 
therefore no Particular Precept! is Requiſite to Summon a Petty Jury. 

© 'The Juſtices of Goal. Delivery may Have Their Panel Return'd 
by the Sheriff, without Any Precept, by bare Award. But Juſtices of 7 
Her a i Termini 0 115 * tic 
Nn n. 


Or 


"42, 
* 


> a of Oo and 2 1 0 ep Kc 


e ſhall Receive ſuch Trial and Execution, where ſuch Perſon 


203. 


cg foft. «68. 


4 [olt. 164, 
168. 
H. - C. "of 


% 


An  Inflitute of : rhe 


Book TY. 


the Jury, chap. 4. ante. 


35 2 156. PLS f In Caſe of Life and Death the King may 
2 Roll. Abr. 


645, 646. 


* 


5 = 150 157. b. only i in Ca '* Life and Death; 3 and then It is reſtrained _— 


hp Ventr, 
309% 31. 


Thirty-Fi IV, wh ich was under the Number of Throe Janes But, 


i Iaſt. 227, 
22 


H. P. C. 260. 


of the Perſons livin g in it; as of the Reputation of the Priſoner and 


Indictment or Appeal, There may be a T ex. [See Of the Fury, 
Chap. 4. ante. 


7 Challenges that may be made to 'Them. See Weſtm. 3. — 38. 


9 Returm d by the Shersff to Enquire for the King at Diſcretion; ] 
and the Sheriff. ſhall 3 the Panel fo Reform 4 5 = 


thro the Panel, (as a Common Perſon muſt do) but it is Time 
enough after the Peruſal of the Panel; and if there are enough be- 

Ges no Cauſe thall be ſhewn of the Challenge. . 5 
„his Statute being General Extends both to Criminal and cuil 


Cauſes. 


Number of Tem. 


or . of the Peace, can make Their _— Fatias to Try an 
Iſſue 1 the ſame Seſſions ; but Juſtices of Ga ol Delivery 


may. (O 
The — muſt Come from ſuch a Place, as that All, who live 


in or near it, may reaſonably be preſum'd to have ſome Knowie 


Witneſſes. It may come not only from a Town, but from a Pariſh, 
Hamlet, or other Place known out of a Town. 
d If a Full Jury does not Appear, or if Tal. aro Challen din an 


© The Sheriff uſually Returns fifty or fi Jurors, bectuſe of the 
For Civil Cauſes; t % er 8 s. chap. 32. For * d Of 


71 By the 3 H. 8. chap. 12. The Faſtices of Gaol-Delivery,: or „ Juftices 
e Peace (1 Quorum) ia their Open Seſſtons, may Reform the Pa- 


See the 33 H. 6. 
ba 2. For Lancaſhire.] I 
. the 7 W. 3. chap. 3. All Perſons Indifted of Hi oh Treaſon, or ” 
priſon of on of Ti 477 65 nope for Counterfeiting the Coin, bee.) q 
2 e Jurors, who are to Try them, Tewo 2 ye: «& | 
4 before Then al, [See 7 Ann. clip. 21.] N. — 


3. Of Challen e to the Pett 3 [See of Challenges, chap. + 
Array for Favour, but the Priſones cannot. And as to the's Polls, = 
The Challenge may be either Peremptory or for Any 7uft _ =_ 

A Peremptory Challenge, or without Cauſe, is not Allowable, but 
to a certain Number, as will preſently appear. 


27 the 33 Ed. . T he King Shall not. Challenge without Conſe. 


This the king m night: Have done at Conor Lam bh He need not 
| ſhew the Cauſe of Challenge Preſently, or before the Clerk has gone 


A Pri ſoner at the common Law upon an Indictment of Treaſon = 
or Felony, or Appeal of Death, might have peremptorily Challeng d 


By the 22 H. f. chap, 14. No Perſon drraign'd for Petit Treaſon, 
(Qu.) Murder, er Felony, al {aye e Avove the 


If He doth, the Sale hall be i 83 and the Party | 
ſhall be put upon His Trial; for chere | is no W * 
4 a ad 


Chap. 5. 


the Statute. . 25 H. 8. chap. z.] But Subſequent Statutes extlude 
from Clergy t oſe that poremprorily challenge above Twenty. 


Laws of England. 643 


BY the 3 & 4 W. & M. chap. 9. Offetrders that Challenge Pere. 
ptorily above Twenty, ſhall loſe 125 Benefit of the Clergy, if by Fertue 
of Any Former Statute They were excluded Clergy, upon Convittion b 
en or Verdict. [See 1 Aun. chap. 9.] So that in this Call 
the Offender ſhall be hanged. But if the Offence is within the Be- 
nefit of the Clergy, The Challengo ſhall be Over-rul'd. > 


In Caſes of Hi gh Treaſon and Petty Treaſon, The Peremptory 
Challenge of dirty Five is reſtored by the 1 & 2 Ph. & M. chap. 1 

| Here if the Priſoner challengeth Thirty-Six peremptorily, k the b loft ot. 
_ uſual Judgment ſhall be pronounced againſt Him, as if He had been E. . 5 
found Guilty by Verdict. Tho formerly it was held, that in Petit 6 


Cont. 3 Inſt. 
Treaſon He ſhould be preſſed to Death, becauſe He refuſed Trial, as 227. 88 


if He had ſtood Mute, 

A Challenge for Faſt Caſe | is not at all Reſtrain 4 to any Nam- ” 
ber. This may be. in Reſpect of Honour. [See Magna Charta, 
chap. 29.] Defelt of Birth, as Aliens Born, or Of Eſtate. [See the 
23 H. 8. _ 13. 46 5 . & M. chap. 24. which ry not extend to 


Aliens Or For Aﬀettion or Mali ce, or Fe or 71 ne. [See Of e 
of a Juror, chap. 4. aute.] 


There muſt be no Challenge On Trial By 1 Nen T lat. 56. b. 
See the 3 H. . chab. 14. Concerning the Compaſling and Imagin- . 
ing to Kill the King or Any of-the Privy Council; where there 1s No Kely * 
Challeng to be Allow'd but for Malice, 
Nie that will Have Advantage of Trial per A Lin 
muſt ® pray it; for He cannot Have Benefit of it by way of * 7 S. P. C. 
lenge. (O.) There is no Medietas Linguæ to be allowed in High 1 100 „ | 
_ Treaſon, as there may be in Petit Treaſon, Murder and Felony. U.P.C. 26t, 
[See 16 2 Ph. & M. chap.-10.]. Agyptians are excluded from it 
by the 1 & 2 Ph. & M. chap. 4. ee 3: FRO 8, tary 3. 
| chap. 13. 9H. 6, chap. 29.1 e | 


4. Of the Roidence to the Petty Jury: lt — be alvwaik Give be 

in 2. Preſence of the Priſoner in Treafon or Felony. [See of Boi- 
dence in Civil Cauſes, chap. 4. ante.) 

| Every One ſhall be Admitted to give Rvidews for the King, but ö 

alway s upon Oath. And Regularly n Oze Witneſs is ſufficient, where: « xc1y. FX 
the Trial is by a Jury; It is SB Diſputed Whether the Conimon 30 

Law requir'd .a Certain Number of Witneſſes in Any Caſe, even in 

High Treaſon. I herefore 9 and Tee 3 og 26. 5 and the Sta- 

| n ru. 

_— Indictment for Battery ry, Gr. the Part p Grieved may be a 

Mitneſi Againſt the Defendant; becauſe the Proſecution is at the Suit 

of the King. A Nife cannot be a Witneſs Againſt Her Husband, or s ; to. 6.6. 
a Husband Againſt His Wife, exeept in High Treaſon, as hath been (12.4. 

ſaid. (O. and ſee Book 1.-chap; 6. Of _Huiband' and Wife, ' and: Rayne > 

cha ap. 4: . Of Wa ENT? But an Iafant of Nine Years of Age, hath | 


f De Oc: . Þ 


228 " * * 
* — * > FR © . þ 8 


n In Criminalibus Probationes Debent eſſe Luce Clariores, 3 Iuſt. 26, 216 | 
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PKely. 12, been Allow'd to be Examin'd in ſome Caſes. * A Commiſſioner in 
Hp 6: a Commiſſion of Gaol-Delivery, &c. for the Trial of a Priſoner, 
I Sid. 2379. may come from the Bench, and be a Witneſs, and give Evidence 
2 per For or Againſt a Priſoner. A Juror alſo may be a Witneſs, One 
of the Defendants in an Information, If no Evidence is given againſt 
Him, may be a Witneſs for the Other. Confederates in the ſame 
Treaſon or Felony, may be Witneſles againſt their Companions. But 
a Promiſe of Pardon to a Confederate on Condition to give Evidence 
Againſt the Reſt, may take of the Force of His Evidence, if It does 
not wholly diſable Him. 'Traytors or Felons Pardon'd, even after a 
_ Conviction or Attainder, may be Good Witneſſes. A Pardon of 
Burning in the Hand on a Conviction of Manſlaughter, as well as the 
Burning, reſtores a Party to His Credit. 1 
A Witneſs by Hearſay of a Stranger will not be Allow'd; unleſs 
perhaps to Confirm the Evidence of a Witneſs that ſpoke of His own 
Knowledge, &c. [See Of Witneſſes under Evidence, chap. 4. ante. 
2 laſt. 7. 4 AJitneſs Againſt the King in Treaſos or Felony ought not to be 
. py ol. Abr. Examin'd upon Oath by the Common Law. ¶ But See 31 Elig. chap. 4. 
Dalt. ch. 185. 4 Fac. 1. chap. 1. And the 7 V. 3. chap. 3. 1 Ann. chap. 9.] By the 
Ii 6. .c, Iwo laſt Statutes Witneſſes for a Priſoner are to be ſworn as in the 
1 Caſe of the King; And Proceſs for their Appearance may be taken out 
| in Treaſon and Felony. The Evidence for the Defendant in an Ap- A 
peal, — or Information for a Miſdemeanor muſt alſo be up- 
„ OE - e i ia? Error ame 45: 
1 D r Tho' the Indictment, in Caſes Capital or Not Capital, is laid to 
11% to be on One Day, and the Evidence is of Another Day, either Be- 
Ilnſt. 135, fore or After, the Jury may find Generally That the Priſoner is Guil- 
„ Rep 679, ty: Let If It is Alledged Before the Offence Done, The Jury ought 
H.P. C. 264, to find the Day when it was Done; becauſe the Forfeiture ſhall re- 
265 late to the Day found in the Verdict. If the Indictment ſets fort! 
s. the. Treaſon or Felony to be Committed at Ore Place, and the Evi- 
dence is of Another Place in the ſame County, It maintains the In- 
dictment. For the Place, being laid only for the Venue, is not ma- 
terial upon the Evidence. Otherwiſe, where a certain Place is made 
Part of the Deſcription of the Offence. [See 2 & 3 Ed. 6. chap. 24. 
ante.] If the Indictment and Evidence Differ in the Kind of Mur- 
der or Homicide, It cannot maintain the Indictment; as where an In- 
dictment is of Poiſoning and the Evidence is of Stabbing, Drowning, 
Sc. But if the Indictment and Evidence Differ only in the Sort of 
Poi ſon, They Agree well enough; for the Subſtance of the Indict- 
ment was The Poiſoning. So if the Indictment and Evidence Differ 
as to the Kind of Weapon with which One was Kill'd, They Agree 
in Subſtance, and in the Kind of Homicide, and in the Cauſe, is. 
By a Weapon. If the Indictment is that 4. gave the Mortal Blow, 
and that B. was Preſent and Abetting, and the Evidence Varies as to 
the Perſon, (viz). That B. gave the Blow and that A. was Preſent 
and Ahetting, yet this Evidence Maintains the Indictment. | 
Kely. 1, Evidence in Treaſon may be of Overt-acts in other Counties 
* than thoſe laid in the Indictment; provided the Overt- act in the Coun- 
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ty laid in the Indictment is fully proved. [But See the 7 M. z. chap. 3. 
5. 8.] © But for Scandalous Words againſt a Peer; or other Matter H p. c. 
Tranſitory upon an Indictment, If upon Evidence it appears That the 2-3. 
Words were ſpoken in any other County, The Evidence does not 
maintain the Indictment, * N 85 3 5 Ti 
un While the Evidence is Giving, The Priſoner may have Coumſel » 3 Inſt 29. 
aſſign d Him for every Matter of Law Ariſing on the Fac or Gene- H S 
ral Iſſue, in Caſes of Treaſon or Felony, But otherwiſe He ſhall Book: ch 48 
have no Counſel in 'Freafon [But ſee ira] or Felony, whether He 5 
is a Peer or Commoner, becauſe the Evidence. muſt be ſo, Plain that 
It cannot be Denied, and becauſe the Court ought to be of Counſel 
for the Priſoner, and to Allow Him all Things that make for His 
Advantage. And It is Lawful for Any One in Court, eſpecrally. 
One Learned in the Law, (as Amicus Curiæ) to Inform the Court, 
leſt they ſhould Err. In an Appeal and Offences under Felony a De- 
tendant may / Eo ooo ion 
*The Evidence of Witneſſes to the Jury is no Part of the Trial, 1 Taft. 6. b. 
for the Trial is by the Verdict, as before is ſaid.  . 31ſt. 26,7 


By the 5 & 6 Ed. 6. chap. 11. No Perſoꝶ ſhall ls Tudifted, Ar- 
raigned, Cbnvitted or Attainted for Any Treaſon that now ig, or 
Hereafter ſhall be made fo by Any Statute, unleſs the Qffender he Ac- 
cuſed by Two Lacmful Accuſers, who, at the Time of the Arraigument 
of the Party, ſhall be brought in * a before the Party Accuſed ; 
unleſs He willingly without Violence does Confeſs the Qfence. | See 
the 1 Ed. 6. chap. 12.] 3 95 CN Et 


a * 


This Act extends to Petty Treaſon as well as High Treaſon. For 
J CVVT 5 
By Lawful Accuſers we muſt underſtand Larjul Witneſſes. » 3Ioft. 25, 
Without Violence (i. e.) without Torture. Confeſs the ſame. (Gig.) 2%, 208. 
_ Examination, not before the Judge. [See 7 M. z. chap. 3 .. 


I ad before That By the 1 & 2 Ph. & M. chap. 10. Alt Trials | 
to be had, awarded or made for Any Treaſon, ſhall be had according 


to the Courſe of the Common Law. 


| Now this Act does not take away the Neceſſity of Two Witneſſes — 
upon the * Indifiment required by the 5 & 6 Ed. 6. It mentions *S.P. C. 90. 
only Trials. Neither does this Statute extend to Miſpriſion of Trea- 12a, 26, 
ſon. Therefore there muſt be Two Lawful Witneſſes as well upon 25, 26, 27. 
| the Trial as the Inditment. [See the 7 V. 3. chap. 3. infra.) % 
Petit Treaſon is within this Statute, as well as within the 5 & 6 
Ed. 6. but is not within the 7 V. 3. chap. 3. Therefore there TWO 
Witneſſes muſt be upon the Indictment, tho not upon the Trial. 
B the 1 & 2 Ph. & M. chap. 11. In High Treaſon for Chunter- 
feiting and Impairing the Coin of this Realm, the Offender ſball be 
Indicted, Arraign'd, Tried, Convicted and Attainted by ſuch hike E- 
25 and in ſuch Manner and Form, as before the Firſt Tear of 


This 
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. This Act, in Caſe of High Treaſon concerning the Cvin, hath re- 

ſtor'd the Evidence required by the Common Law, as well upon the 
Indictment as Trial. T4 1 TS. 

By the 21 Jac. 1. chap. 27. A Mother of a Baftard-Child, gon- 

cealing Its Death, muſt Prove by One Mitneſt that the Child was Born 

Dead, otherwiſe Felony without Clergy. SEES RY 

2 Kely. 32, © Concealment is taken Primd Facie | to be an undeniable Evidence 

33. 


That the Mother Murdered the Baſtard-Child. But if ſhe call'd for 
Help, and could get none; or if ſhe Confeſsd Her Self with Child 
before-hand, &c. and was ſurprized and delivered when no One was 


Preſent, ſhe is not within the Act. 


By the 7 W. 3. chap. 3. Every Perſon Trdifted, Arraign'd or 
Tried for High Treaſon, whereby An re of Blood may be 
made, or for Miſpriſion of ſuch Treaſon, ſhall be Admitted to make 


His full Defence by Counſel, not exceeding Two, who ſhall have Free 


Acceſs to Him at. all ſeaſonable Hours; and to make any Proof By 
Lawful Witneſſes upon Oath, who ſhall be fummon'd to Appear For 
im inlike manner as Witneſſes Againſt Him. 0  - © 
No Perſon fhall be Indicted, Tried or Attainted of ſuch High Trea- 


| fon, or Mifprifion of ſuch Treaſon, but by the Oaths and Teſtimony of 


Two Lawful Witneſles, either both to the ſame Overt- Att, or One 


to the One, and the Other to the Other Overt- A of the ſame Trea- 


ſon; unleſs the Party willingly in Open Court does Confeſs the ſame, 


So that It Appears by. T 


ſtand Mute, or Refuſes to Plead, or Challenges Peremptorily Above 
 Thin-Bee e Reno ET 
There Two or more Diſtinct Treaſons of Divers. Kinds ſhall be A. 
 ledged in one Bill of Indictment, One Witneſs to One, and Another 
IWitne(s to Another, ſhall not be Deem'd Two Mitneſſes within the 
Again, No Eoidence ſhall be Admitted of Any Overt- Aft that is 


not Expreſly laid in the. Indifiment..  . © > 7 
This Ai ſhall not Extend to Any Impeachment, or other Proceed- 


ing in Parliament, nor to Any Indictment of High Treaſon for Coun- 


terfeiting the Coin, the Great Seal, Privy Seal, Sign Manual or Privy 
FE = „ EC 


© Þy the 1 Ann, chap. 9. Witneſſes for Priſoners, pon Trials for 


Treaſon or Felony, ſhall be Sworn as Witneſſes for the King, and 
are Subjett to like Puniſhment for Perju yy... 


If the Witneſſes muſt be Sworn, Proceſs ſurely-may be taken Out 


_ againſt Them of Courſe. —_ 


'heſe Two laſt Statutes That Counſel is 
only to be Allow'd in Caſes of High Treaſon, whereby Any Cor- 
ruption of Blood may be made, or for Miſpriſion of ſuch Treaſon; 


That VWitreſſes for the Priſoner ſhall be Storm in all Caſes of Treaſon 


or Felony ; and That there muſt be Teo Witneſſes in High Treaſons, 
wherein there is Corruption of Blood, or for Miſpriſion of ſuch Trea- 
fon, to prove the Overt-Acts laid" in the Indictment; or at Leaſt One 


to One Overt-Act, and One to the Other, therein Specified. [See Of 
Mitmeſſes under Evidence, chap. 4. ante. 7 M. 3. chap. 3. For a u 
| | | | | 85 | 5 OT 


4 


OA 


_ vidence given to the Fury before Him, and bind the Witneſles v 


or Obligation All ſach as can Declare any Thing Agdinſt 


_ Certified, may be given in Evidence, as well as 


 Prifoner. But Sax Information of a Witneſs in Other C cannot be 
Admitted, tho the Witneſs is Dead. 


Cn — — Bube 
t A tent 20 
Ceigy. 


of he Indiament in m=_ Tn hi Of * ante ; And 

7 Aun. chap. 21. Concerning a Copy of the Irdiftment, for Treaſon, 

3 Liſt of the Numer Of the Vitneſſos, Cc. to be Delivered to the 
1 Indicted, After the Deceaſe of the Pretender, (c.! 

n of tho Defendant to Private Perſons, or to a Ma- "HP. E. 
giſtrate, = Court, is allow d to be given in Evidence againſt the 193, 26+ 
Party-Confelſidg ; but this Confeſſion cannot be made Uſe of againſt . 8,19 
Any Other. But where a Man's Confeſſion is made Uſe of Againft 
Him, It ought to be taken All together, and with that Part which 
makes for Him as well as with that which makes againſt Him. But 

the . z. chop. 3. Requires Two Witneſſes to the Overt-Ac in 


High Treaſon or Miſpriſion of Treaſon, unteſs the Party all wi 


lin gl without Violence, Confeſs in 0 pets Court, Oc 


By the 1 & 2 Ph, & M. chap. 13. Wc 3 Ph. & M. chap. 10. r 
cuſed of Manſlaughter or Felony let to Bail, or ſent to "Gaol for want 


of Bail, Muſt be "Examin'd, bifore Bailment or the ſending tb de acre he 


and the Accuſers ul be Bownd Over 10 give in Evidence 


: ai x 
Him; and the Juſtices muft rake the Examination of the 'Pyiſoner im 150 
Writing, with the Information of the Accufers, ahd Certiſ 2 = 
the next Gabl-Delivery. The Coroner alſo, upon Any md oO 
Murder. found before Him, ſhall pat in Writing the Tg mr KK 


pear at the next General Gu Delivery, and ary rhe . ae, 


and R eoogmmzance, &c. 


"The ſas ſatd Faſtice and Coroner Have Power to bind by Ret gi haber 


Priſo- 
ner, to fppebr at the next Gao-Delivery, and there | all make ons off 


care of the FOR Recogtizahre or Obvgareon. 2 


The 16 2 Ph. & M. extends only to choſe that a are © Bailable, but 


the 2 & 3 PH. & M. extends to thoſe * are Committed to Priſon 


for Manſlaughter or Felony. By theſe 22 The Information of 
the Accuſers, in Manſlaughter or Felony, bein 8 put in Writing and 


e Confeſſwn of the 


© The Examination of the Offender muſt dot be upon Oath; but c H p. c. 


muſt be ſubſcribed by Him, if He Confeſſes the Fact, and then given 262, 263. 


in Evidence upon Oath by the Juſtices. But the Examination of ä 
Others muſt be upon Oath. And à Juſtice or His Clerk, or a Coro- 

ner upon an Inquiſition of Death, may be Sworn to the Truth of 
the Examination of Thoſe upon Oatb, if They are Dead, or unable 


to Travel, or kept away by the Priſoner. 


If It is a Small Felony, The Examination muſt be Certified by 
the Ju ſtices to the Quartet Salons ; en to the next t Gaol-De- 
Wis „ N * | 

By the 3 & 4W. & M. Ae; 9. 4 Tranſzript cmd iy the dert ; 
of the Crown, of the A or of the Peace, of the Tetont & the In- 
eh 5 bad the Benefit of the Clergy, 

— INE! 


By 
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A By the ca 11 W. 3 (Aae p. 23. No: Clerk of Aer lake a. the 
Peace, &c. ſhall abe Ie 70 Fee of Perſons bound by Amy Fuſtice 5 
Peace to Appear as Evi 
hag e of their Recogmzance. 
2 the 6 Georg. chap. 23. 4 Tranſcript certi FE by: the Clerk of 
5 the Afize or of the Peace of he Tenour of an : Condition 
and Order for Tranſportation, ſhall be a ſufficient Proof ALS 
Tndiftment for Returning before the Ex fred fo of the Ti erm, Ti hat 
{he Perſon hath been Convitted and Or ered for Tranſportation. 


- Similituge of Hands upon Compariſon, is little or no Evidence & 
One 8 8 Writing in Criminal Caſes, Whether Capital or not 
Capita 


Violent Preſumption is is in ſome Caſes Wen for full Þ Proof [See of 


mp 11 on, under * dence, cha Ip. 4+ ante.) 


a Inſt $27 227. 8. 205 a The perdibt in Caſes Capital 0 be aäually Givdas' 04 
3 281. b if = Jury cannot Agree upon their Verdict, They muſt be carried 
2 Iaſt, 425. Round ab Circuit till They do All Agree, If the Priſoner” will not 
31nf.28, conſent to. Their Diſchodge.” If the Peers do not Agree upon their 


39, 110. 


I Vener.gs. Verdict, They may Adjourn. and Go Home. (O.) And the Verdict 
 Kely. 56, 57. By the Peers 1 186 Good, if only the Qreater Number (being Twelve) Y 


rob grove” SUIT, by # 
193. be Verdict And be. Given: Openly i in > Court; and not as a Privy 


Verdis tho' a Privy Verdict may be Given on Informations,” as in 


Civil © aſes, and in Criminal Cauſes where the Defendant is not to 
be perſonally Preſent at the Time of the Verdict. O 


It may be Found Specially ;- as in an Indictment of Murder; Arid : 
not Guilty pleaded, The Jury may Find One Guilty of Manſlaughter 5 
Se Defendendo, or By Chancemedley, or That He was not of Sound 


Mind and Memory at the Time of the Killing, Cc. If They find Se 


Daefendendo, or by Chance-medley, they nh Find the Manner of 
* Kely.5o. the Killing; that the Court may Judge thereof; © for the Court 
-.... may Judge the Contrary. So in a Special Verdict, or Verdict at Large, 


for the Value or Manner of the Larceny, There is no Neceſſity of 


Finding the Value of the Thing Stol'n as laid in the Indiament.' Iſs : 


Jur. Pee find a Greater Value, but They may find a leſs. 
Jurors have been Amerced for Undervaluing Gods forfeited. . k 


ſ Kely: 59, He, 7 he Courſe of laying a Fine upon Jurors Ff barely for ding 4 
5 Verdict Contrary to Evidence, or Contrary to the Directions of the 


Court, is Condemned as n and diſuſed. Wr of Verdifi, 
chap TY; ASE 


he Court cannot ſer aide a Verdict l A wits a Defendant 
a a Criminal Proſecution ; as _ an 4 a ae t hat nok Him 


—_—_— to > Evidence. OH 


OfConvidi- | X. One! is g Coneitted, — — He Cab = Gage; © or —— He 
Sn ane AE is Found Guilty by the Verdict. of the Jurors. This is before Judg- 


tainder. 


5 laſt. 390. b. ment is: paſſed upon Him. 


1 He is Attainted (Arrinffap) When Judgment i is 5 upon im; 1 
Fek.: * tho Theſe Words Chnoidlion and Attainder are ſometimes Con- 


fou nded.. The J udgment may be paſs g on Outlawry, Confe 2 or 
4 er 


nce againſt Any 'T1 raptor or Flos For Df: 
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Chap 5. Laws of England. 


Perdiftt. Outlawry it ſelf is a Judgment and an Attainder in Law. 
[See Of Judgment and Of Forfeitare, infra.) n When One is At- » 108; 213. 
tainted by Judgment for Offences that are to be puniſhed by Death, 2 . * 
He is Dead in Law; yet his Body is Subject 1 or Execution . 576. 
for Debt, Oc. For His Body is not Forfeited to the King, till Exe... 
cution. By Attainder of Treaſon or Felony His Blood is i Stained + 1 Int. 8. 3. 
and Corrupted, both Upwards and Downwards; ſo that He cannot 391. b. 391 4- 
be Heir to Any Anceſtor, nor His Children Heirs to Him, nor to Any 4p 7. . 
other of His Anceſtors. But the Sons of One Attainted before the 1 Lev. 59, 
Attainder may Inherit One Another; tho Some have denied it, be- 5 Vent .. 
cauſe the Father had no Inheritable Blood in Him. If He is of the 2 80 85 
Nobility, or a Gentleman, He and All his Poſterity are by this At- 

tainder made Ignoble and Baſe. This Corruption of Blood is ſo High, 
that It cannot be Abſolutely Reſtored but by Authority of Parliament. 
%% d IIA top one 

| Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtol'n from Him. For, SEG 


By the 21 H. 8. chap. 11. Reſtitution ſhall be made of Sto Gods, 

or Money, to the Owner, after the Felon i found Guilty thereof, ' or 

Otherwiſe attainted, by Reaſon of the Evidence given by the Party 
robb d, or Owner, or by any other by their Procurement. The Fuſti- 
ces, before whom the Felons are found Guilty, may award rita of Re- 

%%% d ͤ ans Ho i or St nn 88 


x Executors and Adminiſtrators are within this Statute; and they & > Toft. 914, 
_ ſhall have Reſtitution, notwithſtanding a Sale in - Market-Overt. 3 Inſt 242. 
This Statute has altered the Common Law as to that Point. But f ep. 19) 
the Reſtitution muſt be only of the Goods expreſſed in the Indictment. 5 Rep. 88. 
| If Goods are Stol'n, and not waiv'd in Flight, or ſeiſed for the King, Kc. 48, 49. 
the Party may take His Goods again without Proſecution. | Owere, 
Whether the Proſecutor is entitled to Reſtitution, if the Priſoner 
NI. Thel Judgment [See what is a Judgment, chap. 4. ſupra.] Offadgment 
in Criminal Caſes is either By the Common Law or By Statutes. It is in Criminal | 
alſo in Treaſon or Felony either Expreſs or Implied. Expreſs, when . iat. 3 
upon Appearance, (5c. an Expreſs Judgment is Given; as That the 210. 
Criminal ſhall be Hang'd by the Neck, Gc. Implied, when the Of- 
fender makes Default and is Oztiaw'd; where the like Execution 

ſhall be as in Caſe of an Expreſs Judgment. [See Poſtea.] 


Y Noone The Judgment in High Treaſon. 
One and the n ſame Judgment is Given in All High Treaſons, ex- „ tat. 15, 
| iS, for Countenfeiting the Coin, and except in the Caſe of a omann. 7, 8% 
The Offender ſhall be Drawn upon a Hurdle (formerly with a 268. 0 
Rope about His Neck) to the Gallows, and there Hang d by the 5 f. C. 184, 
Neck and cut Down Alive, His Entrails taken Out and Burn d, His 
Head cut off, His Body Quarter d, and His Head and Quarters Hung 

up where the King Pleaſes. But * ZBeheading being Part of the « , rag. 31, 
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„ z Inſt. 17, 
> EE BY | 


H. P. c. 19, 


2868. 


3 Cro. 363. 
Contra. 


S.P.C. 184, 
2 Lev. 98. 


7 Inſt 463 


; [007 5 Ann. chap. 6 But, 


rn Ee, — 


Judg ment, the King may Pardon all the Reft under the Great Seal, 
as is uſually: Done in Caſe of Nobility: 

The Judgment for o Counterfeiting. the Coin i is by Common Law, 
5 is Only to be Dram upon a Hurdle and to be Hang d. But 
whereas Clipping is made High Treaſon by ſubſequent, Statutes, The 
Judgment is to be Hang d, Drawn and Quarter d, as ſome. Contend, 

) For the Practice is otherwiſe. The Judgment for a omas 


in All Caſes of High Treaſon is to be Drawn on a Hurdle and 
Burnt. She ought not to be r or n. * le of bee 


ects oO 
The 2 in Uiprif on of 75 he” 


The Ofinder is to be Gandemn 'd to Perpetual P Inprifonnent. 
Bw. . [See I 0 2 Ph, G A. chap. 0. and ſee Of Forfeiture, J 


| The Judgment in Petty Taha. 


8 For Standing Mute, fn Of the Behaviour of the Priſener upon 
; His Arraignment, ſupra.] But if It appears that the Fe is, 80 
i Judgment. is to be Given thus, (Sig.) 
13 bb. 217 The 4 Man is to be Draws on a Hurdle. and Hang d. 0 
HP £268. A Momam is to be Drawn on a Hurdle and Burnt. * But If a 
| Pace, &c. 2 15 Wife is Acceſſary only to the Death of Her Husband, Both the Prin- 
n oe r all be Hang d. [See Of Forfeiture, infra.) 
The 7 ee, in hey of Death, 7 e ol Burglary, Ge. and 
EE "Hoy Above T welve-pence. Wy 
1 Fos + Staudiig 8 M ate [See Of tde Behaviour of the Priſoner, cp 4. 
1, laſt 53, fupra. If Cuilty, f One Judgment in All Caſes, (viz.) 5 | 
Up A Man or Moman is to be Hang d till Diels t This cannot be 
„ Altered by the King to a Beheading tho' ſome Examples. are to the 
2 Inſt. 629. Contrary. But If the Party may Have the Benefit of the Clergy for 


the Felony, He ſhall be ſent Gif the Judges think fit) to the Houſe 
of Correction, at leaſt for ſi Months, and not Above Two Years, 


from the Conviction. Upon e our Years from ths A 


An 11 


. the 31 Car. 2 aha. 2. 17 HR One Connifted of 722 5 


2 4 er Court pray to. be Tranſported, It may be done of th the 
Thin 


S fits And, 


By the 4 Georg. chap. 11. Perſons convicted of Larceny 1 he | 


| Perſon or Houſe of Another, or in any Other manner, who By Laco 
are Entitled to the Benefit of the: Clergy (except Perſons Convitzed 
for Receiving or Buying Stol'n Goods, knowing them to be Srol u) 


The Court infiead of | Burning in the Hand, or Whippi ng, may Order 
ſuch Offenders to be Tranſported 20 Any. of the King's Plantations 
in America for ſeven Tears. And Fs other Felony, wa wit hin the 

Benefit of the Clergy, The Ning mg 


Tranſportation; as alſo to Any Perſon Convitted of Receiving or Buy- 
ing Stol n Goods, knowing them to he Srol n, for fourteen Tears, if ſuch 


S. Condi tios i: General, or for Ln Other particular Time. 


— — ——E—ũ4— 


1 in Inflirute of of- the "Book Iv. 


Extend Mercy on Condition of 
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Wh 


bridge, or the 52 H. z. 7e. 26; and the Statute of Glouceſter, or 2 * 
the 6 Ed. 1. chap. 9.] The 


rant from the King. [See Of Forfeiture. NE 


Chap. 5. "Laws of England. h 661 


If fuch Offender ſhall Return wha the Lime, They Joall 1 be 


2 as Perſons ans med of Fxlony without Benefit of Clerg y. 


Nevertheleſs * muy Diſpenſe with ſuch Tranſportat 1 
Allow Ui the Return 75 ſuch Offe Qﬀender, -  "_— ſportation, an 


[See the 6 Gong chap. 23. For the more eff Tranſportation 
of Felon 


Note, Phar If an Ad of Paclicbumc directs in Any Caſe That there 


| ſhould be Judgment of Life and Member, Oc. Judgment ſhall be 


given As in Case of Felony, (eig.) to be Hang'd by the Neck till 

He is Dead; and Conſequently His Blood Corrupted, and He (Hall 

forteit as in Caſe of Felony. [See Of Forfeiture in Felony, 3 8 
In Manſlaughter, The Offender is to be Buri in the Hand 


of Forfeiture, infra.] A Judgment may be for 1 Tee tho the « Rely, 29. 
— Was 1 F elony. 5 


The Fad ment upon Outlaw'y 
een or Felony. 


There is no Judgment pronounced, becauſe the Outlawry it fie | 
is a Judgment. But Execution ſhall be Awarded as * in 'Treaſon or * 1 Ioft. 13. 
Felony upon Confeſſion or Verdict. [See the 1 Ed. 6. chap. 12. 4 Lift 215: 


- LM & AM. chap. 4. 8 Elis. chap. 4. 18 Eliz. chap. 7. 22 Car. 2. Ts 


2 5. 3 G4. & M. chap. 9.” Where One Outlaw loſeth the Be- 
t of the Clergy ; and Of Forfeiture.) 


He that is Indicted of a Treſpaſs and Outlaw, ſhall be Fined. 
The Pudgment in Petit Larceny. 


A Man or Woman was to be v WWhipt, aut nt to the Hooo of: „2 Inft. 177. 

Correction, [See 5 Ann. = 6. ] But now They may be Tranſported. 3 Inſt. 218. 

; [See 4 Georg. chap. 11. 6 Georg. chap. 23. e And Of I 
0 


wrfetture.] 
If One ſtands Mxte on an Arraignment for Petit Larceny, He ſhall 


haves the ans Judgment, Oc. as if He had Confeſſed the Indictment. 


The Fudgment i in Chancemedly o or 
ee Defendenido. 


There is no 2 Expreſs udgment. But che Offender is let t to Main :2 Inft, 148, 


priſe, to ſue out His Pardon of Courfe, [See the Statute of Marle- 149, 315. 


210, 


rd Chancellor may do it without War- 1 Rep. 32. 


The Fudgmens in Maſpirſion of Bun. 2 
'To be ra and Impriſon'd. [See of Fofeirare, 2 ah 36 
The N in Appeal of Death. 


ro be- Hang i. De ADM. I $a 3 ee eee tered d21nft, 183. 


85 wm  3Inft. 212. 
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8 Rep. 59. 


T he udg ment For Stri kin in Je fiminſter-Hall Sc. ſittin 
Ja Courts, tho 5 Blood 1 is Drawn. 5 _ 


© 2 Inſt. 549. The © Right Hand is to be cut of, and the Offender i is to be © Th 7 
3 Lat. 140, ens during Life. 
141,142,218. 
The Judgment For Kriking and Drawing Blood in the King s 
Palace, where the King is Reſident. 


la. 14% 4 The Right Hand is to be cut off and the Offender is to 5e 
218. Fined at Diſcretion, and to be Gs d During Life. [See the 
if no Blood is daun, He 


33 H. 8. chap. 12. And Of Forfeiture. 
ſhall not loſe His Rag Hand. 


The Fudgment in Premuni re. 


*rlnft.12gh, © To be out of the King 8 Protettion, and to be Impriſon d Du 


8 * . rin Pleaſure. 
418 EIN See the 16 Rich. 2. chap. 5 x But if the Offender is not In Prifon, 


= The Judgment is Quod Capiatur, &'c. Here is no n of 


Blood. b 5 Eli. hap. 1. And of Forfeiture, poſted 
| | The Judgnent in Conſpiracy. 


4 3 Iaſt. 222, f The Pillainous | Judgment at the Common * at Keg Suit of 


the King, is out of Uſe. [See 2 Inſt. 222. and Of Conſpiracy, Book 3. 
See alſo Artic. Super Chartas, 2H 10. or 92 28 Ed. 1. OM 10. 
aud for the Expo ition thereof, 2 Inft. 561, 562.] 


5 he Fudgment in Anais 5 


3 Inſt. 
223, 


«110 390 b. 8 The J Jud ment in Attaint A ainſt * Petty Juy is as in the 
1 10 


, Caſe of .Conſpiracy at the Suit of the King. In Two Caſes 


23 H. 8. chap. 3. whereby the Severity of the Puniſhment at Com- 


mon Law is moderated, if the Writ of Attaint i is Grounded upon 4 


that Ad. 
Tho 3 in M iſ — 15 


The judgment and Puniſhment For Miſdemeanors may be a Fine, 


Fine and Pillory, Fine and Mhipping, Papers to be fixed on the 
Head or Breaſt, or to be Read in Publick laces, by Way of Ac- 


ast 126 b. knowledgment of the Offence, c. h A Fine here is a Sum of Money 


3 Inſt. 2:8. which one is to pay to the King for Any Contempt or Offence againſt 
the Government. Where a Delinquent is to be, Fihed, The Judg- 
ment is 0Oyod Copiatur, (i. e.) to be Impriſon'd till the Fine is paid. 


4 | Fonts: i But If t ie Fine is Tender d, There ought to be no Impriſonment. 
see the 5 G 6 V & M. chap. 12.] When a Defendant is to be A- 
merc'd, at not Fin d, then the Defendant is in Miſeri cordid. A 
Fi ine may be mitigated in the ſame Ti erm in which It was ſet, but 


I F 9 after 


652 1 Inflitute of the Book IV. 


only That Yillainous Judgment was Given. But now ſee the 
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Laws of England. | 6c 3 


K * 


after the Term It cannot be Alter d. Kk Some ſay. That a Hue and lot. 127. 
Ranſom are the ſame. Others ſay That Ranſom (Redemptio) im- Dalr, ch. 82. 


plies that an Offender ought firſt to be Impriſon'd, and then to be De- 
livered in Conſideration of a Fine. Cot 


King's Pleaſure, It is to be underſtood That the King's Judges, be- 86, *87- 
fore whom the Party is Convicted, ſhall ſet the Fine. | 
It is a Common Practice in the King's Bench to give a Defendant 
Leave to ſpeak with the Proſecutor, (i. e.) to make Satisfaction for the 
Coſts of the Proſecution, and alſo for the Damages ſuſtain'd by Him, 
that there may be an End of All Suits; the Court at the ſame 


Time ſhewing on that Account an Inclination to ſet a moderate 

Fine on the Behalf of the King. Wo os. 
m Pillory is derived from Pilaſtre, a Pillar. For It is a Wooden = 3 Ioft. 219, 
Pillar, wherein the Neck of the Offender is put and Preſs d, upon - 
which Account It is call'd Colliſtrigium. By Statutes It is appointed 
for Bakers, Foreſtallers, For thoſe that Uſe Falſe Weights, For Per- 


WV 119 
The Judgment of the Pillory or Tumbrel, (a Dung- cart) doth 


make the Delinquent Infamous. 'Therefore the Judges ought to 


conſider before They give ſuch a Judgment. Fine and Impriſon- 
ment for Oftences Fineable, is a Fair and Sure Way; eſpecially for 


_ Offenders of Quality, Note or Figure. 


There are Particular Puniſhments appointed by Divers Statutes for 


J - 


ſeveral Offences. In ſuch Caſes The Puniſhment cannot be mitigated. 
See 4 Georg. chap. 11. Concerning Tranſportation of unlawful Ea, 
porters of Wool and Woolfels; and the 5 Georg. chap. 28. Concerning 
Tranſportation of Deer-Stealers: 6 Georg. chap. 21. f. 34. Concerning 


the Tranſportation of thoſe that forcibly Hinder, Wound or Beat 


Any Officer of the Cuſtoms in the Execution of His Office, Gc. 


6 Georg. chap. 23. For the more effectual Tranſportation of Offen- 
ders; and for Tranſportation of Thoſe that maliciouſly Aſſault any 


Perſon in the Streets or Highways with Intent to Tear or Spoil their 


Clothes, Gr. J 


XII. a Forfeiture (Forigfaftura, Foris aut Extra Legem Fucere) is Of Forfei- 


a Penalty for an Offence Committed, extending to [Freehold and Co- tue. 
pyhold Lands and to Goods and Chattels. It is more or Leſs, ac- Had 
cording to the Nature of the Offence, and may be by Convittion or 3 Inſt. 227. 
Attainder. A Traitor's or Felon's Goods and Chattels are forfeited — 
0 Conviction, but Lands or Tenements upon Attainder, and not 


391. a, 


Forfeiture in High Treaſon.” on 


Delinquent ſhall Forfeit to the King All His Lands, 'Tenements and 3 N 
Hereditaments in Fee-fimple or Fee- tail, (or for Life, as to the Pro- 3 Inft. 19, 


fits during the Offender's Life) Holden, or not Holden of Any other, 22. 


_ Uſes, Conditions, Entries, c. (not Rights of Actions where the En- * 10, . 
try is taken away) which He Had at the Time of the Treaſon Com- 
mitted, or Afterwards, the Right of All Others being ſaved. See 


the 


0 3 * * 


Where a Statute enacts, That an Offender ſhall be Fined at the : Inft. 168, 


n I Iaſt. 59. 2. 


„ t is ini dnithin 2 of High Treaſon. 1. That the . lad. 37.2. 
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the 26 H. 8. chap: 13. 33 H. 8. chap. 20. 5 & 6 Ed. 6. chap. 11. in 
fra. ] There is no Forfeiture of Lands or Tenements, or Rights 17 
Auter Droit, (as in Right of the Church; in Right of a Wife, but 
only during the Coverture; nor of a Founderſhip of a Houſe of Reli- 
gion in Franb-almoign; for that is annexed to the Blood of the Foun- 
der.) And in Clipping The Hereditaments are Forfeited only for 
Life. [See 5 Elig. chap. 11. 18 Elis. chap. 1.) 2. That His Wife 
ſhall loſe Her Dower, not Her Jointure. So It is in Petit Treaſon. 
[But ſee 5 Elis. chap. 11. 18 Elig. chap. 1. 8 & 9. V. z. chap. 26. 
or Clipping, Gc.] 3. That His Blood ſhall be Corrupted, by be- 
coming Baſe as to His Birth, and that His Children ſhall not Inherit 
to Him or Any of His Anceſtors. [See of Convittion and Attainder 
| ſupra.) In Counterfeiting the Coin or Clipping there is no Corrup- 
tion of Blood, [See again 5 Eliz. chap. 11. 18 Fliz. chap. 1. 8 & 9 
V. z. chap. 26.) 4. That All His Goods and Chattels ſhall be for- 
feited from the Time of the Conniftion. For where Goods and Chat- 
tels are Forfeited, there ſhall be no Relation to the Crime commit- 


ted, as It is in Forfeiture of Lande. A Traitor or Felon after the 
? 3Rep 82, Treaſon or Felony Committed, and before Conviction, may p ſell 


8 Rep. 171. His Goods Nona Fide, whether Chattels Real or Perſonal, for His 
Maintenance. I ſay He may ſell them Bona Fide. But if One, to 

prevent Forfeiture by Treaſon, Felony or Outlawry, maketh a Gift 

of All His Goods, and Afterwards is Attainted or Outlaw'd; Theſe 

Goods are Forfeited. [See the 13 #liz. chap. 5.) An Executor can- 

not Forfeit the Goods which He hath as Execute. 


A3 laſt. 12. 4 If One commits Treaſon and dies before Attainder, oy is flain in 
re,, Actual Rebellion, He Forfeits nothing if not Attainted by Agof Par- 
liament. [See the 34 Ed. 3. chap. 12.) But if the Chief Juſtice of 


the King's Bench (who is Head Coroner of all England) in Perſon, 
upon View of the Body of Him that was ſlain in Open Rebellion, 

makes a Record thereof, and returneth it into the King Bench, He 
ſhall Forfeit His Lands and Goods. 5 0 1 TY 5 


1 Intl 13.2. * Thoſe that are Hang d by Martial Law, in Time of War, for- 
LA. Tj oo Or f 00 


See the 7 Arn. hes. 21. Whereby After the Deceaſe of the Pre- 
tender, No Attainder for Treaſon ſhall Diſinherit the Heir; G o. 
In Gapelkind, If the Father is hanged for Treaſon or Felony, the 
Sons ſhall Inherit. [See the 17 Ed. 2. chap. 16...l 


| Forfe etture in Miſpriſion of Treaſon. N i, va Wn lh 


BS i; 5 CC 
t laſt. 392 b. f Forfeiture of Goods and Chattels, and Profits of Land During 
2 Life, for His Concealment. 


[See I ©} 2 Mar. chap. 10.] But the £ 
69. Wite 18 Dowable. | [See 1 Ed. 6. chap. 13. e E. TRY 


Forfeiture in Petit Treaſon and Felony. 
* 3 laſt. 227, ü For ſtanding Mute, and adjudged to Penance, in Caſes of Petit 


l b. c 226 Treaſon and Felony, Forfeiture of Goods and Chattels. So It is for 
227. challenging above thirty-five Jurors. But not for challenging above 
88 Twenty and under thirty-ſix; For no Law giveth Forfeiture for 
challenging above Twenty. Neither is One Convicted by mm Chal- 
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ments upon 4ttainder, and 4 to Goods and Chattels upon Convic- 20 ., 3910 
tion; except that upon Attainder in Petit Treaſon or Felony, Lands n 
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Tenant in Tail. [See the 33 H. 8. chap. 20. infra.| The Inheritance 
goes to the Iſſue. * The King ſhall have the Profits of Inheritances « + lab, . 
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Pyrates, Robbers and Murderers on the Sea, Attainted before 
Commiſſioners by Vertue of the 28 H. 8. chap. 15. forfeit Lands, 
and incur Corruption of Blood. But not if They are tried Before 
the Lord Admiral in the Court of Admiralty according to the Civil 
Ihe Forfeiture of Lands Relates to the ) Time Alledged in the 2 Inſt 13. 1 
Indictment for Avoiding Any Eſtates, Charges and Incumbrances * "nl 
made by the Felon after the Felony Committed. But for the Mean 1 | 
Profit of the Lands, It ſhall Relate only to the Judgment upon tze 1 
Indictment. ? If a Felon is Convitt by Verdict or Confeſſion, He * laſt 39 1a. # 
_ doth Forfeit His Goods and Chattels, Real and Perſonal, preſently. : _ 
But Lands and Tenements are not Forfeited, nor Blood Corrupted, =. 
before Attainder, or before Judgment, (as before was ſaid in General) —_ 
and then it Relates to the 'Time, alledged in the Indictment for a- 8 
_voiding. Eſtates, Oc. Where Tenant in Fee-ſimple committeth Petit = 


Treaſon or Felony, and is Attainted, The King ſhall Have a * Year, . Iaſt. 36, 
Day and Waſte in His Lands; or rather a Year and Day in Lieu of 37, 389 
Waſte; and afterwards It cometh to the Lord by Eſcheat. [See Ls 1 
Magna Charta, chap. 22. 17 Ed. 2. chap. 16. 42 Ed. 3. chap. 1. ] Copyh. 
But the Lord may Compound with the King, and Have the Eſtate 5 58. 
preſently. It muſt be a Tenant in Fee-ſimple, not Tenant in Tail, 

or for Life. For the King ſhall Have the Profits only of Their Lands 

during their Lives. A Copyhold Eſtate is of Common Right pre- 

ſently forfeited to the Lord of the Manor in Caſe of Felony. This 

muſt be underſtood of Felonies puniſhable with Death, not of Petit 
Larceny. But if a Copyholder for Life is attainted of Felony, and 

pardon d, He in the Reverſion for Life ſhall have the Eſtate. [See 

the 24 H. 8. chap. 5. where One Indicted or Appeal'd for the Death 
A attempting to Murder or Rob Him, ſhall Forfeit no- 
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A Fel de ſe Forfeits All His Goods and Chattels, Real and Per- * 3 ad. 55. 
ſonal, which He Hath in His Own Right; and All ſuch Chattels Real 
which he hath jointly with His Wife, or in Her Right; but not un- 
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til It is lawfully found by the Oath of twelve Men, before the Co- 
roner Super Piſum Corporis, 'That He is Felo de fe. [1 Lev. In 
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-ly to Himſelf, and all entire Chattels in Poſſeſſion; except in the Caſe 
of Merchants where a Moiety only of ſuch Joynt Chattels, as may 
be ſevered, is Forfeited. He does not Forfeit Any Lands of Inheri- 
tance; for He was not Attainted in His Life-Time; nor the Goods 
e 1 Inſt. 84. b. and Chattels which He poſſeſſed as Executor or Adminiſtrator, © nor 
88. b. a Guardianſhip in Socage or By Nature; becauſe here He hath no- 
thing to His own Uſe, [See Of the Court of the Coroner, Book a. 

chap. 1. ante. ee 


Forfeiture in Mauſlaughter. 


bc 185, © Forfeiture of Goods and Chattels upon Conviction. 7 
Ilaſt. 391. . | RV | | > BEET 


2 Inſt. 149. Forfeiture In Chancemedley 
hs and Se Defendendo. ; By” 


*:Inftzg1.s. © Goods and Chattels, Debts arid Duties whatſoever, are Forfeited 
3 Inſt. 220. upon Conviction, but no Freehold or Inheritance. Yet The Offen- 
ders have their Pardon of Courſe, — Gt 


Forfeiture upon Outlawry 
In Treaſon, Felony, &c. 


„ 3Inft.sz, f Upon Omtlawry In Treaſon or Felony 'The Offender ſhall Loſe 
212.1232 and Forfeit as much as if He Had Appear d, and Judgment had been 
F Rep. ie, Given againſt Him, as long as the Outlawry is in Force. === 
2x1. "Thoſe that tarry till the Exigent in Treaſon, Felony or Petit Lar- 
H. F. C 271, ceny, Forfeit Their Goods and Chattels, tho' they Render Them- 
ſelves to Juſtice, and are Acquitted, For it was a Flight in Law. 
[See the 26 H. 8. chap. 13. 5 Ed. 6. chap. 11. infra. and Of the 
„„ , . e y TT OG On InT. 
r h. 8 Upon Attainder of Felony by Outlaury on an Appeal, The De- 
5 lnſt. 252. fendant ſhall Forfeit only ſuch Landi as He had at the Time of the 
Outlawry Pronounced. For if, hanging the Proceſs, the Defendant 
conveyeth away His Land, and after is Outlaw'd, The Conveyance 
is Good, and Rall defeat the Lord of his Eſcheat. But if One is 
Indicted of Felony, and hanging the Proceſs againſt Him, He convey- 
eth away His Land, and after is Outlaw'd, notwithſtanding the Con- 
veyance The Lord ſhall have His Eſcheat. For in an Appeal The 
Writ (whercon the Forfeiture is Grounded) containeth no Time 


when the Felony was committed, as an Indictment doth. © 'There- | 


, fore the Eſcheat in an Appeal can relate only to the Outlawry pro- 
nounc'd; whereas It relates to the certain Time of the Fact ſet forth 
in the Indictment. But tho' in an Indictment the Forfeiture ſhall re- 
late to the Time alledged in the Indictment for avoiding Eſtates or 
Incumbrances made by the Felon after the Felony committed, The 
mean Profits of the Land ſhall relate only to the Judgment, as well 
i , . y Rn 
> Finch 351. By Outlawry in k Actions All the Offender's Goods and Chattels 
ar Lo j. are Forfeited to the King, whether Real as a Term for Years, or 
Perſonal as Goods not fixt to the Freehold, Debts due by Specialty, 
but not by a Simple Contract, Profit of the Lands, as Rents, 8 : 
. Ss — — but 


(but not 2 the Lia it fois Xt) - Sen the Offender hath Freehold or 
| jms og But before the Time that the Outlawery a gf Re- 

The Defendant does not forfeit His Goods and C attels; nor 
this its of His Lands if à Feoffment is made before Seiſure. 188 
ou the Courſe of the Exchequer, Ray. 1 7 + 


| . Borgir In Perry Larceny.” 
*. The Offthder, upon Conviction, Forfeits Goods and Chattels; i 1 Inſt. 391.8. 
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11 The Defendant Fata he in [= ah d he nk ſhall have 11 Tot. 13. 2. 
His Land By Eſcheat. But the Forfeiture of the Land on Appeal re- 1 
lates to the Judgment only; whereas the Forfeiture on n 5 =_ 
of Felony! ſhall Relate tothe Day on which It was Cammitted.' e ES. 
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Have Relation to the Oſſenee for the Rorfoiture of Lands, or only to 3 Cro. 172, 
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the 9 Ann. chap. 14. The Offender Forfeits His Perſonal E. 
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Saving to All Others (except of the Offender attainted of. High | 


1 | © Intereſts, &c. which Any of Them ought to Have, if this Act had ne- 
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„ 3 Rep: 16. This Act doth veſt the Actual Poſſeſſion in the King “ Preſently 
buy the Attainder as well in the Life as after the Death of the Per- 
+ fon Attainted, and as well of Lands in Tail as of Land in Fee- 
* — It alſo extendeth to All Manner of Attainders by Treaſon, whe- 
$ ther by Confeſſion, Verdict, Proceſs or Outlawry, or Attainder by 
. Parliament. 1 „ e El 
j In the Caſe of Purchaſe by An Alien, and in Caſe of a Perſon at- 
Rep. ga, tainted of P Frlony, who is not the King's 'Tenant, Premunire, Alic- / 
3610.173- nation in Mortmain, Condition broken, &c. The 1 or 
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An oft tute. 'of.. the = Book IV Iv. 


Da the „ w. 3 chap, 3. No Full or. r Latin i in Lees Int? 


nent of High Treaſon, whereby Any Corruption. of 
made, or for Miſpriſiam of ſuch Treaſon," after Connittion, 
Cauſe to Arreſt Fudgment.: Vet Any: Fudgment given upon |: > . 
ditt ment may be Reverſed by Writ of Error, as OS: 1 


' lnſt. 1c b. n may be Fal fed Pd to be Falſe) By inne af E- 


ror or By Plea In Reſpect of Lands and Go]. 1 
A . in e of *. Lands may be F allified By the Par- 
Attainder is ud, as By ſuch as bod. no 


5. C. 270, 


1 271, liament; ; for if ho + reaſon. or . is Pardon 2 Kok 


. 17 in relpect of , 
eth another of His halo 00 alter is 8 of F. UG 1 ns to 
be Committed before the Feoffment, and is thereupon Cutlat d, The 
FPeeoffee may Traverſe the Felony. or the Time of the Feoffment, 
- tho' the Party Himſelf is bound by 15 And fo It is, if one is Indict- 
ed of Felony, and is Attainted by His own Confeſſion, the Feoffee 
- ſhall Falliſy the Attainder by Denying the Felony... Bur oe the At- 
tainder is 17 Verdict of Twelve Men, the Feoffee thal not Fallify 
a 39 213. «. by Traverſing the Offence, but the Time only. u If there is an 1 8 
Hf. C. 571. tainder of Treaſon or F coding and then the T — 5 is pardon'd by Act 
++ Beb-© 0 S The Heir ſhall Falſify the Attainder by Rea, as well | 
"x c4-.7, 6. BS JUS FAC - 
___ The ok a Pert l of W (may with the' King: 1 
3 {leis or Conſent of the Attorney-General; but not otherwiſe) |} 
It. 215. bring His Writ of Error to Reverſe. the Attainder of His Anceſtor; 


+latt.2 . tho properly ſpeaking a Perſon attainted can have no Heir. But this 


is ſuffer d, becauſe Otherwiſe He would be without Remedy. Nay, 

the Perſon Himſelf may have a Writ- of Error to Rovers His At. 
ttainder, if He Aſſigns His Errors, and hath Leave from the Court to 

' 3 loft. 231. proſecute His Writ. 1 The Heir may Falſify by Plea an Attainder |} 


5 * 4 113. of the Acceſlary i in Felony where the Principal has Reverſed an Out- 
lawry, and Has been Acquitted by Verdict Aud Judgment of the Re · 


verſal. So the Reverſal of the Attainder of the Principal by Verdict 
reverſes the Attainder of the Acceſſary. An Executor may bring a 
Writ of Error to Reverſe an Attainder of T reaſon or Fe . as well | 


as the Heir. 


' * 3 Taft. 231, hep 2 That where the 3 is Void, or POR aon Indice, 


1 Roll. Abr. The Party is not Driven to His Mrit of Error, but may Falſify the 


4%. Attainder By Plea; ſhewing the Special Matter — . makes it 


Void. Thus One may Plead a Pardon of the Treaſon or Felony 55 
Act of Parliament, and avoid the Attainder by Plea; for He hath no 
ME Remedy. 'The King's Letters Patents cannot Reverſe an At- 
tainder. 


„ laſt. 232, 2. Attainders may be Fallified i in | Reſpect x a Fer and Chartels, 
233- By the Party Himſelf or By Others. , By the Part rty, Hinſelſ; 88 as it 8 


n iIndicted Before the Coroner for the Death of Another, And It 


Re I | 
[7 PC. at. is Found that He Fled for Perl e Here all His Goods and Chat- 


tels 
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Lau of England. 661 
tels are Forfeited which He Had at the Time of the Verdict given. 
his cannot be Falſiied by Traverſe, but It may be Falſiſied by 
Natter of Law; for where the Indictment is Void or Inſufficient, 
There is no Forfeiture... By Others, as where One is Indicted before 
: Ju k of Oyer and Termimner, and is Acquitted by Verdict, but the 
Jury Eind that He Fled for the ſame; and alſo Find in Particular 
what Goods He had at the Time of the Verdict; Any One that had 
Property in thoſe Goods may Iraverſe the Finding. So when an 
Exigent is Awarded, and the Defendant is in Priſon, &c. The party 
or His ane or Adminfirators ſhall have a Writ of Error to Re- 
verſe the Award of the Exigent. SE YOON + 610 7 LO; Wy 
There is a Flight in Lam; as when One is Indicted of Felony, and 
Proceſs continued againſt Him upon His Default of Appearance, and 
an Exigent is awarded. For altho He appeareth, All his Goods and 
Chattels are forfeited by the Award of the Fxigent, tho' He is after- 
wards Acquitted. But The Outlawry may be Falſied by Matter of 
_ Law, if the Indictment is Inſufficient, or the Proceſs in Fxigent Er- 
roneous. Thus alſo upon Matter of Fact or Record One may Fx- 
cuſe His Abſence; as where One was in Priſon, or beyond Sea, at the 
Time of the Exigent Awarded; or If the King before the Exigent 
. does Grant His Pardon. nur edt iofmernmio 30 ett al017 7G © 
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High Treaſon by the Courſe of the Common Law or Statutes of this - _ 
Realm, every ſuch Attainder by the Common Law ſhall be of as 
17 Force and Effett, as if it had leen done by Authority of Par- 


This Statute is to be Intended of b Latoful Attainders by the » 3 toft. 3, 


Due Courſe of the Common Law, and not of Erroneous or Void 21. 
| Attainders; which therefore may be Avoided by Writ of Error. 


V the 29 Eliz. chap, 2. No Record of Attainder, that Now is, 
of Any Perſon for Treaſon, where the Party Attainted is or Hath 
been executed for the ſame Treaſon, ſhall hereafter be Revers'd By 
CC Ts 


This Statute extends only to Attainders of Treaſon © Befofe the « 3 toft 31. 


NIV. 4 Execution muſt be According to the Judgment. [See Of Ot Exccy: 


r | a O tion in Cri= _ 
} nagments ſupra.] But ſome Examples have been to the Contrary minal Caſes. | 


by Vertue of the Privy Seal. (C.) The Execution ought to be in the © ZInſt. 31, 
ſame © County where the Party was Tried and Convicted; except 52,5” ꝶÜ 
the Record of the Attainder is removed into the King's Bench, which Finch, 478. 
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We mae Boidance. . N 77 
Exchange of Eftarer, z, 84 1 F. | ay 
Excange . Bills of, and. Promilſory CEIILES SE RE 
\. - Notes; 24182, 9 Fuse, 2 en © to 2113 190, 192 
Exche quer, [Ser Conrt of Boas. N See Markets.) 91 —.— 
Bee, Bills, [See Forge.) = Fold I eien 155 16, 566 
. LA 29G 1 508 Fall, [Se My $66, 612 
0 hether Lay-Judges: may ex- Pub wh, | $22 Maſter | 
communicate, n voz Fen hy, . 4 1 * t, 183 
; | ; Fee, 


329. 


1 . Rl m = — or eb — IO, ut A A IR 4 As , - 2 - — eee. 3 
— — — : < » q 1 * bogs ih Sa foe; - *. 70 "+ 
X — — 4 „„ e N 1 8 GT - - 
3 . - T7 7 ned 4 * „ — 5 * e . 2 r x 
* „ ; 6 4 = - <a 


—— 
bas. A —— 1 xe 
. 25 1 7 Gi 8 2 : 8 rern 

. 1 >, 2 ba . 5 ge = * 1 FIN 7 
2. Ao oe ee 2 err Ren Ae a a — 

8 F 0 z * wn 8 FE x 

2 : LS K 3 

r —— — — — — 

——— 


ar me 1 ” * — oye 5 
9 * 8 nz 
84 * * wore Aer * 
* 


v_—_——_ * 
2 — — > ga 


The TABLE. 


ve, 
Tee-Farm, 185, 193 

Fec- Simple, [See Eſtate in Fre- Simple. 

Tee-Tail, [Sec Eſtate in Fre- Tail. 9 5 


Fees, 72, 74, J, 78, 79, 334, 417, 
4 18 4575 499, 575, 626, 


648 | 


Felony, 347 


Public, Relating to Coin, to 


the King and His Counſellors, | 


Soldiers and Mariners, the 
King's Armour,Popiſh Priefts, | 
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Gaoke, 755 78, 79, 370 375, 360; | 15 
612 Wy. 
1 HE AIES 


. Efbe! 3 ag bv | [See Eſtate in Fre-Simple.] | 
Gee 6, 219, 654 Next of Blood by Inheritance or 
. and Gentlewoman, Z 3 BE by Purchaſe 5 the Differences 
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 Guernſe 39 Ile of, TY gs 458 


1 When it may take by De- 
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Where He hall not ſuffer by Non- 
Claim, [ See * N 
C His 


408035 401 
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